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inYRA ?>i kA TCUFFE, by bis will, devised es* Testator - di- 
A-ite.s hi the island of Jamaica, with the stock, &c. to tms- T ? (Md pwntc- 

. , . Vu^/Kinrp lira 


rnd duir heirs, upon trust; to pay debts, and ajJr M ‘ uu ' e * 0f ^ 


, , . . . . . Ports' during* 

at, m-urUai n and their minorities, minority, amt 

and bis daughter until, her age of“l?l v or ...^y-oC&r his 4aug:&- 

marriage, which should first happen, in such manner as ?ep 
Ihs trustees should think proper; and, subject thereto, he ^riilra & ^ 
devised Ins estates to his sons, charged with the payment li-gucy, m case 
thereout of the sums of 10,000/. and 5(X>0/. currency to- s ‘! e ay 
hrs daughter, in case she should live to attain her age of*?? 1 '] ’ $*?”■ 
A years: the same to carry interest bom the time of her carry interim 
•attaining such age of 2 1 , at the rate of 6/. per cent . ; and to front, that 
be paid by instalments ; the first payment to be made, bme. Having* 
when and 'if she should attain 21. ' she at*** 

The decree directed an inquiry, who had maintained lowed mam- 
the children ; and what was proper to be allowed for their tenancefbr 

maintenance for the time past, since the deato of their 

1 ’ - .. . until 21. (X) 


father, and to come. The report stated, that # tl e i’Am% r $ 
tiff, Mrs, Chambers , the testator’s daughter, was maintaiit- v > 
ed according to the directions of the will, until her mar* 
riage, upon the *3d of January , 1795, when she was of 
the age of 18 Jand from that time, till she attained *21, in 
1798, by her Husband. The cause coming on for further 
directions, thm question was upon the claim of the Plain- 
tiffs for dic^majntenance at' Mrs. Chamber #^ om the time 
of her manage until her age of 21 years. # 
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1(1) The Mutter of Modvick, 4 Johns. Clia. Hep, 100,$ 
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I.f e:acy to 
i* < hilil, jm - 
able at a fu- 
ture vi iy 
MamU nance 
allow eil , 
though no 
'direi Iron as 
^jptertsl 


T//f Xflter/iCHAyc^XLOK.— * This is the most doubtful 
case that has occurred upon the point of maintenance 
But, upon the whole, the testator having expressly pro- 
vided lor maintenance up to a eulain period, leaving a 
chasm utjpiQvidcd lor, and lvvving given interest, as in-^ 
teiest, from the period o t majority to the time when the 
legacy was to be pa id, f the C met may infer, that he did 
not mean that this child ufc'r ’ ” have nothing in that in- 
tei val ; by nualog) to fa ^ist of a legacy to a child pav - 
able at a futiuc clay, though nothing is said about inteic^t, 
the Couit inieis, that the father did not intend th.it the 
child should not* be maintained, and lcceive education, 
during the whole pciiod of the intaniv.ftf) A reasonable 
maintenance tbcieioic ought to In allowed bom the age 
of 18, when tlie JPlai nulls mat tied, until Jh s C ham!; n \ 
attained 21. 
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'\Ca ) ^ or » ( f ;#iGt7 » cut , \o1 in 10 Math F 

vot in 281 Fu i*" < 'Ft t>\ iint* % vol i\ 1 f»S**/ //.. / 
ante, vol. v. l‘M, ah 1 the ra-jes st.itc <1 m the no a C V * 
ante, vol. ir. 4rt‘. 
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Upon a dis- 
solution ot 
par* nci ship, 
by the utue- 
ment ot a 
partner, tol- 
lovvcd by 
Ifenkmp'cVa 
the i ij^ht of 
the joint ne- 
ditora again it 
joint pioper- 
t>, rcnuinirg 
in specie, d*- 
pends upon 
the bona fi<U ? 

'1 he tuns-* 
action in tins 
instance hav- 
ing tlul clia- 
latter, the pe- 
tition of joint 
creditoi s w as 
dismissed 


ictt WlUstA'MS ‘ 

— — — ^ 

PORiTR Sill PHLRI) and Rich* d V nuth caiivmn 
on lyisinesb-at A r»/»V L*tnn , in partnership as hneri-drt 
per"*, (lisso1\«d th« u partnership on the ath of S*iitnrtu % 
1808, inserting a notice in the / '7 hi n Gaz<‘th\tn\ tin* ,»*>ih 
of Xovcmht) in that year, curing, that the partnership u *s 
dissolved by mutual consent on the Jth of S'rfUi h t ba last 
and that all debts due from the partnership wt ic to be paid, 
and would be clischaiged, bv Sh. jihad 

Onthe2l*h of Uicemhir following, a Commission of 
Banktupttv issued against b f uphnd The Assiguces tin 
tier the C^fn mission possessed joint piopcrty of the Baul- 
rupt ar.d Smith '1 he petitioncis, being joint creditois, 
pi or.cn u d a petition; placing, that the) might be permit- 
led to prove under the Commission; that distinct ac- 
counts might be kept, and, th..t the joint c^cts might be 
first applied to the joint debts , and the separate effcf tsto 
the separate debts, &c. Under that petition m inquuy was 
diicctcd, \, hether there was any joint pro >ert\ , and, if 
there was, it \vps ordered, that the joint creators should 
be at lihe 1 1> Jopiovc* their debts, and that^thcSuoint pro- 
perty shc|.i«tffe divided among them. The resalt of that 
mqimy 'was, that effects, to a considerable amount, be- 
longing to the partners at the dissolution of the partner* 
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ship, were remaining in ^pj;ue> and that severat odt* Wjf*,, 
standing debts to the partnership were still regaining due. . Wv%i/^ 

The petitioners contended befote the Commissioners, Ev fitotq 
that the specific property, and outstanding debts, be- 
longing to the partnership, were to be considered ft* 4 ' 
joint effects, and, applicable to^he ioint debts \ but tt|* * 
opinion of the Commissioners was, tnat such effects, re-* 
maming in specie, had, hi' efh *ct of the dissolution of \ 

the partnership, become tht sera^c prapcity of Shephnd, , , 

and applicable in the first insuhce to his separate debts; r < » 

and in taking the accounts they refused to include awv L T 1 , 
part of such specific effects, as forming part of the joint 
* date, (except ccitam debts owing to the parinet%} The 
Bankrupt by affidavit stated, that it was fully agreed be 
tween him and Smith , that Smith should give up and de- 
liver to him the whole ot the stock and < fleets *; that the 
deponent should have and take the same to his o\wi use^ 
and account . and, that the deponent Jiouul pay all % lift* 
jo.nt debts; and, tint he ne\ er con->id'*red himseji as 
account ible to Sm/Ji fc»t, ot liable to pay him, ft tty pftrt 
of the* sm plus , if aii\ diould remain .uter payment of 
the joint debts, and, that the goods were exposed to sale 
by th ‘ d< pom nt ori his account. 

Hits petition was tlui^furc presented, ptaving an ac- 
< nmt o f the bptiihr effects of Snephctd and Smith * ^n<? 
that siuL effects may be declared to form pa » t of thejewt 

jV>. AW*' /.<A, and 'It Coo*it\ in support of the Petition, 
distingfii died this ^as< ftom F c parte Rujfin : (a) in the 
latter /t solemn at i b\ assignment taking* place from 
which it was sufficiently tn imfcst, that the continuing 
panacr for valuable consideration took the prnpet ty , and 
he* w'As foi a )eai ami a half treated by all the world as a 
sole under; m this instance there was nothing but an ad- 
vutiseiuent, following the mere fact ol general dissolu- 
tion, ami delivery of tlu* eflccts by the 1 curing partner to 
the other; who, as m every case, was to pay the debts , 
and the Bankruptcy followed immediately 

Mr. Romilly, and Mr. Cullen, for the d&»Sfnrc* 9 relied 
upon j Ex parte Ruffin; observing, that no assignment in 
writing is necessary ; and, that the person contmuuag-the 
trade, being to pay the debts, must have the means. \ - 

The Lori Cir Avert ton.— I have frequently, since I f * 3 
decided tlv* case Fx pai tc Rujfin, considered it, and! a P“ atn(m ~ 
prove th&fi decision. In a subsequent case the dissolution ttcr#J the 
took pl'4c only a week before the question arose ; and the eanteqoence* 
i rue question, I thought, was. upon thuktona JiLes of 

f'tenceto 

.‘a i vol vl 119 Er/mie F*f?> «vh\ vt»l. s flf, «<tch other 

' and creditor*. 
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** » t#m>s&cticu ; whether that, wjdch had been joint estate j 

VVWO' had become separate estate. The grounds .upon which 
; 1 went in Ex part* Ruffin were these. Among partners 

l * Wjjmuxs. clear equities subsist, amounting to something like hen. 

The property is joint: the debts and credits arc jointly 
due. They have equituy to discharge ejeh of them from 
liability, and then to divodekhe surplus accordn g to then 
proportions: or, if the A is aptWiciency, to call upon each 
other to make up that ^fmSeb’y, according to their pro- 
portions. But, while they*ienr»ain solvent, and the part- 
nership is going on, the creditor has no equity against 
the effects of the. partnership. Ife may bring an action 
aga ins^ the partners , and get judgment ; and may exe- 
cute his judgment against the effects of the partnership. 
But, when he has got them into his hands, i».' has them by 
loice of the Execution, as the fiuit of the judgment * 
tleaily not in lespect of anv interest he had in the pait- 
ttcrship effects, while he was a mere creditor, not seeking 
to substantiate, 01 cic ate, on interest h\ suit Tlun are 
various ways of dissolving a partnership effluxion ot 
time: the death of one pai inert tin Bankrupt* v of ; 
which operates like death: 01, as in this iiutanu, a dry, 
naked, agreement, that the partnership shall be dissolved. 
In no one of those cases can it be said, that to all >nUnls 
v amlypurposes the partnership is dissolved , for the rou 
nr *'um still remains until the affairs are wound up Ihe 
lepresentative of a deceased partner, or th<* V> 'gnecsof 
a Bankrupt partner, aie not strictly partners \\ ah the sui - 
[ c 6 J vivor, or the solvent partner : but still m either ol thw»* 
vases that coiumunity of interest remains, that is neces- 
sary, until the tffans are woundup, ami that requires, 
that what was partnership piopcrtv before sliall continue 
for the purpose ot a distribution, not as the rights of the 
treditors, hut as the rights of the partners themselves, re- 
quire: and it is through the operation of administering 
the equities, as between the partners themselves, that the 
creditors have that opportunity ; as in the case of death it 
is the equity of the deceased partner, that enables the cre- 
ditors to bung forty aid the distribution. The creditors 
aie not injured by the agreement of partners to dissolve' 
the partnership, and that from that time what \\ 1 joint 
property shall become the separate property of or; no- 
tice of the dissolution being given ; as either&a conside- 
ration is paid ; or, which for this purpose is etlial to con- 
sideration, a covenant is entered into to pay Vie debts, 
and indemnify the retiring partner, so conceived as not 
to leave anv lien uppn the property. Upon any otn.^ prin- 
ciple the conclusion must be, that a partner co&ld wt re- 
tire from Child's hotise ; as the effects may be distributed 
1 90 years hence among the creditors, if they remain so 
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IF creditor do tiot like the arrangement, they goto 

each of the partners, and tlestre payment. 

Another material ground is, that, where the possesion Export ] 
of the property is delivered over to the surviving partner, 
and he goes into the world as a sole trader, he has all 
the credit, belonging to hifa aa such sole trader ; having- 
the possession* and deahn| with mankind, as such. X, 
quality it so , for I do noj agr^i, that mere dissolution 
will work all this effect a.* that does no more than de- ' - * 

clarc, that the partnership it> uot to be carried on any fur- 
ther, except for winding up the affairs : and l\e who has 
actual possession. Jus it, clothed with a liust for the other, 
to apply the piopcrty to the debts „ and that will Quaniy 
* the natuie of his possession, so that it cannot be said, he 
has the sole possession of the >pctihc i ff-cts, or the debts ; 
lo bum; it within the operation oi the Statute of King Debts 

. in) which cell** mis ailtcta debts. Haviqg had au 

nuask,'j iatel\ ( h ; to look into that doctrine from 7 
< w , t , I think, in modern times o ^tendency lias * *' 

*aihd to gi\e moic cflrxt to the actual, manual, posses- 
't\t* as evidence of baud, than tie's case was intend- 
, \l u* suirtum Hut it i*> enough t«> ^iy, mere dissolution 
t u'liu i sli? »T tin r i* no inoi c, leaves each partner Jn 
f i» v iM mi a iiirfec lor all, to the extent of enabling 
Mb m **pr,n all to apply the partnership eflectb 
. », puip s' * f o luiuh thev ought to be applied, e\*m if 
Mil re cut i no rlisaol tlion. Hut it is the equity of the 
i Mttnc *«■ mu mg »* u li otht r, that requues that application ; 
not t 1 - u of the utduors , for whom however a provision 
** thcivbv inces^niH operated, wlut It thev^-'ould npt ope- 
i <it(. for themst l\« unless by anion and execution , lay- 
ing hulrt oi thv. effects ; as tliev might of the poison. 

'The question then is, whether the rontiart for dissolu- 
tion has left these equities attaching upon the possession. 

If it is competent to partners to say, those equities shall 
no longer exist, inquiry is necessary, to ascei tarn whe- 
ther, by the bargain for the dissolution, that which was the 
property of all, has become the property of one. In Etf 
partt Ruffin, {<1) there could be no doubt upon that: a 
legal instrument being produced , the legal effect of which 
was sii*' 1 1 as I have stated. That case was no more than 
that, a bankruptcy happening a considerable time 'after 
the excciiriuu oi the deed, the effects came to be consi- 
dered the Separate effects of the trader, m whose hands 
they weie left; and the other was only to come in as a 
M"dittn^Upon the facts of this case, without saying, 

f nj '* fat VJl Jac, I c. ^ «?tr. 10, 11. See Jows v Gibbon*, ante, voj 
it. 407. (~b f See Lady Jirtoulelt v Phipp*, ante, vol. x l"i> 

f'cj 3 Rep 80 \ol vi 110. % ^ 
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1805. whether the conclusion of the Commissioners as to tW- 
Ovn J joint debts is 1 ight, there is distinct evidence of an agree* 

Fix parte ment, that the joint effects should be considered ‘cpaiaU: 
Wistomh cflects. and that fact calls upon me to du hire the con- 
clusion of law, that these are separate elite ts 

* Petition dismissed 
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Jurnhi t\on THP object of this petition was to ua? oel the attend* 
i in Hankruptr> anc e ni witnesses before the Commi^oioncrs under a 
Commission of Bankmptt), to print 1 the Act of Bank- 
tfcWtfte0w- ru P tc > : 1 he Art ol Bunkiuptct , upon which the ( om- 

missionem to mission was taken out, was a deed of assignment of all 
provethc act of the joint and separate property of the prison^, agvist 
rvftervi^mxt w ^ onflL Commission issued , and the person >, summon* 
exception* ed to piove the Act ol Banknipt<\, were the prisons, to 
vjaj bv s Soh- whom that assignment was made, and the Solicitor, who 
«onlui Pro,eb * P re P arct * ; and who refuse d to attend , alleging, that h** 
yu tm " knew of no circumstances, except what c ame to hi*- know- 
ledge professionally. 

%d/r Cook?, in support of thr Petition, relied upon the 
late outers , (a) upon the ground, that the Commissioner; 
rannot order an attendance, befoic thr Bankruptcy ii <h - 
** dared. 

r 9 j Mi. Ri<'tuu* f \, ami J$h Cullen* npposul tne Petition 


The Lord Cit \ ntc i i tor. — l made the older m the case 
i< ferted to, and two or three cases since, upon this prin- 
ciple ; that, unless it is held in Bankruptcy, that The Lord 
Chtuicellot has a powci implied to make good tiu* pi ocee cl- 
ing under die Statute, the juiisdictiou actually cxeicUed 
in many ca^es, p:u timLirlv by attachment and commit* 
merit, stands upon nothiug. I found in a book of Lord 
iin du'ickc's that he had proceeded upon that pnn< ipJe ; 
an implied arithontj of The Lotd Chancellor to ord< r the 
attendant * of any one to substantiate that plot ceding. 
As tp tin deliracv express d hv one of the witnesses m 
this %ase, that lie was the confidential agent, the answer 
is, that is no i cason lor not obeying the sumnons. hut 
he ougl 1 to go before the Commissioners, and state tho 
objection : and th*-v will attend to all reasonable objec- 
tions. H the juiir.du.tion cannot be suppoi it d\i some 

['•i Ft pn i.v Lin'd) ante, \o! i* 7b t Stc T\ pa.te Kut* nnt^y ol vu. 
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such way, nr. one can say, upon what principle The Lord f M05. 
L'hanctHctt ha? committed persons in Bankruptcy; for 
there is no spe< ial authority any whcie for it. Suppose ati JP » pwu 
inquire directed in the Master’s olhcc, and the patty Hiuui** 
would not attend* the Court would immediately order a 
Commission to issue fop that v^iy justm, and theh the 
pait\ must utteiui. The ord!u o\iumly shall he without 
pu jiidue to an) ohjctl rn made In the witness he loro the 
Connmssioncis. 


The ordet was, that the sevcial prisons should attend 
before the (‘ommissioiaus , lowtvnig just eMcpuous as 
to a») quorums that mav hi put to them b\ the Conmns- 
-.lOUUS, 


A pa, n> HOLY LAND. 

i'HK object of this petition wa> to supcisede a Com- , 
mission of Lunacy; urnici which the petittonei h id bteii ,,„ v ’ e ^ a . 
found a lunatK by two verdicts: one upon the usual pio* d by 
vr»di ng; the other under an issue, directed upon a 
mei application h) the petitiouei to supei *»h the j^om- ‘ ‘ f ' t ^ 

mis-,ic)o The natiue cd hss disorder wa> violence to a v fc a < , m / 
dangerous device, with ducat* agams- his »«.fi , an;l ad, tn» -em, it a 
who writ loiuc-roed m Mippoitiug the CummnsMui. o^wimIV 

the Time application was made h.s vih was dead : slmuM bcY!*- 
hut the petition was opposed by the pc titionerL dau^hu l, s:ru«i ww*« 
Hud htr husband, who was the Com mitt, e, on;: ml a*s*. 

Mi. Ah wM</r/, Mr. family *»ul M > . Ihnu i>' *.//*/• 1' > « 

of the Ihut/on; Mi rrf, U/ . CocL, an A Mi /i'.'.w, p^Vo Is, 

<LgClhli\t It. ta ia»tf a iv jU 

of |S T >riiiut es- 

T/’f Ion/ Ch i i toa. — Thcte is no p.ut of the dury, 
that occma in tin i'**u^c ol tin-* pm elution, more on- tf :c lUsco'r 
pleasant, and lequinng gi eater camion, than that cd.de- *lie dwoi* 
tci mining \vh«n a Commission should be superseded , for, Jp*^*!^** 
though you aui) upon evidence arrive at a safe com In- 
sion, c stablisjfing lunacy, it is tery difficult to determine ‘ «iath/ 
when the mind is rcstoird, depending upon the i ircmn- tstuuily 
stance, wluthn the paity is led to those topics, upon 

{ a i*m>u ’ t lu. r g competent knoii Icilgo of tin- whole suhjeet, not onh *s to \ ho piutfat 
stale ol tin pate » b.it with icforuu »»lo all ihe!oi‘W'r«»vj,l v not* {2) 

1) See Thr Matte */ IhnJI it, 1 Johu9. f 00 hi tlw Mat* 3 .laftn 

Ch* Hep 6W f CUju Hep 


i iO ] 

lp<l* 
l*» i J dircf i 
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which it was affected. The c*?\e, in which tfie lunatic i- 
r*ow in the management of the estate of his own commit- 
tee, we me ail acquainted with. In another case i suc- 
ceeded m getting Lord lhiulvii\ ai'tei a very long con- 
vcisation with the party, to supersede the Commission; 
and via* satisfied, from ip.ui\ conferences with him, that 
he was perfectly latum rl. hut tnnnediali 1> after the pe- 
tition was heard, lom/ng to thank me for my exertions, 
ht in five nnimrcs convinced me, that the worst thing 
that could hare been done foi him, was to get nd of the 
Commiv on In the case of J/r*. Hen her ( a ) Loi A T!”ohvs 
saul, thnt. vvhcie -lunacy is onu* established by rltai evi- 
dence, the patt\ ought to he testoied toa.pufcit a state 
of mind as he had be foil , and drat should h«* proved t>v 
. vulewe as eleri and sail da* tun I cannot agr » c to tint 
pi (.position, < i thet as to piopcm, <>i , with k hi once to 
sin ii n case as this, for, suppose the strongest mind it*- 
duccd by the dcloium of a k\tr, 01 any oilit i chum, to 
a very lnitnoi digit* of capacity, admit ting »>t making «> 
will of personal estub to who h a hoy <d the age ol 1 J i* 
cmn^ icntio competent; the c».mhi-ion i , rot ju .t, that, as that pi tiou 
»wKt a u ill of 1S not what he had he« n, h< dir.uld not hr allowed to 
jhej «- ynal es- malt a will of personal »_stati fin re may ho iuquuU 
inst.itn t s (»i imn restoud to i oiat* of mind, infetioi to 
* Avhat tin \ possessed hrfon . yit it would not hi riglu to 
Mippoit ( omnii >sit»r*s against them. On the othet hand, 
it lunacy ha . hern satisfactorily established, pm tindaily, 

, vvhir^ thue is a tendency to do gieat personal harm to 

others, I ou^nt to bv the cxidiute of person* 

luviijg t o«np uni ki,owJ»dgt‘ upon tl*< whole cd t h»* sub- 
let t, that th^ie is an jh^ma of that disorder , and, that 
those Undent us miv not bf (nought loi u ard, cvhe n it 
may not hi gen* » ill known, ih*a theic is am providence 
.of thi law iluovn owr the individual. 

Time is hi tl i * i » i i «*n c id* i jfilc evidence that the 
petitiomi is riO/wnd Hut, if the w hide nature of the 
t.» e lias not Inin stand to Uk physio tin who swears, 
that lv ha*» in cpicui l\ m-i n tin pitdioim, and believes 
him to he of sound mind , unless he can go further, and 
star*, that tin ground < 4 the opinions ol those medical 
[ 13 J gcVdemrn who thought oihei wise, was laid before him, 
thvit he has hail an opportunity of corsidetiftg it, and the 
result of the vvhoh* i«, that, ju*t and acetate as* those 
conclusions vuic, or mac uu ate, upon his own conclusion 
satisiactouly ionned, the present state of the part) is as 
he represents it, unless the affidavit comes ^vvith some 
such exposition, though the conclusion may bcVitfht, not 
having those particulars before me, I capnot*try the truth 

i 

" a) Tn> .Ittowy-Grnrt'al v PamOmr, 'l Hut C\ (', 441. 
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of th$ inference. The tjdVstion in this instance may ho, 1805, ' 
^jvhether the * xistence of the Commission may not be ne- Ovw 
ressary, in order to secure to the pirtv the utmost com- 
fort and happiness he is capable of onjo^mg. This case ihatr/.A»n 
is reduced to that state, in which u is fit i^am to ask the 
opinion of a jtuy, whether thisXom mission, which has 
been supported by two \ u diets, ought to couiimir li 
must there tore he tiied in an issue 


\\ RIGHT v MOULKY 
MOHLEV p. ST. ALBA X 


IM 

r IS. 

• 18U5 

Mcrt'rk itf 4 *. 


BY indentures between Hem if O, iot Vhomo* A/. AFum Jfanrk 5<i. 
and RithauJ IJfjn , tenting, that Oufih\ Luwd* he* AfcOjpnwni 
ijucnthcd 4000/ upon trust, to he laid out in A per rent, hv it ImaImui 1 
Bank Annuities, *«nd to peinut his wile, Futn<V\ Ldunu #/*, of f»f* 
iiomtimcTo time, loi and eluting the arm ot her life, 
to rti' lvc and take lo and for hci own use and benefit the VJ <J»vt/w3g 
inteusl, rlt\(dcnds nr piocceds, which should oi might ut si»*» fcia 
ai isc and become due and pa\ able timeout, * and from and * fhlJlfr’ 
immediately alter the decease of his said wife upon fur / u l*u^rutton, 
ther trust, that tlicy should sell out alfethc said stock, and otf >rrcd upon 
pay the monct, which should at ice by th< , to and i>U) *»f a ^ 
amongst the testator’s three children, Thomas , F* mu c y, "to 

and XliitLj hthvuuh^ when they sliould ce^pn.turlv attain 
the age of 21, shaie and share alike, with sm vivotsiiip : past 

and further reciting, that after the d< ath of the testator **" 4 {tllUTV 
*V/. A ban mart ted his widow*, and that Dmt had agreed v* 

with him ior the purchase ot an Annuity of 100/ to b rt «cruliiitf oitJ> 
paid during the joint iites oi S/ A/Fta and hn wu* \ .u to inO* .vvw 
the pne^ of 600/. ami that foi securing tic- p*n rnnit of 4 J*rJ 
that Annuity, St. Allnai, and ?sn (nsntfe IE /£/*', a-> his m ‘ r \j lu<J 
surely, by then bond became joiitiU and * < verally bound umki a. »>»ik 
to Ijift f , it was witnessed, that In pur mam e or the >aid *» h*M °* t 
agreement, and oi « onsidtiarion of tlu sum oi M*oi paid 
lo AL Allum by />i.v , St Aldan did bargain, vB f a«,jgn, j u , s s lfl j Visv- 
u aus ter, &c y# />/;#/, his executors, all the u>* nt.i i the 

dividends, atyl annual piocceds, oi th* sum oi 5201/ $ f*ei 
tent. Bank A unit ties, m whuh the ’.aid sum of ,f >oo/. * 

had been imcsfcd, which unch r the will of JlAa* aJ9 , u \u,\ 
should from time to turn* during tno j^iut lives oi *S 
Alban and his wife become due and pat able lo mow, *>i 
to him in *odit of Ins wife ; upon trust to ictam rhe aid * t- 
anjemity ; and lo pay the icsidue from time co tim 1 1 d/r. 

A5r> Albun y his executors, &c. , or, as he should app^rSl'^' 

Mr. Ut. Alban rhu •& boud of indcmtut\ to ih-. sutetj , 

Voi. tl. 
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t$<W ana after ward* went abroad. The trustees of the stock 
t l^vV refusing to make any payment under the grant of the 
JSV »i«« r Annuity, the surety was railed upon ; and, having paid 

* * 1C ^ e d a bill against the tiustces, and Uya , and 

Xpaivr. 4 y {' Albany who was stated to be out of the jumdu.- 

tion, and his wife, chaj.^ii.^, that she yas privy to the 
f»jp. Auk% ^rant of the Annuity ,/aud agreed, that the dividends of 
. the stock should be chargeable with U , and that she would 
t 14 J have executed the giant, hut that Dt/er was adv that 
she was not a nn\ssjiv party, and playing, that the 
trustees of the stock mat be dam d torepaj to the Plain- 
tiff what he his pud , and tint an appjopiiaiion may be 
mad* to ansu ex the future pa} nieuts of the Annuity dutm» 
the life of Mis i V. Alban. ^ 

V/a. »W. i ilium In h<*r answer admitted, that slv* was 
pi i* »' to the tre ati ioi the Amiuitv , and < oust nied, that 
he i fudiand should m.ikt tin di\ identh of the Bank An- 
minus chaiet iUc with the jMvmeul; and, fh fc it slu u>tt 
srfltsd to evicui* , and would hue cxciutid, the grant, 
except for the lu^n --laud m the bill* but Ju submit- 
ted, that* as her v onst nt w as obtained wink* under * o- 
vnuiie, and as she lvui by In r next fjund tiled a bill 
against the trustees of tlu stm k ioi an at count of the 
• dutch nds accrued, dmc lin buiband lift the kingdom , 
and pi aying, that they may he applied for her mainten- 
ance, wlut h suit is still depending, the deed dul not pass 
her mtuent in the Hank Annuities. 

The ot . r cauM* \\ us instituted on behalf of Aim'. St 
Alh'Uty as staled tn hei answer, claiming to have all the 
diviflen Is p'od to her , all* gmg. that her husband had left 
the kingdom \s ithout making an^ provision ior her. 

Air. I'jnblavqttty awl M> . Madhck, for the Plaintiff 
li r ni;fiU uiMsted, that the disposition made by the will 
iu favuiu of Aim* St. Alban could not exclude any future 
hiioiaind from taking jute hirnili the benefit ot "the be- 
quest, and thctfdoic tlu wife could not resist the claim 
* of the Plaintiff. Thc\ uttd Str Edward Turner's case.f n) 
I'nt v Hunt. { l') Tudor v. Sumynt , (< } and Milford v. 

. MitJonl.\d) 

IS ] . As to the claim ot the Plaintiff's wife in the second 

rabse, upon the viuious discussions of Alexander v. 
U K CuUoi h ( a } Land Tnwloiv showed a stiong disposition 
to make tlu paiiies conn together by a spates of duress ; 
but could do no more than refuse to give the husband any 
pait , and after tunning the hazard foi four or five years, 
which would be the survivor, it was at length cornpro* 

V/ ) 1 Ch. fV iOr l Krtw 7. (h ) x Vern i<* 2 Firm 79 
U l - ML (d ) Aide, rol ix. 8T. 

, cj p* i 5. Cited ante, vol n. 192, m Midi y. Afantgtmvrij. 
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mised. Sef in Bond \\ Swtnom { h) and Ball r. BtorUgo* lhU5. 

mei y%(c) the Court did not affect to dispose of the pro- V/v«w 

pert} , hut only impounded it ' Whim* 

Mt\ Bowilly, and Mi. IF. A gat , Jt>r J£jt St* AIM ?* — 

This precise question has never bee*, decided CeitainJv ***** 
.the property is not given to’thrwcpaiate use of the De* * wtt * 
fondant: but hef husband is 9 ent«xlcd m her right There Sr/Aiauv 
is no doubt, if he wants the a&sistince ftl the Comt, he 1 - • 
must make a settlement, and Lord A tv anil // ven fr<s * 
qutntly bfttdy(J) there is ijo (pound fru the distinction m ' * 
the instance of :i particular assignee for valuable tons.- 
delation, as the Plaintiff' ccitamlr is, who, bciug in no 
better situation than the husbuid, i*> equal!} bound to 
make a iUthment before he ran have the asmiauu of 
the. Comt. InO>n»<//\ Piuburl<\ Loul Rosdyn .seems 
to entciUin the same opinion; that du it i^no distinction 
between an assignee fo» valuable rott'-Ldcratum, a^d by 
opciation of law. stiting the t»p.irv % against pusnn % 1 
t fanning in right ul the bush.mil, hovvevu mmioiious 
thur coitsidct atom T, he onlv question is upon the parti** 
cular iMimc ot the piopuK, a lift mnuesu Lite Court 
docs not i nftipcl du hut band to make a provision out of 
that, toin.ru the 3 ban 1 he* ti living togcthci : hut, where f 1ft ] 
the wile is desuttd In the husband, will com])' l the ap- 
plication of a hie intei »‘st, ,h much as a sum m giosa . * 

IVatfojnn v, U’atki/ 7 i\*(a) ( olr,iu v. Colmar theie cu**d M 7 >;* 
reported in Mosi'ly^(e) a book of no authority ottainiy: 

Allet toti \ , Knou't'd. f d) [n BuUot'p v. Metmcs (c) the hus- 
band declared, that he was read} to receive his wife , 
and she would not go back , and m M y/f » n j y ( j ) 

the wife had eloped , and would not 1 etui n. Hus lady 
is descitcd In hei hn bind aftet the giant of the Annuity . 

The cwses, upon the subjut upon tcims for yi ars, do not 
apply. The term passes bv the mmgnra* nl, upon which 
the party can bring an action: an interest very different 
from that which passes meicly hv the decree of a Court 
of Equity. I he concui rente ol the wife, when under 
control, is perfectly unmatinul, and cannot bind her 
The Court will not permit tin* husband to strip himself 
of the nowci of maintaining his wife, and will take the * 
whole fund, in order to compel him to maintain her^ 

Mr* Fonhlaiique^ in Reply * — The Assignee udies upon 
tile legal title 1 not the tone urrence of the v* if« in the tram- 


f b ) ‘1 *<ltk T ; .'V/js 1*1 

fd j S«c At** ?u'a*f v I' hi* pi t uvt , vol t» IS r> Ltiitj' r.ahibi ante^ 
ot \v, ol*, *.r d JUl V titkiwn, slated m tl’o lv^e, .wic vol i\ oU(J. 
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1605. action. 1 hcie is no equity, cc jntrolling the marital right, 
existing at the date of the assignment; which cannot Ik? 
WhiftH? affected hy his subsequent conduct in withdrawing frotft 
t . * , her. The claim of the creditor, being prior in date, and 

at(ilc hing upon the marital right, will be preferred. In 
this cafee the wife will not be* left destitute. 

v r f t r 

Sr. Aihajt t 

The Matter of the /W/,s\— - As it dues not appear, thai 
any case precisely the same as this has received a deci- 
| 17 J sion, I shall take some time to look into the authorities, 
with lettfience to the question, whether there is arty dif- 
ference between un assignment for valuable consideration 
and by operation of law. I agree, Lord A hanky did 
timfonnly maintain, that there is no difference between 
them, with reference to the equity of the wife : at the 
same turn , looking with great attention to the pointin' 
Mhfwd v. jtUrt/of f(a) it appealed to me, that thcie wrxe 
some tas' s, whn.h it is very di flunk to reconcile with 
that pioposition , for theic is hardl) any other ground, 
upon which Lord Ha,\hvich* ptoccedcd in some of th<; 
cases before him. Upon principle there is great weight 
in that proposition oi Lord Akanktj, for, if the husband' 
has but the right of reducing the wile’s interest into pos- 
session, how tan he for valuable consideration, or othei- 
wise, convev mom than be has ? It he docs not reduce 
‘it into possession it clearly survives. If then he part* 
with it lor valuable consideration, and the assignee ac- 
qunes a i ght diffeient from that which the husband had, 
lie parts with something difteicnt iiom what he has. In 
Jhtjanf v. ZI itjoul(b) I had no otcarion to gne an opi- 
nion upon that point, for at all event* it was in favour of 
the wife ; holding, that, supposing that distinction to 
Assignees exist, yet an assignment bv operation of the bankrupt 
under j Com- Laws is not an assignment for valuable consideration ; and 
mission ot t k c) „f ntv though an assignment for valuable considera- 
arcmthfcplac*. tion should carry the ugnt, vet it never was contended, 
of the li$nk that an assignment by mere opciation of law had any 
iupt witli re- other cilut than to pur the assignee m the place and stead 
em»ifable°4- e ^ lc husband. There foie, though there might be a 
tcrebt of lus * doubt upon the otlie point, it was not necessary in that 
Wife. ul'-v to deride it. but Lord Alvanky would have admit- 

ted, that, where the property of the wife consisted otily 
of a life interest, the husband would be entefed to that in 
f 16 ] her right without m iking a settlement, as a general pro- 
position; as a au rc life interest is applicable to the main- 
tenance, and ought to be taken by the husband for the 
maintenance of both. The Couit there foie' docs not 
call for a separate provision for her from tftat $ which is 
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no more, than giving a separate . maintenance : but that is 
,not the object of a separate ptovis'ioa j which is to be a 
provision toi* her and the family attei the husband 5 ® death. 

If it stood there* there is no doubt the husband has a 
right to deal with it so long as he raaintam*, her, and 
there is no doubt of his right to* make a specific disposi- 
tion, if he maint&ined her. Th«* leads to the question, 
whether in the case of abandonment by the husband, 
ceasing to maintain his wife, thcie is an equity lot her 
to have her own hie inteiest laid hold of by tins Cuuit , 
supposing it not reduced into possession by the husband , 
being still in the hands of ti us tees. Otic question is, 
whctliet that is settled, merely as hi tween tin* husband 
and wife, and putting third persons out of consideration: 
if so, the second point is, whethm this equity pit tails, 
where, picMou&ly to the abandonment the hudund has 
made an assignment of »he uifcA mte.e^t, ot unj port of 
it. That question, m> far from being decided, has not 
even been made the gist of a caw It thin f«n< d* s« i 
a great deal of consideration. Anothci pou.l n> as to 
the assignment having taken plue, when the husband 
was pei forming his duty b\ maintaining lus wile , whe- 
ther the abandonment a ftci wards shall devest the right, 
which the assignee ot the fund had nested in him. 

As to the question upon the light of the satiety to 
maintain this suit, for the purpose of con-ddeung that 
question the claim of the wile must be laid out of \icwj 
for, if she succeeds, there is an tnd of his claim. Ah 
far os the husband is interested, l do not see, how he, or 
his Uustees, can state that objection to the siyetv foj- the 
husband. He has assign* d this, a<- a sp^c Hie fund, oiu 
of which this Aunu’ty ought to be paid; and p tor arcs 
another pci son to join him , and the surety is obliged to 
pay. Can the husband object, that the sun ty cannot 
tome against that fund winch ought origuialh to haw 
been applied? I do not thcie fore we a uv objection to 
the Plaintiff coming foi this teluf ; supposing the life's 
equity does not pretail against him. 


* 

This cause was further argue d, upon a doubt, suggested 
b v The fiiuUiteof the Rolh y whether the surety could hie 
t(cbUl. 

•Jn support of the bill it was insisted, that the surety 
might stand m the place of the creditor, and avail him* 
seif of the pledge to reimburse himself: the subject, 
though not in* trust for the separate use of the wife, being 
liable to the marital right j which is in full force until *be 
rfahn in respect of the equity of the wife h interpreted ; 
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the husband, dealing with it jkno pire s as Jhis own en- 
tirely, doc* not require the concuuencc of his wife in the; 

assignment. * t 

On tht part of Mrs St. Albert ir was insisted, that the 
IjiTI lepresented Mn ?. St Alban as a co- sure tv by her 
7 agiecment, that her husband should make the property/* 
St, Vuii'v somrity for his debt;^md the utmost the Plaintiff could 
do, was to put himself m the place of the husband ; who, 
having abandoned his wife, and gone into a foieigu coun- 
try, could not have got this property* until he letunu'd, 
and made a proper provision f or his wits . 
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77/.' Mastct of tfi( Rclh — In these censes Jfis St Alban 
was hofuic her marriage entitled lor life to dividends of 
sti»t k, standing in the name oi trustees. It does nut up- 
pen, that thru was an) settlenu nt. Alter the marriage 
hei husband gtuilt' d m Annuity, and assigned the divi- 
dends to sec mi it* and »t is allege 1, ih u noon afterwards 
he quitted tht kingdom w ithout making am provision for 
bu. The sure tv , Ifing tall* d upon, pa \ h borne instal- 
ments , and riles a lull, prating nut oi ilic dividends to 
i-i jepaiil those instalment*., and, that a suflkient poitum 
* hall be s* t apart to anstvt t the Pit ait* payments, so as 
to c xoiif»i «it< him ftom the obligation of continuing to pay 
ihe Anuuitv ’flu othci bill if* hied on the part of the wife, 
'-tuting, iK»l her husband had abandoned her, and pray- 
ing, that the whole of the dividend* may be paid to her 
lot he i irpjiau *sc 

'J he first 'H *tio*i u, w he dier this assignment hj Mr. 
St. Alnan ol tb dividend - oi his wife is bind ini’* upon her. 
li it is ii u. the PI untdt IVn^hl emuot hat e An\ lelitf 
up'»r. lu , till. II His, the q jesuon is still fiuidc, ivhe- 
th* the Phil atHf »i enutl d to the ic lief he seeks. Upon 
th' U«*kt rpe stion, it does not appeal, that the rirnini- 
stai ces m ike it w i *s*ar\ to determine the much -litigated 
question, wluthei the t' iut\ of tin wife can be haired, or 
aOceted, bv the im 'hand's assignment for valuable* const- 
deration Thiu nv * h is ceii.un, that, if the particular 
assignee fui valuable eon m detail on be not in a better, at 
least he is not in a vvoise, condition than the general As- 
signees under a Commission of Bankruptcy. When the 
husbiitid bt comes a Bankrupt, and consequently incapable 
of maintaining his wife, it r. not held, that she is entitled 
to the whole of the dividends of her fortune, or of any 
life interest that she may have, any mote than she is en- 
titled to the* whok of her fortune, consisting of a capital 
feym. Indeed in Ex pm te Coy^ttganie (a) Lord llarawkke 

" r./ ; i stt. i£? 
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gave the wife against the A*siguees of the Bankrupt the 
whole of the Annuity belonging to her before matriage. 
ASo in Vandenunktr v. i)t'# 0 orough(b) the Court gave the 
whole to the wife against the Assignees But these cases* 
have not been followed by myre modern decisions 5 for in 
Pnpt v. HUh ( ( ) frwcil v. Profft ■/'/,( t/j Jjut don \ . />a«, f i'} 
Jit own v. Cln\kc,\j\ and I'tmb v. J/z/ncy, (g) the Couit 
has held, that tin Assignees of the Bankrupt husband 
weie entitled to the lift- huett st of the wife, subject only 
to the equity, requiring •'Otrio provision for her oi^t of tlv«t 
interest. In Pryor v, ///// it was contended, dim equity 
ol the wife did not evtend to the case of* <t life interest, 
upon the pumiph, tii.it th< lmd> ind becomes absolute 
put < baser ol that bv the piaiuapo, in consequence of the 
obhg.iUon to mauitain his wife, tber* bv contimtcd. That 
argument howesu did not pretail, .uiv tunu* than the. 
<«mtiarv proposition, attempted in IPod^n \ , Dmn . w V.jre 
it was .ogiud, that the life interest d*cl *ot i.d I under the, 
•issigumc nt> <v. it must he held, dint \\ we , gl\eh to the 
wife much tor nuintaume. The result therefore b, 
that the lift iriU rest does pass to *hi Assignees, subject 
to the oiilinarv cqmt\ for a settle uu ut 

If then in tins ca-a, instead oi a pa 1 ocular Assignee for 
3 valuable con-ddeiation, I had before me merely the. 
general Assignees nuclei a Commission of Bankiuptc), 
the wife could not, as against than, sa up a claim for 
the whole of the dividends. I should think, they dealt 
fairly . and even fin out ably, towsuds ha, if cmh of /. 
the produce oi tlii-. iund, they allow* d her to retain 160 /. 
Jt is unnecessary there tore to 1 on side r, what Alight have 
been the case, if the husband had ehatged dus tund *0 
its whole amount, or 10 anv gieatu* extent than be lias 
charged it ; for I must hold the assignment valid to the 
extent of tin 100/, pa unnun, with which he hu** ih.tr g» d 
the fund. 

The cpicsnon then is, whether tin* Court will act upon 
that assignment at the instance ol the suit tv, m whose 
favour it is not m«uU. The suicty b the only PlainuP" 
The Annuitant, who has the assignnn nt oi the di< iduuis, 
does not join. At the beating I thought the Plaintiff 
entitled to the equity he sucks. Ain 1 wards I had some 
doubt: but J aclherc to my first opinion. I conceive, thaf. 
as the creditor ’is entitled to the benefit ol all the secuii- 
ties the piincipal debtor has given to his smety, the 
curctj has full as gbod an equity to the benefit of all tht 
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securities the principal gives' to the creditor .( 1 ) Theie 
is a v^i y .strong instance of the application of that equity 
in P'tntom v. Bnddock . (a) The principal had given bail 
in an action. Judgment was recovered against the bail. 
Afterwards the surety was .called upon, and paid $ and it 
was held, that he was entitled to an assignment of the 
judgment against the bail : so that, though the bail were 
themselves bat sureties, as between them and the princi- 
pal debtor, yet, coming in the room of the principal debtor 
as to the creditor, it was held, that they likewise came 
in the room oi the principal debtor as to the surety. 
Consequently that decision established, that the surety 
had precisely thi- same right that the creditor had 5 and 
was to stand in his place. The surety had no direct con- 
tract * or engagement, by which the hail were bound to 
him , but only a claim against them through the medium 
of the creditoi : and was entitled only to all his rights. 
Theie are othei case-, establishing rhe same principle, 
though not quite so stiong a 3 that The suiety iheielore, 
with rcgai d to tin paynu nts he has actually made of this 
Annuity, is entitled to itand in the place of the creditor, 
and to be reimbursed out oi the dividends , and 1 ms also 
an equity to have the fund applied in his enunciation, 
that fund being provided b) the principal debtor; and 
made subject to the payment of this Annuity. 

As to the bill of the wife, upon the giounds that I have 
stated. I cannot give her the whole of the dividends 
But up* n seveial cases, fVattyn* v. Watkyns, (a) Bond v. 
Srmmom^ (h) (h Inter \ . Colmt r, (V ) Sleeck v 7 hot ington, ( dj 
and the hub case heioie Lord fcosslyh, Bvlloik v Mcnzif$ % 
(?) tin ic is no difficulty iti giving her the remainder for 
her separate use dnnng the absence of her husband: sup- 
posing the fact proved, that he left her unprovided. That 
i-s not m evidenn Uiete must therefoie be an inquiry, 
whiihei ihe husband lives abroad, and has made no 
provision for his wife 

Upon the fust bill decree according to the prayer, that 
out cd the dividends the trustees are to reimburse the 
1 'lunuiff what he has paid ; and that a sufficient portion is 
to bt set apart to answer the accruing payments. As be- 
tween the wife and the surety this is not a case for costs 
to fall upon her. 

C« ) p 2> 2Jtl % (h j 2 M> 30. 
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Ex parte STEPHENS, *fyr<t v y> 

IN IT&a Ann Suphtm ga.v c directions to Cm*eP and Kquiubl* 
jPgw//, her Ihmt^rs, to sell JbVwiiequet .Aunuitie , and to set "!*A s 1 ^ , *‘ * 
invest the produce in 5L pa cent Navy Annuities in lurr tlu'Iv^ 
name, and for her use. Hicy informed lan, thev lmd r«uM bt noitc 
followed her d iet lions , and an mtiv, dated the jntli oi a ivwv.vi/ 
September , 1785, was made m her Banker’s hooked ‘,o 20/ 

Jlv. 11</ <0 her credit, as th.. piodutc of the ltxrheijuei /uVinwtv Irs 
Annuities, and another eutiv, dated the" loth of QttJa, \»*,\ 
debiting her with 7>. *»</ t* pud by them for me h 

purchase of JJOO/ Xaw 0 pa tent Anirmies , and fre »m *,*^"*1 VJIt 6 
that tune they legulailv gave In i < uchr lot rhe dividends u^y *uf t » 
accotcbuglv Her hioth»*i J amt s* ,W/»/./ # r-, h ivmg # i **e- *n* 

pirate account with di** same bankets, m I T*)d pn^po^ed 
<0 hoin,w from them 10(*;/ upon da. ^sluU of the punt 
and uvcial note cd hmis< If and he ister, tvhielt vvfts a*t rn-dm^h ; 
agreed to, and tlu note given acouduv!) Ct&tcli and ‘- Ml '^‘n? A 
J J uu % * ll a Itei vwi t! ! v'.nne BnuLiup* > and 11 then appeal - hok! lV\»i« 

id, that thev had siot puuhascdtbe Nav\ Ammitu j. Tht ii U 'j *i<\, nu 
Assignees under tlu Commission htvuig brought au av - U nik*uip- 
tion against yew* Stip'um alone upon the* ik»u f this J ' 1 1 Vj^ihe" to 
petition was picsenied by him and his sioter; playing that'’ k atbt° 
the petitioners may hi at liberty to sot oil* what was due »u ban to 
Upon the note fiom the debt, due fiom til'- Banktupt* t u tfi't*, 

Ann St'fihem , that she may j>r ovr for the residue ; that 
the not t maybe delivered up, and that the Assignees 
may he ir^tiaincd fiom sum,; upon it- * * tup<«y 

Mr* fU aid, fur the A^t^nm, objected, first, that under J lP | 
these c ireum stances there was no light to sr . l ofl , X'dh , , ^ ^ 0 ? X ) in 
That the timid upon Miss Stephens bv the Bank] upts i w hn» t», w»t- 
iOidd not be set up by hei bmthci tii4» ottdie 

■* Mt . Rotntfly,<rnJ Mr, Part, ui support 5/ l hi Petit ten * — 

It is not contended, that there could be a m t«oft at I. aw, „ 4 j 

the action being against jfctw*$ Stephens onh : but your <: Jnerv-riiuc 
I*oidship, sifting iu Bank* uptcy, \v ill give ihe same relief, (J ^ ^ 
that would be admimsu red in Kquitv , enabling them to 1 * ^ i 
make th«; sct-ofF available. If the action find bi.eu brought 
against both, they might have pleaded sepal atelv ; and 
each might hav'e insisted upon a defence, that would have 
been a bar to (tie whole action. If instead of a note, a 
bond had been given, she might have pleaded payment, 
tender, aeroid, and s.a<isfaction. W hat u the objection, 
where the debt is due from two to one 1 No on* is in- 
jured. It is for tin benefit of the co-debtor, being the 
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i \<* Hep, H.f 


l \ u •*}' 7’i.v. CMkr % 4 Jof'iis 




1 tx \ 


jt, t- )hi ftp 


r » } 


. 7 /m t 1 > 


’ Cask# in CShancbh*. 

separate debt of both Certaihly it is different, where the 
«)« bi i‘> tb»e to two, though there is a case, going a great 
d< til ho th( i than this a joint debt st t olF against a sopa- 
ratt demands Lx pair* SQumtm-, {a * iV//* hells, QUiftiU . \ b) 
In this t ase, howeves, tin d* bt being due from two tu one* 
it the actum had been agaijist both, this debt might hi-'-* 
been art off Ihu the 4 action hung igatnsl jfrw/rs Mi~ 
t'hen* alone, if */>a>' >Slt {thru s liari tiled a hill, a Court of 
hejimv Moni'i not punm the action to proceed, il she 
ihosi to t ikt it a* a sausfui lion in part A Couit ofc 
Kquit' X.niihl not pc unit to. wi hy hi inning the action 
against nun alone to a' ail thorns* iv\s of such j tian f ac- 
non, hit to u«ou*i, a-* she * add 1 hough bo 

is the puu'-ipat, this must he i nnsidf red as joint-debtors 
In this v\a\ shv. would l>\ citmiu pj\ to tin HanKi vipt'n 
v itati tin n*oney the) owe hot Sh» w,is pultutd rttjrm 
in the ,<rutu\ ioi h* r hjothu bv tin tuno lime nt, c on- 
ti an o> »oo,l lt<ih, *i\ h u md site mm< I'pon dus -mb- 
je<t \o»n Loidsbip tvuoisu both *i lee.d md * quit diU 
jurisdiction, fr* { i m m t ! v admitting p* ta t ol du*r M upon 
which thue could he no itm’.tu at l,„v\ 


/ //I* / r 'it' Cm i * .* c i — 1 hr rase ;s, that these 
it ink* is li id i cu\t'd flic monu* ol this lady, pioduced 
h\ tie - »h id hit Ism !>* 'ju« i Annuities , and husel) and 
hauch *rd\ n->MU'd he»,thv\ had hud it out m Nrccv 
Vine ir.t u' >id«i«g lw ;< \ dilutions at that time, and 
iiom Se k U e«n 'i» hall \ (,u, un*d thui iaihm,, exhibiting 
to hu a 10 » a»»i h u dt »* nt d»n i’im nt, as a pi oof tint they 
had il # i -e# tiii m n , in lai t in vu basing heeu i ud out 
I he < c n * 'pn nt* u h n> th 1 moment th« mone\ came t*> 
tin n haeth tins w* i« d ht< «i to lui fm that sum The 
• c unt\ , giun h\ Iju tot h i biotin i m 1 F9t», wa» giten 
nnd» i lb* so] } on- .i«, that sin had stock standing in her 
n um , tli it s } u was no tuditcn of those, to whom she 
was ipuag that sei.,i’t\ , but that they had the manage- 
un nt of that ^tnk oi hers, ui\ turntable to her for the 
di\ ukmls bsdi-yi u U * tin \ , at the time, they took that 
ssTcui »t\ , know in**, they vvi re then dehtoi s to her for that 
sum, which the \ ivtd not laid out, according to the frau- 
dulent o up seuiaLion they made to hcV. She stood a 
debtor Ik 'his lnstiumcnf upon the face of it, and, if 
they choose so to pur it, m the chaiacter of surety for her 
brother. 


(a) Ant, Mil ui ^48 w cc Vj ptnh* Chn&e, \ob x, 10s 2’* 

Two(;Qfnl, pnsl. Jp >1? j 
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The question upon tin* petition is treated a$ a'queation JbOL . 
of t Hut it is not hens raise u as a question of set** v^s-v- 

nflf m the strict and technical sense 11^ question upon /'./•/„ , 
the whole !•>, whethei 'I’m Chtmcrh o, oxcu isim; the ju- n***- 1 *)^ 
risdiclion in Ibmkiuptcy, vi/. boli. r. h jr.d am j *>quiubk r,)< i*«k 
•fiUisdnuon, can int« tpusr .iftauist an ..ition, bu^ghl by 
ihe Assign. es, iiot against ALy *'>frj)ht/i , l>.it o>»u st lu r Sou* i« ^aJ 
hi other, upon his note, :n a mv«'iuI pi oru^s.n t ole , iqpaaMe 
who, not being a ereditm iq on tin m, death * »uM not { *2?' ] 
set oil ,im d<ht joint 01 stwtul m that action | n,c* u 
suit is, i!i.u the\ shall hsomu |u»m him the Mini, hu 
which the* hm tin joint note ol him on l l\i ^ mm* i , an. I * 
that ‘-hv must conn* in a • .t ucrtiim h>* the whole siimnl 
hoi momv, ii>, m (l In thi hudoi-., iron id ol lit 
ha him t, lot whnli nn would hat- - i*» » n uojisji. ii tin 
Asm^io s had >tK*l I*, i\ (tt aitaiir d th» u < siuu upt n . v 

the' p)in<i|»>0 «>1 annual rlchl ind t?ulu As to 

ol s< t-oil, it is no*, jim» ^un '<• m t »h l In 
Comt \\ is m po*-se ss*on ol «t ns yr i«i»o* d u; « «»i pimcU 
jilts ol isquttv , i“*u> In ha < th* low sitouiol It inline, 
while the Court ih». not m l * ndiind hrpiift , going 
lu \ one! flu Statute v >/ ; lu • miM) I'Uonol tlu Law is dn 
same in hquil\ as at L iw lint th it dots net ulhtt the 
guier il liufcuitit upon itatui .1 l'quii\ S<i, a t*« mutual 
debt and ci< (lit, b quiU mu.iujali.eiln *ani* <oi*s'i m Huu 
as the Laiv; but both lit Law «uid Kquir* that St ituu,. /> * 
enabling t oil to prove the butane* ol the amount upon 
mutu il ' i ed»t, l*«h tpnv mu< )i fuith u U) 4.i \»m < <j , *M h tie 
gont, eith* r m Law ot Lqum, b» iou a to s. t off 

Hut m this ttW mv ground is, th u’ i*h. eM'tia* l»\w. 
entered into b\ ff/ws m iiuwa-nu* , owl H nui, 

I shi/uld mak\ the vi:ik (onsa-u io , d i!k\ hud 

hei money m «hei» hands, is ■'lie w h t t ;»o»i the i 'u. ol tlie 
in-'lniirient a simvu it was aqonst ^oiijvU io in> 

at t as against he i, whwli dioul't him t nt In ? I* nunt* i\h it C 1 
was no more than flu* pi ope i p-a ni ru r own mom \ , u* 
taming hi i right to ]uou etl a>suuu tin pm ■.« jii fot hei it> 
imlmrseuiemt, as l*u as sh< ian l\ j on Ui , a ui u wa-» » mu. 
petent tohci* if sin h.ul n ach* the rpaowt} imiut dial* - 
ly after the uansaetion on at count ol 1. i !*»*nh i, to have 
dcsiied, that so much of the debt should It* <nmclhv!, 
and the difference* paid* aad to have «aul, sh» had a de- 
mand agamst’Tler hi other f>i the* sum ol itH. k n/, as paid to 
Jus u*t! , alt>o upon the Statute of mutual dihts and tie- 
dits , ami lhe*\ shall not be pci miUt <i to oav, she* c lnlJ not, 
if she chooser, pay the debt, when the consequence is, 

fnj St at ’J Uo 11 c 2‘J 8 Oio II 21 to UauknijA^ Sfat. 
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180$/ that lew ^ her money, and 0 they can call upmi him. 
V^vO If Jh* had this equity before the Bankruptcy, so she has 
J&r fHsrte it afuu waids ; and therefore she has a clear right to ©a\\ 
Sfmats-. they shall hold 1000/. of her money in discharge of the 
1 ‘ not** , and shall dcliter u'p the note. The consequence is, 

thev arc prevented from suing upon the note by 'the* 
clear demand of justice she has against them , ami there" 

* foie thiy have no light to complain. 


v The older was, that the petitioner, A*tn Stephens, t>c at 
libci tv to ‘'tt off the amount ul the piv.'nissoiv not 1 ' 
againsr the demand she has upon the Bankrupts on ac~ 
count of tin sum of 7 > . fit/, thatged as the sum 

in\»‘stc»l in ihr pmch.ise of 3»»CXV. Maw a pe> tent. An- 
nuities, that the propiissoi\ iiott b«* dtlnocd up to her, 
as nawng paid th^ same ♦ and, that she he admitted a 
ctcdJtoi uml^r tlv* Commission foi what shall appeal due 
to her ul te i such «*, t off upon the balance <d the u < omit *, 
and that the Assigm< s he tistraimd horn suing tin peti- 
tioners, or eithei of tin m, upon the note 


; & ! Ml'HROlKJISt.KLrON. 

fth 25 , ;a 

A forth i vJ J UK ongmal 1 ill was hied in 1708, hy rt ircditoi by 
jud ptnetU in 17S1, ol 7 s JfVs/,,;/, deceased, on Lchali 
Cdnr v'mvsI* him all and ill oth- i citduors, Isc , Ft iiing the death 
pcrso»i?*r- of fit and the Ban*nupti\ ol hi c\ccutor, the Du- 

countable to fondant 0.1 if : that hi ne,c r o reived anv of the personal 

the estate al- CS |. ltc um t papers ul U\ '.ton, whit h were all possessed by 
ci.*l caw;, as, his widow , and hb< s U gi t m the pusonai estate : and 
whose t lie ic- playing, that a ret »*i\ u ma\ be appointed , ami that the 
praentatn rs M *r 0 nal estate of U d'.,i inav be. colkrud, and applied 
«T£’m *» payn«« nt ol th< tit Lis. 

In ldciO the Plamurt filed a supplement d bill; stating 
the appointnu nt ol a iu river under an order in 1798; 
qnd that (bake by his answer stated, that fc he had com- 
menced a suit in the Ecclesiastical Coqrt against the 

SrJSoSSfon widow , but that «die had absc undid* By a decree, made 
a toibeVj.tbe on the 13th < f Airy, 1800 , in the oiiginal cause, ft was 
JPlaintilf must 

take It subject to nil eitgagf incut* is i ' u*p muuif; < finer in No secunt) to bo Riven fm 
the result ui the account Wltcduu the I’Umtili being <* crtfMnr b y judgment seven- 
teen years olcL^au have a deer* c without putting hmnu li in \ aituatam to proceed at 
Uw } vis, miffing by save faue*, fy±e> y Tin. bill would be i claim d, that the debt miglr 
be substantiated bv an issue, or othei pi weeding .a l„iw 


One object 
of tho suit be 
mg the esta- 
blishment of 


{(1) Lonj v Afajestte U Tardy, 1 John?, fclu Kep b05.f 
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ordered, that the Plaintiff should be at liberty to prose- 
cute the suit jn the Ecclcaiasric.il Court, and that the re- 
o* iver should b<* continued, and any of the parties were 
to l»c at liberty to apply . No further Proceedings weic 
had in that caufce. | \ 

. The supplemental bill fnidici stated, that, the widow* 
of I r**ton haviftg absconded with the deeds and papers, 
the rtrciver had not bom able to get in tin personal 
estate; which, exclusive ot 1l\\tv ?•*% interest »n rhe < .>1- 
hen r , aftc 1 -mentioned, \v ill not be suff»i u nt foi fhe drbt-* 
In 1793, ir&t'tju was comet in d with the Defend in l /s/m 
and Richard y* nhms jh \\ caking and »\ui\ing on a col- 
liery at Lcin^umi m du County of Ohmoj/fau ■ to which 
tries were entitled, as to one moiety under a least ime\~ 
plied, and an to tlv' orhtr tuoietv, under in agree m out 
for a lease loi 21 vc\u-> from Ott/ha, 1787 : }iv/Cw* hwv 
in** a] an tnioic^t m the «e\cisinn In IlfCM fur 1793, 
Heston and Hi n came to an ogreenicitf, that m ca^e the 
slim* of y t niiri » m the* colliery, and fusion isiowm in** 
rerest m it and the land*, mvhi which the coals lay, 
should be pm '-based In them or uiher of them, it should 
hr toi then mutual benefit in eipid shaics. In 1794*, 
becoming t in ban asset! , w t ancstcd; and VMca* 
who was th* n engage *1 m tintt with c Jinktti„ lor the 
purchase, formed a plan to obtain the whole bene hr of 
the concern foi himself; and with that view in 1793* 
chained Weston in evcution upon a bond. Juh,n also 
agiccd with the widow and heir oi *fcnkth\ for the relin- 
quishment and sale oi his antciest m the collier v, and tho 
moiety of the reversion, and he priKUitd sMothct K-.u-e 
of the oth* r moiuy IVe hvih died m prison in 1798 

The* bill, fiiului stating, that ll\ston\ affairs \vc n* con- 
sidered desperate, and llu Plainnfl did not had out flip 
heir at law, the Defendant Ihusfi, till lately, who noitt 
ignorance of fiis right, oi eomcmng, that the ueditors 
will exhaust the cfft« is, or in cm1Iij*'1oii with Lltof to dis- 
appoint the specialty ucditms, has not tak% n an\ seeps, 
and refuses to join 1*1 the suit, and, that Cook c, hating 
been compelled hv the Plumifl to plow the will, refused 
to act further, charged combination between the* Defend- 
ants £//<?«, Loofah and liens /i . and pia>cd in accourft of 
all dealings and transactions between lift 'ton and Lltcih 
respecting tli<r*cofliery,upun tin looting of tin* last settled 
accounts, and the receipts end payments of Lltvn, as well 
during the former lease, *t& since he has been in posses- 
sion under a new agi cement with the owneis, and of the 
consideration paid by him for such agreement; and that 
what shall be ‘found due from him to tne estate of IVesfon 
may be applied in payment of his debts ; and that the 
agreement of December \ 1793, may be specifically per- 
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IBOJ. forme* 1 tin Plaintiff offering ia> pa\ to Elton on perforin* 
Ks\rsJ awe then of such sum, if any, as -.hall appear 1 i to nan* 
HttHntKw.il>> due to him from Weston on account of the t onf.td* r Miou 
Firov expenses in case his personal estate shall not he eilfi- 

' ,r ^ v cicnt, anil that such interest as the rial or personal »e-* 
j)M sentatiM'S nf // ettott may he entitled to under the 
ugitcmentmu I>» sold/ arid the pi oduie’appfo d, 1st, to 
repay tlu Pi urtiff such sums is he nuts In obliged to ad- 
vance lo* the p%.i formnm i of tin* u»it < m<"nt , and 'he re- 
sidue in p it ment of the Plaintiff and the of In i u editors , 
or, that m case the agieement mi/', not to be pm foi uu d„ 
and ih« (Joint sbtudd he of opinion, »!. a hit r* fois not 
taU n such m w uiteiest as h« obu.ned in in' iolln n for 
die use of the partnership l>ew* on him and II *s to*,* then 
nn aiomut, Fu. dux in,; the lonUnuaiue of tlu pattner- 

hlM 

i 

life Defendant Li**'*- hi hi-» ai.^uet claimed uudu a 
n< \v lease ohtiiiu 1 In him m IT 4 !/ ; dimed dl fraud; 
and si.bm»tn d, that hi o not bound to pirfoim tin* agrte- 
inent bctvtc n him i It iud Wt\t n . hut if he is, th* n, as 
trMvi ne\ti pud *>i offend t> p.iv >nv j/h: oi the pnt- 
t has* -money, * a to lennlmi si »hi e\pense f th» Defendant 
ought, not only to i < mui tlu* posse .i«in for hi* own use. 
hut to take all the profits, nil all »un> diw fiom IPest.jn*# 
est ite, aid* n»tMt st, c lrdi he paid, and insisted, that the 
PUiiUtfl ha- not an\ light, as a creditor ol fft \<tttn y to call 
for th» a* count of his receipts horn tfie collier v, &.c. 

Mt P,.nu *, f,* tlu Deft infant l : Jt r >n, insisted, thai a 
I * 'll «d th*-* nut tux < ninot he maintain! d hv a enditor, 
auu d»at iuK.it di! omsUutt* in winch ti r f stall stood, 
tlu pa i in* i dnp muu he cniwLicd as dissolved pre- 
viousK to Im death 

Mi kuhtu .A , un* 1 Mt licit , Ju> the Plu'it iff, uurf M . 
!\ nishtmK f > u I)* ft nJn.il in tlu <ntne Interests contended, 
that this c t se i. no* within i'Uns'Ut v. Mint „ (a) FJmtsely 
i JP fo/»/,, i b) and the oth» i i .v is of that class, but L 
tin spec ml i a e, n*i 'in <1 to «n Ji* t 1 ley v D'*u tnqt'jn^ cited 
I v The Lord ('Jxn.ulkr in M\tn*er v Rowkujc) from 
Lord // uthvu hr s note , that Ik fop* the death of Jhston 
ihcre could In no di«-so* .turn of the pai tneiship, by m- 
-olveiu linpiisoirusnt, and forme tly it was doubted 
whither c\t a Iona* v would have that eth ct At what 
-tagt of hi" imra isoniiicnt * an it be ‘-aid/uiat the disso- 
lution was t ompfov ? 


7 he fcnl Cn in ci li or expressed doubly whether the 
judgment, upon which the Plaintiff’s suit was founded, 

' h j . lnte % %ol n *15 ( bj d JFit'o V ft (>24. 

i vol. vi. 7 IB ^ct the in thv note, ant? t vol. v). 7¥j 
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was sufficifihr to sustain It % , being above twenty vear* old* 180*, 
out revived, and proved by iht production of the oftici, 
tjopy ; ubsintng, that at Law mhIi t judgment most be Rta»«.»vMts 
icvived b\ s‘i it t* Jttf 7<ti» His land'd up added, that upon 
the question, whethei the pariv, going before the Mas- 
J.r upon such a judgment, tvdl Ik allow ei' his debt with- 
out lowvoi, thiiugh h* could no«*piuuirl .it L iw lu* had 
dixcLttd an mquu\ into thi usage of dit Mi.'us 

Mi . IUI mentioned Wr”/e*tt \ A\/t*h vt\ [a , r * n 


H, if L >tc/ Cti w it on - ~r ha\ i lo »Vi d at the < o! 

/*/’M fV» v hfu^nn and d/* jin]<r*<nts Luitl 

Htm'tv’t V to lu*\c slated, tint, wIkm otu judeinent ue* 
dilot sots hu sat huiion «d lus own dr bt aeiieit real 
asset®. *1. s (‘•n.tl will liiai no c \i« ut»oi> than 

pc«Ms«b h< would !i\i t had »t agiuota 

•nvietv llun lv»\y t|p I know th n is .i»\ utbei pn!'*n>'‘Ut 
oi spi % j'tit « it in ubuh' im ih* n i ;» ddlcient 

kind o# s*msjuc7na» 

Upon nuju«i\ bom il\ M isi» rs, as to the proof they 
Toquu* n ujy* nv that tb» 1 1 '< dit as hntsg the olK« e co- 
pit > oi thou jink* in nl hut tin M tster is pot satisfied 
withihar, ?hi l Uso oiiki s thi m piove h\ altul ivt, that 
their debts lemam due. 1 hat vunnot be done on the part* 
oi the eredituk who i.s the Plaintiff in the <auii 


Mi Ht IK Hu* Plant ’/? , riled Hanuu *> , P ^nvr, 
i b ! '10th 0 t~ln'* iTdt*, bom tin IkgiskTs bo' K * st itwp, 
that it was a bdl to make i Iho ; sal } pidgiut nt ag oust the 
teal estate in tiu hands >d the lun , wl»uh rt as \*iy 
Tim* h discuss* d , that the » op\ oi tin uidyip tv na* lead . 
hut it docs not appeal, Ir up Uk titeiuem oi du hill, 
that any thing more was done , and no notice is taken oi 
a wu? fa% ni\, Tin dal*' o< the i|ud 'iiii.pt was 1703. In 
Sttkmvn \ i‘A<A/n*?fi ) no toj'v of tin nt appears F 3( 

to have been i<*ad. Nothing i > s T au d hut, that there was 
Mich an i xisung judgment , and then is no appeal ance of 
a ieM\or. Innhis case it is impossible that the judgmcik 
can he icxiufl 'Hie sun 1 Janus is giv« n hv the Statute, 

(a) anil the lun is brought before tin ( our' as tene-tt- 
nant meitly , and it the setn /wm i- In ought against 
him, lie must plead rifp> [h r th v cut 

pit ) «> . I’k , 4.V 608. Jm h l > f!> • 7 ej, l if v f <.<J ' ('*> 80 

fi) 2. Itk . 477 608 1 3 

pi tiij p .H. Vai. Main 2, 1 » VJ I / i> 
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1805: *f? \c Lord Ch ancblcor.-i~-T1?c first question *n tills case 

is, whether, il Weston, or upon his death his representa • 
* mpsnkovuiiH tives, had been PlamtdTs, attending to the facts, they 
v would hate had a right to consider Elton with regard to 
%f U \°*‘- M * m uch of the inheritance as he possessed, and the re- 
newed lease, taken iu 1 797, as a ti uateo ot tho interest^ 
acquired, and accountable for the estau Accordingly 
Elton and Weston* joiutlv c oncerncd, having executed 
this agreement with arvirw to a luither interest, will be 
liable to he considered as joint pui chassis, according to 
their advances. Wt ston having got into distress, and con- 
tinued in disticss, the qiu stion is, whediei it is possible, 
as against his real and personal represent* *i\es>, to say, 
thev arc not entitled to am ichcf. First, down to 179b 
they had an mteicst, as owners, of one ol the leases, also 
, . undei an agreement lor aitoihei , and as to the aglet - 

♦ menfr, the 7 wcie to be joint pun haseis uudei the uitum- 

* stances. 

,Thc nc\i question is. iJ w 0 #kl ii.uo been a tru$«* 

tee for the hen Uni pt<«e„t< lepieseilUtives of Wfsto/t* 
*s it competent to a medium * icwing the propel lj , whit h 
[ r>5 J would be acquit ed under such a decimation of trust* as 
amemhlc to the pay mi nt ui vii (Ms, to Jilt j bill to have 
that pi opens bioughi into the mi. s ol Wettm's effects, 
in ordet to have the debts >iied l'he caoo, as between 
the htii and iwuuii, admits this consideration. The 
cvecuto; would have **n intnesi, if that can be represent* 
cd as pci U vd i ite. ‘1 he heir, subject to the demands 
r»l < teditot 'i, would be entitled to an inter* st m the whe* 
ntaiv e, a* i uding to the true ionn?uction ol lh* agiee* 
mttu r n»e es:oi utor lus become Thmktupt, is insolvent; 
ihmK he lias no mteri a to pursue m bunging the per- 
sonal estate into the hind tin payment ol the debts, and 
has not the means, 'lhe quo-.tson then r>, whethej , it 
that persona! intci est can be <onvdered pan ol the 
« flc ets, a creditor may not be permitted to sue, to have 
. those efhcls duly adiiiini struct 1 do not consider tile oh* 
p’ction upon the meumstanu , that he i* ? judgment cre- 
ditor, oj upon the particular loim c»t the lull; but upon 
the case, wheic the sii auiuu ol the executor is so desti* 
tut#*, that he cannot exercise the lum tione ol an executor, 
and is insolvent, whether the Court will permit a credi- 
tor *,o bung a bill loi himself* and to hafe administra- 
tion. 

The heir stands under a different conn deration. He 
doec not say, whether he claims any beueht with respect 
to the iuhentancc He seems to say, the Plaintiff may sue, 
and if he snts effectually, foi the pm pose ot making this 
pait of the property ol Weston , and it shall be for the be- 
nefit of the heir to take the inheritance, he will take to it. 



Casks in Chancery- . . "dig 

i ^ | p jj 

Bat h&.dccHnes to decide he sees the rfesult of the ISOiV ■ 
,&uit He therefore, like 1 Che eKecmor, will not maifffam Ws> 

Ms rights* The executor neither can, nor will. The poiut VUmwwm 
ae to the judgment creditor, as far a*- *espect$ -the reel « *' 
estate, must be maintained B uptin this, tuat tin, heir will Kmw 
not stir? and if the creditor 'cannot proceed, the property 
cannot be amenable to the debts. 1 In that state, generally [ *36 ] • 
j-peaking, accreditor ought to he permitted to .sue 
It is nc$t said, this judgment ci editor cannot be per- 
mitted to sue ; for his judgment is IT years oldtat least; 
and no slep has been taken to relive the judgment. 1 here 
is great difficulty as to that. In general rase**, as F undei- 
stand the practice, judgment ci editors go into the Mas- 
ter’s office, judgment creditois, in genual, ivh<i cannot 'ihonofia 
stir at Law without a & nc fu irw, g<>, and pioie lw*foit t ‘ M,r * **• • 
the Master with the u editors without such a step, hut f 
Mistaking their ptoid bv the ordinary course, giving in 
evident e the if cord of the judgment, vul sweat mg, ihr*t fefivh 
the debt is due. Thnfrisii cuiu .c ihe Plaintiff in th» cause 
ilearly cannot lake Whctlui coming lor his own dcht^ 
or on bchali ot hunseU and othei uodnoi-, he }a hound, <1 ofth* 
in oidtr to obtain a decree, to pioii Ins case* and of HiUirent. 
course he cannot pioie by his own affidavit th.it f«u t. 
that a judgment ucilUot, gojn ; into the Mattel’s office, * ”/ ’ k 
•docs prove by affidavit; but he must make hunseli out to 
be a judgment creditor by evidence, sti icily * peaking, md 
auch as he has a ligiit to procud upon* In oulin.«i\ i.ise » 
you ought to prove; so that it will appear \oe have a 
right to go on at Law. 

I have not found any mold, in whnli, wl. -re ajsdg* 
nient credttoi sued, whose judgment was so old, that at 
Law he was bound to take c ome st< p, even against the 
debtor himself, but especially against hia rcpriscnintiv * 
after his death, any such enn v i*. made of the pioecrdmg, 
necessary at Law to revive the judgment. The qm stiou 
comes to this, supposing this a uisr*, in whu.li tlu judg- 
ment creditor could do any thing us<. till by taking out a 
scire facias at Law , whether the Court would turn him 
louad; or retain the bill, eithet to give him an opportu- 
nity of trying an issue, whether the debt is yet due, ot [ 37 ] 
of tmbstaniiating that by a proceeding at Law, if neces- 
sary : at any faU: the bill is not to be dismissed upoii 
such a suggestion as this. That the judgment may be 
above 20 yeais old, and the money still due, is unques- 
tionable; for it is a point of presumption. In Cous *ani? 
v. £7// (a) the judgment was above 510 veins old ; and in 
Roe v* /fcwzt(7^the bill teas retained, with h be tty to re- 
vive die judgment in an action. 

Blitti, m. 

. t 
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I'A oX« IN OhANCKRY, 


t80$, Anothci question may arise, avhere perhaps^the cqutt* 
Vyy of the Com I would get at a fund to pay the, debt ; and 

‘fiyii^vMte when' it would be very <li the uk for the n editor to pro- 

' *' i < fd with any effect at Law , for property may be cir- 

-tioR mmstanced, that there could be no execution except in 

hqmty , and, if nothing elhotu'd could be done at Law- 
arid this Couit c dfrect an issue, I am not ptepaied 
to say, this Couit would not gtw t< htf out of the a&sers* 
so peculiarly oiounsi meed, I think, I found a case, in 
wlmh such an l^siit had been directed 

The nc\t question is vim material, supposing a pci 
son, having an iduoest in a concern, entitl'd P* line hi* 
interest declared, to liate stood In, or u*'*, till an < noj~ 
mouse vpeudiluic we> nun ‘cd m bringing the com cm n t»» 
a good beat mg, if l i*ui, *o i\ t ULS, u, and ilia: the * >u- 
«vin it*-cll «miM bt 1 nn« d„ unless p< mult *d to go on, at 
i unhide raMe nsk, b i n wuh .* iwiudcrabh piospect id 


piolil, upon »» it 
hen s*i\ 1 1 

U \ I, 

i bef ought to h l\n\ 1>| 
wh it h i* b< t n tin pi nd? 

luu*, what t < * *j 

llU'llt -> 

in < h « nri > 4 d mm, unqu i 

den* of tho ,c mi 

*»i 1 ? 

4 / 1 ' mg m to it n prt nt si u- 

and hi duration 

1 

1 * ' 1 1 1 J 3 * 'K i*ti i h*- V d) d, » 1 ■ 

nunc -vl»i dies »o 
*r> Mil the o<‘*i 
Tin li is a v i 1 * 

tl* 

*» ’m in r l h. pixlgmcat ui.s 
*‘ , In “ r ♦ id v to «Jm 4 ill ihj?, 

■ *iwc 'ii div DcUuda»it, c,h,» 

iU" t» dh ( \i » 

<1* ij 1 

i * - u- mi< > , and out ofptickci 
all ‘*t luihilio* s im id nt to 

d«* vJloj* C i 1 , 

<1 Mm 

u< b an *n ; t 1 ■ 


. v 4 i » oiui ^ lur* , t»av mg, all 

til •»(. C Ml ll\ ».• \ 

it i • 

ii.i -l< i ding in the >hous of a 

l nil till 1 i - I • 

»K* • Mj l 

«b»’ .i*cu nik i tn do so, JVf \ 

donhf mm. mi Ij 

J tav In, 

m h* dn t it 'h there/ is to be 


uenh*, thin inmiii i ol Ik is*»ip* d a cm iln s on both sides , 
that he v\hu piavs, and h. '-ho * < c i s i - , the account, 
* * mdd iiiu'ndh id ^’iiiiifU 1 to ails v\*‘i iheicbUitol fhf; 

mi it Ml ! t c on >i«,n»nrh with the putt- 

»-M. Hut i do mi l.''u a ini, in whn n the Court ha* 
apo <c(l iiu ij 'oiSi u,»on i Plaino*} It be will have the 
hem mi ol die « ••*'%* ? a !ie nu»st iuk< a with all its en- 
*Mgeiii« nt*» , and xubmit to haw it treated, as it ought to 
mi’\ lot hi-* mi l, but lor the h« nc l»t ol all the 
\ m^ups cniKuk* d tn it It would hi mo^t mjschietfoub 
to dctetimn*, that a Plaintiff, seeking the benefit of a 
U id-mine, tuMieiv, &< thou di the whoTb establishment 
was lor met! uj on tin pnnupli , that it was io go through 
a species f d ti ulc fin a tone, the mterc st acquired with a 
view of cairwng it on as a tiudmg concern, shall put xvl 
end to it 

I should think, toe heir at law must at this moment 
elect, whether to take an interest or not ; foi if he docs 
not mean to do so* not the exetuUu, it is clear, the ere." 



Cases w Chance* tv ;Sj 

i'tnrv CouM not stand it* this coni yin farther than -the 1805, 
Amount of ihe payment of the*r dehi<-. Thcv must choose Vavvt 
wbm'ier to take a part in this concern or relinquish it. Bunao™ r, 
Thi executor aho is bound to * v ' i i tlic a i h<- wiU ot v 
Jiott the principle of the d«;m*e bi*m$£, tl at the Plaintiffs £lT0V 
a^c to be paid as crtditui*. They minin uini^ml Itevomi 
*hat 


Mr Bril' for tin Plaint'//] upon th* last rhservatior f 3<* I 
aid, that a jiidgmint-crtdilnr uiav i\'> l»rth< r than 
inert U f to di-csin pavnunt ol eh ht , j-> he »un ledeexn 
a mortipigt . fhe Lord Ua "#/^» i *pln d, that th« n- 
hid ifiuphl by this bill was «mhmd to ua\uii*M of the 
ckhts 

The <*ui*» i*r‘ 'udcicd t*> **t «■ 1 »>• \ Jx»i tK htu and 

* to sunk* *luit Jv t, 1 1 'ii’i'tui.t • 


Vi* t /?.i lii'Mi'ii i an Mid no precedent of .#><» I ». 

*l«t\ O'tltiedlihi ./»• « »» *h( Pi tlttfkff h v r the (Cvul< 

»•( *h» ./OK B'druOi * j > i » ** i/I 1 I'dt il [|| ,llvV iHJUIlO * 

i* hi nemv 1 "u< it «j,' h»i t ti no },ucc« 

els'll?, I m * tot ■ to n>aV< oi»# j'l t rt i“ p.i < .««,i te'tm- 
Mmsjdnssn ir/umst n * - > , hm dui* •, u, , inwhoh 
natural jo-stue m mm, t d it a »a*». 0 i> mp.-i o*h i tucum- 
*tanc# - as dip * » e 

A » to ihe f lino '//nil n*\ op.tpua 

\ opt how far Mns PI o “■* *i !i''k *i.,i on n i in ihi* « t»u« 
corn, and <uihft(t > llu # i l,” .t/ot'*- *»f a p.i tin i , and I 
think, he must be # n mis i» t o >ii 


hRK.HT BON!). M’nh l? 

* * 

THE bill was filed to obtain the sptutii ptrfonnimu^ 
of a contract fig the mm hast oi m estate h\ tin i)t h n* 
dant ; who In- hi* answer submitted to pci for m * th# ion- c,>iur«n,t t *f * 
tra<*t, if *i wood tith can ho made , a^u ting, that upon the »#>,*! ut»e <w 
abstract a guud nth* cannot he math / m "hs *»■* 

Mr, Romany fui the Phunnff] tinned lor a lehrcmf to 
die Master, to»nu{iuie, uhttner a good title can hr made ; mbetbet s» 
and, whethet it appears upon the ahsttuf t, that a good £oo*l ndecan 
title «?an be made The Defendant not appearing, an affi - ]yc r J*. a ^ c * * ivi 
dav»l of service was read. upon thc 

1*40 j 



10 


1805. 
C-v-0 
iSvk vmr 

v. 


CXSttS IN iUlANCfifcY* 

The Lv'd CiiANtmoR mafic the order; obsening, 
that he should have doubled upon it fifteen years ago ; 
but mubt grant k now upon a variety of piecefients, (&) 

- T a ) i Mo** % JEutthew, a»'k*, voi m 

) 


djml 3U 
I'focf by 


£»r /u// /i G A KDN K f< . 


BV a settlement* rvn ur« cl in i7°k *viou 9 to th« 
th«* widow ui mniriageof II tihum (rjKtn*‘t, j eating, that he had UKX)/. 
UiSkr an Tn ' ln ^ upwards then emplnv < d m n.uh\ it was agreed, 
Jtagcjmntb} that 500' pai t tinned hould b* « < u< d in ♦’Ulster^, 
th+nuring* upon Oust ha tin 1 »n. i 4 u-«- <»* the w»b f e 1 j ft' : and 
settlement %o a tt( 7 bet ik t err* r» lot U »'7»*v j ? , mu \ t\ jug lot lile ; 

whirh be*^' 'tad aftei the dertasr ol be ll> b»t the chiMiea * *nd in de- 
ftlselv l^pre- fault of chddien lo pa\ the same to the survut *• of Oard- 
ntbWtl himself n? } and hib wile 

to possess, Tilt repress ntation In d, • t ut« im at of the cuniw 
stantts of Gwdner was unlmiudod and the mnnr v vva> 
never paid In 1797 Cutd>Ur hii.ntiPa Baukiupt , mil he 
died .n 1801 , b- iv »ng vv nlow s»u vivm^ but no < hiidton. 
The petition «a* pie*, nt* d hv lh< 
to prove th** sum ot ,><K» / .*> i «»< 

Sion 

[ 41 ] Jit . R'mutiU' m vqp'tU cl '//. P*titcjii, Jh /?a hut d K , 

yir tin d A /$ /»<•'■* 


widow, to lie admitted 
hi muU i the Conimio- 


The Lcrd Chaw j r lor sji.I, u( on the m i of 
jtou v. Jfontefioti^ { a? and many «.ih.rss the huiLund was 
bound to make good the itpies*. ntalion hv his maniage 
settlement, and made the order , dnectmg st lo be re- 
cited, that it appeared, the lcpresentation bv the settle- 
ment wab fake at the time it was made; and, the mar- 
riage being had upon the faith of that representation, de- 
claring, that the petitioner is a auditor for *0 0/. &c. 


'• \j 1 n Bhuk. Jitp 3bX 
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TAYLOR v MILNER. 


41 

> . > 

ISOS. ' ' 

Vw 

«fjftasA3 0. 


M \ster 0/* fAf Roi L6 ^Jvr 7%r I,md Cuancfulor. 

IN conbcquetice oi the dec is ton with respect to the Defendant, ^ 
dcouu r<rr f the Plaintiff moved for the production of h^lit nMit 
later* mentioned in x schedule to the ansvri-I, ibjecSrll 

Jit . Rich ants , *i»d 31*. Johnson, Jjt the J)cfhui«x( it>amwvv>h*'+ 
IVlivckr^ re dated the riotioa, on the same ground, upon i**', answered*, 
which tlm U. fcMaiit had thuiuircd , inusting\. upon lh< 
ht(trqv*\ jj }): ; 4 ' * . ,S tn* ,itj c » and Philips v Canty* (liUiosu.-e. (1) 

( </ 1 tii.t', though me iVttihtuu h'»d answeicd, he might * 

resist ntnw * *iut* »ui ill#*. I M*\ i. o», sorted, that the se 
fetn is wen* f *t t ■*♦- 

Vt Ru'iiUut */'•/ Mr i l 'lu ih s* ft).'* r j tfrf Mjtlotiy 
rumend'd, di.it ihn o ojv‘s g t\lmh were to hi „ iV 1 v ‘ 

rinisideicd tadui as * vphnus out ol The general \ nip**' J* 45 J ] 

could not pi uteri a IKhmhu.t born answering loll} as %0 
that winch hi n id subiuiUi d to auswci. 


Ihr Uist< } of tm Rrju, — If the question now* w\u, 
wiiethu rh< Defendant should answer at all, the ohjac 
iic»n Win hi descivi. gnai c nusidc r U«oij Uur i ♦ j*- tin 
lau. now to at gut* vluibet upon uu i or m,»de h\ this 
hill the Plaititifl i* cnnled to a Ji .. ix« o» nut, for 
there h w (Mli r« m .* \.iu. ! e, th«. C o»u t ha* d ‘tv i mined, 
that tlu tjd' i »iih >>v ?}, Sudani mint *mav.«» , oj, 
whethe* the in icVuMn ia? » y his own /oiuhn *, piu Wk't 
himself lion* uisim; »n *t qu« stiou Ii is not. detn mined, 
thd* tins Dth Ad ant n. * t u-swu d hat he uniat an**woi 
full) is a nectH.>.ij y t e tiuio,. I take it to hu\c been 
determined, that, if t pi i son, who is unl\ a witness 
submits to unsaid, hi mm t answoi full) (a) This case 
is difFeicm iu its principle from those ol a total denial oi 
title; where the Defendant ha> not been compelled to 
gi\e that discover, which was mud) eon sequent ml 
But this Plaintiff comes fur a di&ro^cty of ail facts a.ul 
riicum&tances ld.uive to this transaction, alleging, that, 
if fully disclosed, they will lay the foundation of an ac- 
• 

("&J Fee Tat/’ r v Mlntr , antt % vol x 4i4 if) i.i 116 

( dj » 1 nte t voi iv IU7 

fa J p 42 bee untr, 10I vu m Ftnton \ the opn» , »i*e 

cvp’mons i't Lord Thwlon uiui Lo d Ktuyon upon Hus pomt. J’.om some 
cases, that hue since occuntd, tJ.i gem rat cptesiiou, whether a 
dant can by Answer ilechm to gm. i fuH liiswri, appesrs to be still un- 
settled (2) OuUjpr i font Uimingjtrtdt F'Vildrt v pent, {p 

290.} 


1(1) See Methothit /Spin Vfanfh \ Jay tit*, 1 Johns Chi. Uep. 63,} 
f(2) See 1 Johns, C iu, Hep. 7i \ 


,‘45 • Cases ix 

fcrty clays, if the prorogation extends beyond' eight)" 
v#vv days. The difficulty of restraining ’ll subject from going 
; ; !#»*** to auv paj t of the United Kingdom applies with as much 
*,« j. *> foice to Scotland: but there is authority for that rase, (a) 
• The difficulty* arising from the privilege of Parliament* 

i f 46* 1 Tn 4 > be modified, so as to remove the objection ; as in the 
*» ; 1 . * * instance of an injunction against a in cm hoi* of Parliament* 

accompanied by a direction, that the attachment shall not 
go; and in Ex' pat te llalhp(a) the writ de ventre inapt* 
ibndo issued, hut w is ordered to he kept in the office 
fourteen dav s , to give the ohp <. 1 an opportunity to pre* 
vent the applicitiun oi it by submitting to examination* 
The case ol a person icturuing home is wi.h reference to 
the, nature of the oiiguul debt, as property to be reco^ 
\ercd there (f>) 

Jfa treat !Z7re /,<?*</ C'iam’i 1 1 mk — Upon this wiit the ktw has 
2rSn iroS^to the form , ,;mJ ihi- ( « a»i t has no suuhoiit', to alter 

ScetlvncL * the form In tin Seoul cases (% j the const* action was, 
that the parts was going towards foiugn pmi\, tn the 
language ox the v\ut, it in went out of the jurisdiction ; 
and, the wiit having existed, when Gotland was to all 
intents and puipost* foteigu p«uts, the union did not 
mean to alter for this putposv what had before been i on- 
sideitcl foieign parts, i'he question then is T whether 
‘ th^vv r t S olll £ ^ t>hnd is going to foreign parts; considering 
o Mbrriur P * l ^ e <jrl 8 ,n d object of the wilt itself; which is to prevent 
n om to nr*.- a subp c t jl onig to the King's enemies. Many veiy hard 
sent a subject cases have otcumd of poisons living m the 11**1 Indtca , 
Kmsfseno-" taught be* by the writ ( d ) l contended upon the hard* 
nuef. i ship befoie Loul 1 'hut low , who granted the *vut, as if 
had In tn gi anted . but I do not believe hi would haw 
'*\ ie jp mut begun. 11m Count of Luhcquct grant orders in the 
grant oirlei^ tuu this wilt, applying them only tv) cases to which 
fn natme <4 this * Couit would apply the wtit The difficulty is, that 
the writ of tins slate wut has m\u been applied to such a case; 
JMeertiat , hough tue ot < asioii foi the application must frequently 
SgTuom^ouJy have existed. The wise ol ScoUh members is perhaps 
toca*e*, to / .lttciKicd with lull as much inconvenience, consideiing 
which thu the dificieme oi juns< <ction in that counti v: and that the 
imply the 1 * jumdiction in hclcnd is the same as here. So* as to 
wrU/* members, living in the northern counties, the applic&tiox* 

[ # 47 J ha^ nev rr bev *. made, if duiing the time of ptivdt ge they 
went on into \ Pi land. 

( a ) lhn< "v i , J P ft ill Of > U'lLa.i \ ftotu W ; , 2 Dul 535 Sec 
JJuntn v +}fut*fiv XV no 
(a ) p i'f v iho V C 9C 

• J Jtohnhvt v H • !kte , Anb 177 fsananlv. .7 ifSnron, J The. C. C 

218. H'tdikim v Ihthe^nq'Qiiy nntc H \ ol, v 91, 

{ t ) IifiSsca sc, l P ttm -02 tf Usan v, ffv<nwll t % /fate 53$. Jfim- 
tcv \ Jllicci wv, fjt , J "'b (JJ v, JiiktmeHi 3 J8n> (X C. Stilv 



4; 


Cases is Chasc-vaiy. 

As to the scfoml pait of this Application, there i? no 1£0, », 
nuthoiity fJc granting a setjuebtj ation in the first instance , Ksvsj 
ail’d, if not, the pnictice, which is the law of the* (Jour!, Dm 
cannot he altered. ’* 

It is much better to remedy this case I A< i of Par* 
li&imnt, than by stretching ihese vvrtts to » ,.>« s, to which *' * 
♦hey weie ne\er intended to appl) the Couit a< uog up-' 
bix the pat titular mischief, with a doubt ^hetiui du\ * 

are acting upon a due adimmstialion of the. La\\ Jiy rf** 
late Act of Parliament , {<e > aiuhou/in'j <he Cuoits of f«i< 
iwo tommies i o ass i* t ca* h oih r, vcn r », -uc upon tlm 
doctor as upon a judgment \ou had htuu go to Pa;- 
1ianu.nl upon thi j 

\o cmk* v as m tde 

<.« • si d i it i m i »<; • 


JLOM VX LOM VX £ 4» , 

i i r> 

A PETITION wi. pi canted for maintenance out af p* 1 -"* 
the uiteti st of a hgi<\ to ih* ihihUtU of the r*sl.»toi\ 
daughter, when tlv* youngest should attain the age of 21. of'sln T/io 

Mr. //«„/, /.z suf'/'G * ' '»/ ///r Petition. pr^^hcii 

»iu 

77*6 Lotti f'iu\i i i r or — U pon a Ic'v*' v, vh» n they <*n«ua 
shall attain and to su< h oi Hum i-» sicdl «v CTs <21*, u 
not the ftuvmng, that such as do .mala >!l dl It at it 
:*t that time, 'ind what flight the Com t to giw the 
interest before thai time ? fi all die mid* i ' 1 , and i *J»ii 1, 
not yt t in i ^isttncc, should mnn imto sm , \nd at- 

tarn that agi , that child * k uh ik <»h'di,iu- 

t ere st 'is well a* prontpal Ihnl.n. I nit* hik it to* 
these children, who »an** iu \< r f«c < sm. inuib *1 to it In 
the case of Sir l'ttth*ek /*/»\h thihh n 1 j ^ tus. cl to in- 
crease the nfimnte*n«n< c, or evt u io i op nine it, under an 
order made b} L**id AW/> t. 


The applu auo*n was ten* wed hm Tin' Loid Chattel- 
hr refused it , so< inp, tin ion n a could not he gu\n toi 
maintenance. «n the f <»i clu will. {<*) 


(’<? ) 8g? fir/v ti'i't l 1 % ft'.ii. f//, '-'.v \ t>! v l-M, mill 1 ,', c-. »■«. t'Cid 
m thft notes ( j t*\ Jiiiit , //% \t» l i\ 10 / i'/i * < v c*"'*'!, 

Vqt x. 43 i r i/.r/*./f« n*it» ir *1/t « T , .'t *i jh tin ij 
not decided, the**? CAM- fc > w :*o not apjvoit d bv I '» 1 »’ru t n i u i «'* In 
fork 'JI, S'l M ti p’ ^ i’n d^vJ i* turn »i( 

i tf\ sl parent 


J 
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Mtn f / II 
Jlfuv 1G 
A^iiJ t' »♦ * 
^h«tt ti?o ))- - 
< lend mu t ■* i" * 

VVnih mini 

tii in )' t \i **M 
the mof'i ^ 
in 

vil* »i i! enti- 
tle ti* iii to «lc 
ft ml tn fotma 
/uifKtn <>n 
tfu* gumnd 
he *as ihs-v 
pSupqrcd • 


SPENCER JURY ANT. 

'J HE object of tlu bill u.y-ithe specific peiformance oi 
*u» igiccmtiit by the Dijc mf.ict to sc ll a ill cottage* oi 
vhich the Defendant wa. in pc>>session, to the Plaintiff. 
The Defendant obtained .in oidu to detent! tn Jo'tnd 
Jj'/v/tat* , that putpo.se stating by affidavit, that he* is 
not worth mou dim >/ except the matters in question. 

Mi kuujidl, n t L that the lie*' *ndant should be dis- 
paupeint , citing rho pis^a f 't in Pit /’ 'ten* ul !£e(*i<lu , 
(a) that ii at am tom* it is made 'pp< at to tlu C ouitthat 
a no tv , adnulu a **» /*»/•»!/ /*/#//*. it, is *»f smh ability, 
that he ought no* to bi ,// l*<wp m&, the Eourt will 

tlispaupm him th* * hip , it w.i* -liown the Cmirr 

th it tlu p.mpei ui iv« pot ,f <> % >n of tht hi.d m <{i!< sti*>n 9 
tin* Comt 'iidunf 1 >iiu lo Ia diquupi.cd though the 
Defendant hsul a teubet u T.aw , md might eh i writ 
of pOSMSsi.m 

Mr Hwtyjtn the l)t ft ntfnnt , i» l :« d on the w\\ ok on 
sulnable vaiue <»! th* piuniie-. a 1<»* iotl:ni the De 
iendant paving a 'Milling > uak limn hi j hu-Mii ten rent. 
Sue Ii a ptopeiU t.umot a*!* * { the giound ol tin jnndegc , 
•uhnh is, that, unless flu patty is pit milted to sue or de- 
lend in tin- hum, he cannot prosecute his light This 
case cannu h* consideicd a fraud upon the rule. 


Y'.r* L ut Cjtsm } i i ok — FiXcept the passage, that has 
fu I'm itTcPtrom tin 1***0 tiud RtgnUr* I v.pi find notuirg, 
l ^ I that «»p{dn s to this r ase TM\ opinion )s tathi i with the 
PI until}, the point made I>\ the Defendant fie-ng dtv. rtlv 
in opposition to that A tun. How am J to draw tlu line i 
Ecu tins pinpo?c l imi‘t sav, all under i>/. ate pool, vind 
all al* xi that sum «t*e tuh. ft* tlu Court to go upon the 
ufun 1 oi t!it subject, and the c onsub’raMon oi the cir- 
cumstance s of caeJi individual, in tiiffc rent cases? If not, 
thetc is no medium, upon the terms of the affidavit, be- 
• tween a paupt r and the \ u he ^t duke in the kingdom ; who, 
if tl\e exception oi tlu, estate in question is sufficient, 
xpight apph as a pauper. 


im, 

Jainiti' y 3 $. 


I hi Ch i \o i liop, under the c ircumstancen of 

this case, recomnn nded a compromise, which failed, 
and aftcnvaidb the older was made. • 


raj Pro Mr.UbvJfi n^att, > 20 , 32 J. 
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PEMBERTON ... PEMBERTON 


V' %/ 

Mi JJ 


IN t*ii ^ cause *m issue, <4 ysinnt ref tr, , having lice?* I6*urdu*.ei 
cbutlid at the ({oils a veidnt obtained m lavou/ oi l * ,J Jf d»e 
the will A motion for a new tnal had be\n granted bv a m,> 
The Lord Chawelloi. Tilt, second vcifint als » in inJ! ««if 

labour of the will l r pon anothci application to \'\u noth b u > re 
Lord Chant tf tor for a new tnal the olqiciion was nlin 1 **- * 
that* the Issue having hi ui du< < nd at t|«c RolI->, the m*»- * ,lUr 
non for a new trial umld not he made b< inu 'i In J.«ud 
(Jnv'i et'fri 

3 h tuehurdS' tith* Mi Hnuc/t^ in s uj'f*nt •] t f i< Mo* 
ffO'i , inststetL that at cidiug to the p: it iu the appina- 
turn nn.ibi tie made eidi*» < lore Ins Loid-hip ot f «i th* ' 

Rolls , ob«ti % «m», th it tilt \i.t> dnt c t* d it die Holts f tfl j 

oi course, w thout m\ .ui'/iiuun , and m Ti i///wis r f i*t <* 
ftoih theirfoti « oald not I m >v i»'v n.oi* v t tin. <*ru»isi~ 
stanf* •> th m anv *>tlu x Jud*.'/ 1 h* " • *.hiM*d‘ to Mown* 

trim \ P*tn ,r . (/*) in m ho h, on v ■* ■» having be*n direct- 
ed at du H.iils, d t/wfti/r « / "w# Loid ffnit f uu* gi anted a 
m w tt ud 

Mr tsjeiiht^ n?ni J// Ihnr^jo' th />v?>cy\ opposed the 
motion. 

r \ his question is vvt*\ inspoitunt: whether an issue hat- 
ing Ixen duec it-d at the Rolls, to as* citam a fa* t, an ap- ^ 

pin atom for a new tnal ought tr. bt mad' 4 to the fudge, 
who dma ted the isl»u‘, or to am other* Judge , j.u ji»r * 

xule must be gi anal , without anc distiuc lion be t vCT en an 
issue, dev/*// n y eW non, and tny <>th< v fact Application' 
of thi > sort air so inhcquent, dial the ( omt must k- 
gard the pumiplc alone The* lew instant e*, thu tan hi 
referred to, passed without opposition and without no* 
tice. As to the punuph , a motion lor a in w tnal most 
always, except in the instance ol an issue, l»t made in the 
Couit iu which the actum is biou»>ht. and m tint in- 
stance it is essential, that du |mlgc\ who had doubt, and 
who wished for better inhumation, should have the op- 
portunity of acquiring belt* r inhitin.it um Your Lord- 
ship cannot know whtthci the conscience ol 'I he Mnsto . 
of the Roils is satisfied r lhe mowed obit it is the un- 
constitutional object of avoiding an appeal to \oui Loid- ^ 

ship. Is it to depend upon the paity, whethei theic is to 
be an appeal? To obviate that, vour Lmdship may have 
the assistance of The Master oj the RrJk : hut that i » open 
to the objection* that the case will not he twite discusst d, 

.*nd in the second instance with the advantage of having [ 52 j 


V* ) (a Cliaiicrry, 1T&4 



(-vdEs in Chancery, 


o& 




1805. tli- inipnsdon of the Judge*; by whom it wins fust tie* 
\yyv r’uleil Tht party may appeal. not only froiri an order* 
rmTKroc iofu iine, a new tuaJ, but al**o ftom the original order, di- 
v u cling the issue. That right is puxluded, if your Lord* 
PftjcBrftrox tj j,jp takes cognisance of tlgd , directing a second trial, 
which must be upon the ground, that the original ordu, 
tiuecting an issue, was right Suppose an issiu* directed 
at the Roll*, and an application lor a new trial re hist <1 
by l he Lonl Cham ed'ji , and the cause is set down at 
the Rolls upon the Lqmty lesrrved- The ila*tn M the 
J\oih' ma\ ?.a\, his conscience 1 not satisfied, and tin 
effect must l>« to malt Fh* A/aviei oj ,*/v AWA a fudge ot 
appeal from 'Hu Lord Chunultoi, 

Mi . ttn fa** Aa, ?'i 1\< /'lijy observed, that tlu i « is no doubt 
motion** in c. us< s, du< < ted at tin. Roll >, ma\ Ir* m ide be - 
Iuk 'file f ,oid ChafaUji . and a** to the ebp-cUon, that 
.s,^ the light of appeal ,n uh! h< ehiidg* d, thit is th«' t fleet 
ot the und»ad*li d* tight to -i t [own tlic cause be foils I’hc 
Lord (Jitihu V ; m the hid no tame 


JDurrfbon 
t / r* tn e * 

IKS ti &l <»i 
HU O' 'i* *t 
]rst>* f U-l*l 
hceM tU>r up- 
on du w te. 
tho */•» s me 
" iihj 
hAtt bee; 
nropt rly rt - 
jeetofl law 

t*S3] 


A will 

Bet ttskltt Willi 
out an iwip, 
drtnwvit vet 


The lj*ut C'uw in »*i — 11 \ou in .1 *t upon m.iKino; 
this motion heu, I c.innot uiuso it lm giound ii this. 
It is obvious, that, \\p* re a cans* is !»eaid upon o idem e 
and the JtaW is ol opnuoii lint he ought oel to *oiJecr 
tin. *nii ic net, hut it ought to In collected by a |Uiv, con- 
venience requites, that, if tin Judge, who dim ted the is- 
sue. should remain, the application for a new trial should 
\»e nude to Imn The piinrjplc is, that upon the motion 
for a new Uial the Judge in Kqwtv nm look, not onh at 
the icjwr. * but at tin mord m the suit in hq at> , and 
may eol'cct fiom tho whole what snv ? iissiv hi* con- 
science, and tl upon the whole he 's satisncd that juHie 
has been don« , though he nvo thu*‘ . s*«mc ewdcnic was 
rnprojuh Mjcil d at Law, he is .a hbuU to lehra a 
*ri.il Upon ih »t gioiiinl l 'hii*hd the c of The 
Uhtiti" am* Jf >!• i Ca'in. J \i Paul's v, ahtu^M'O 
Uni is tint in* ii tli. in \ ink ol (luwnuucu^ A** to that 
the led punuph* is, that die Loin t is always the same. 
It nuv happen, that tit x an issue diluted by The Lord 
Lhanuth tlx ‘a.ue p r >on may not have the (Treat Seal, 
vfxn die cause < oiih’„ leek upon thi Kqmty reserved. 
The motion b* hue .mothvi laud VhamCdor will not be 
pfopulv die* s*ul, Uiilo**^ In the disnusiou he is put iu 
possession of ail his piedcussor knew in the cause. In 
mam case i ir is not ol mu* h consequence , for upon the 
i^sji , '/t> /a Hi n \ el wlach must he gi anted, the Court 
seldom docs more than cntei the evident c» as read } wluch 
is scarcely looked at, until the motion for a new trial is 


f a J *$nte t tdI uc, 155 
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* 

made. lijis very incon foment to hear a cause toi tut- 1S03* 
ther directions, ui* upon the I' quit v res mod* not Ik lore 
the tame Judge, who heard tr ciigmalU I^ord Alvanictj Pnubaim 
struggled against that a> much a* pov ’ le. lint the corn- „ Vt 
plann proves, that the ‘-tru iconise «i the Court, if ui- ^ v 

bitted upon, ga\ o o\ cashm Un thu complaint bc ^ l™™?' 

Therefore striulv I do no appudiend I can lrfuse to i<. 4 further d * 
entertain this motion. In the parnuil u » as< too I h,i\e iert»o,»»* or 
unfortunately made one oulcr , cctiamfv not appri d 'W' 1 * 11 
that The Mii'ttn of the Roils had duelled the issue. N ‘t- , * 
withstanding that uimmstaiui, if thoie was am pajiuu* ( V l.w« d 
lar discussion, I should lecoinmend, that »l shoo! l hi t*n ff °"> f>r 

ried haik to the * Rolls , but upon Amdv gi anting the j 
h.sue j Jti'iMtctf \'il 7ton^ ilieri is no convuuem i„ m dial. 4i , » r j 

lot • i 1 rnn 
st’Uii t , \,h«ne 
. it* a* howfti 

f'UlRMftJIy. 

*rhe motion was nr f i.nimgl) hi ard {•> llo Loid ( h*m- ,{<# 34 . } 
tslbf , and a new t*x,»l wv<- gi wtrd. 


IL\NNY\ a M‘KNT1HK. .My\6% 

T T PON a motion that a writ of A/' t w/»/ ; v/"/ shmiM foAMrJu* 
issue, the a*hd<i\it st tied the ino invn of tin* Dcfciid.mi 
to qm* tin kingdom upon inlo/nn*tioo and heh* f »*»dy. t| [ r t tt> , n f ur- 
The debt was tin. balance of a pat tneislitp an }u*u. m inland 

t>' lit l of K-l l»i- 

1 ,t<? Cm Hr*n on — l dntdu, w hetln 1 info, m,v 
tion and lulu l of the niienuon n quit the kmg'Mm r>r omim 
smffii n nt , without some one ->w* .u mg, L - h »s In aid ih» stw*»% »nnk- 

Defendant dr rlure th u ou» ntu n J In .iflid a it 1 imv el 15 s <T 

* 111 J , y, , . , I ‘ »ll\,18MUf* 

mg heliet upon uifoi mutton, ine t imu Simula kin *' 1 *ie ,\> v ity n»i!h 
patltcultus oi that mioimati- n 'I he pusmi, givin; the U"$ reJ5i<soit«» 
information, can state the ground of it In tin cas of I » , ai l nu njri* 
waste it n not s ilheient to mvui, vou ate m Ji 1 ))} in " uoi^/i * 

formed, the Jh koiduiit intends to tom.im waste' You , lt . P t 

must cipher pto^e, he had laid the a\-‘ to the toot, or 

some person n*.!*'! sw’iai, he ihiealemd to do it This i > vt * "*]?' } x x \ 

, r , \ 1 * nut ^illi ie»t 

the more necessaiv m this iase, a-* it i> only on the to ^ <liPt o ln- 

ground, that this is a case of accou.il, that the Plaintiff is toumtion *>f 
entitled to the wul Suppose the simple < a-ve of one debt the n^nnon, 
of $00 1 at the close of <1 ptrtnei ship, consisting of thioe either 

persons, duetto the pai tnci ship, and lecened by one to An 1 0t , 
threau In account the v nt of.\V< teat te*H 9 giautc tl , thou^ii had nnvtht is* hud at Law. 


Jf I) See the note to lie Cat #vc c v. Jte i'aku it <• itf, vol, \v 57T { 



C * \8E8 IN OllANCKRY. 


a* 


1803, 

Hawn ay 
v 

WKbTiiu 

r'* 5 j i 


* w 

paitncr ; anothei might * hold him to hail for }{00/,.« hut If 
belie* vt m account, though hail might he had -ii Law, this 
(Joui t does grant the wilt The doubt in this case it, upon 
fht .u7ul.i\it. 


Mr. ’ Thomson , in 'Uppnt the said, tht writ 

had been granted upon smh an affidavit, and u lined to 
JRussdl v. Ashy . (a; m wlmh • Lord HosAnn said, {M 
that as to tin putpobe of going djn>ad it » k *n be sworn 
to only upon htlieL not nosinveK , as • i-, only ‘\vo inng 
to intention * 

Jh / uu (uMtcus ( w i<f,} reminded Tin Lord Ch>**i* 
idiot , that hL Lordship had taken thisohjei turn m hULcb 

, a*. ! Mm t (i ) 


The Court 
of Km^S 
flench will 
not hear 
thiojr 

the affidavit to 
holtl to bail. 
The Uonitof 
< 'omnmii 
Picas liea* 
affidav ttb m 
eTpkmauotu 
[*56 ] 
May 20. 


11 it Lord ( h vm-i ; mm - J'lus Couut fomiciU gianted 
this wnt wuv t< mb rh * »nui «i mutt ttiuu I Inst tuim 
into ir than «nue It is a mnq dr« .ulbil weapon , h\ whnh 
a malicious man in *} i xp*w mioth* i, who ha » no uu* n~ 
tion of doing wiong. to gi« n \«\ilnui. J hi case ot 
MussM's. •Ubn(ti)w ,’«* ui\ si*uu^ • n ii tt< ul u1\ with rc- 
ieiente to hail, I do not know , that th'^ Court i ■* to go the 
length ol granting tins writ nuul> beemsi a judge at 
chambeis would ender bail . ns to which then is this dis- 
tinction beUv* en the Courts of (/aw The Court ol Kang’s 
Bench will not heai an> thing against the aiiiiluMt . ( * ) 
even it the affidavit is lo u debt ot 500,000/ , who b it is 
impo 1 uwfMo suppose emdu be due between the peitics. 
'J he Com t * ot ( oiumon Pic «is, on the < onti u) , tnai alii- 
davits mi » xplanat ion , and set them *• i\c s light* it they 
ate wiong. ( n) 


\ supplemciitai * flidavit was piodiuedb^ the Pliwtiflf, 
stating, that the Defendant i«anofh(ci in thi <-eivicc of 
the Last Irnhu Company, and that the dipomut is in- 
foirwed, that then 4 is a geneial onlu lor all then military 
oftn ns to join* 4 # 


7/'# I jttl Ch \\( l t i oil. — The delect ol this affidavit 
is, that it 1 *m\C' iht la« t ol the* order to join upon infor- 
mation. It may be true, that the* deponent has received 


r a } , Kt. , \ ol v 9C, ( h ) fhtr, vnl a W. 

f cj hi' r, \oi mm tir { flj .4 t ite,'sal \, K Jto 

( \‘J hantnliv fftiuh'l'n 1 }i ih *>J5 

i , f u J p In thi- Guiiit of t'omnwn Vitas alluWm arc admitted on 
^ t>r#Tu See 1 liar r v*. c>6, ? Barnes, 81* 84, Z Stack 850 
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iAH h infonintion , and yet* such ouku may notjhave been i'uy,. 
made ; an 4 *f thti«* is such an ouhr, theie may be e\« tAv 

cebtijns, li 4 ^»NHY 


-v 


M'LotiJfO 1 


do. Romilh) now appealed ♦ > oppose the motion , bat- 
ing, that the Defend int hud just ieiurne.1 hum hnlm , 
-uni had no intention of quitting tlu kingdom f 
No ordet was made, (?•) 


o ) Sei *ol \ ixi Tor, i'i +bt'\,ih \ Hu 


{/ r 


, ml * ('• 


MOHK'K :• HU, KISUOr Oh •DURHAM f 47 } 

My 

VR HE l L .no' * d U|,**n bidding , a At i tin confirm a- ^7**^ * * 
t ton of tin i epoi t lb* onk uasn alleged for not ap- opontVlftiTi. 0 
plying 1 oou. i ikis, *L,»t the parts i inlet stood another 
p% tsoit h id given a mMh j o( motion to* the same purpose , of the report , 
that, wh» n that w d'M*iu ud 10 h* « mistake, tb* applo 
cation was mad* , niimcdiat* h aftei tlie confu mation oi\\l i/wX/lTn*’ 
the lepoit, and thrrefote n*» mjutv oi rnconvenmnoi? negligence in 
could aris< . oiU'thwptT* * 

Mt ( trike* fj* the f'm has a , opposed du motion , m- 
sistmg, upon the an thorn \ oJ A* att \ . %V ^ tlyst a vTinch'it 7 ottM 

bidding shall nstlu opemd aftei ronfuination oi th* j u- 1 oag<utwt 
port; and uh»ci\iius that Waf^oti \ Hnxh (/») \vu s di bu- “ c '* m ' (5 ** ial 
mined upon un p'lrvicnlat i in unis Limes , and m Ouxnt shoiiuj^wkf^ 

\ 6V;iwr ft' iraud was imputed. 4 b anU^e , «,t* 

nuh >s snmft 

77 lf / OfJi.HMSl i I I OK eKplO-'-ed SU( 

of the decision m Hat .o;/ v R.»*A oi 

never would have made those ordois , and th. unit vase the < lumen; 
in whic li the biddings can be openc «i afioi cnnfumation of et die pur- 
the report, is, wheie there is some hand m niiseoudiKt ^l^diwih 0 ' 
in the put chaser, or haudulent negligence in anoibei per- tne 
sou, as the agent, oi which it r against conscience that *>1 the* 'tin* 
the imrehaocz sTlouM takt advantage ,>T w,, '£ . tuls ' 

nr confidi lire, 
x i h/s eondnci 

* - m ubt lining 

the report ' 

The Lord Cu \*jclu or — j\T) opinion is, that alar a Tunr : t 
purchaser has ilonfirmed lus tepoit, unless some particu- 

(aj S Br». C C 475 , (b) Utr % \o! ii >1 

fcj Cited in // at mu y. JSinh, a/itr t \ol u 61 


>*» 

long d^appcobainm ) nTl, c*jJ&r 

i 1 a i poimple 

ob'« i 1 mg. that hea^Uiot 
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1 805 * lur pi me yh' ai u»e& oat of * his cAaractei , as rmufcr ted with 

WwJ the ow ik i ship of the estate, or some trust or confidence, 
terinicii or his own conduct m obtaining his report, the biddntg 

, ought not to be opeued lit this particulai case I lament 

Dm!?? ° f hut there is much less mist hief in abiding by the rule, 
f #*5$* ( than in pel nntriug niysell to dcpmt irom it upon what mo 
J < idled "special c in umstam os, not connected with this view 
ot the case.. 


No oidt v w as made. 


May 14. Sik 


kw.ki. r. a vur ;i. 


Executor f THE Plumnil p»< .sod toi n*tuc »c at th* rile ol M pn 
chargedfor cint» again »t the •• »»1 an < n.<otui, rh ceased, cm 

nioi»c>”aiKUMt account of withholding iiv-iu \ tn Ins hand., !i;unj? in 
putting in lus 1 7*7 gone to tin fr t Indus whJmhh putting ju his osa* 
esauanatiofs* mimumn, being then in coiuc.upt lie dud ix. JKs> 

buUiot bTond * ‘'* f ' ^ fjn ' l' tU( l Ul ' (Vla ^ lhu f ,Jot t/i* Phi *i tr hour 

the^wew? P'" cr/lt - has not been tne rite of mteieu for the last 
rate <»i Uie t\sent\ >fv»i (u) In Pot //tv c and 't'n'vrs x. 

court, vi/ * TorvuditnJ «j uiUiest at the lair of 'd. pt r (f///. was 
«■ , g!V ■' n I he ciiiU »o u akr lh*' most ot the lund- though 
ftfrci?'* avx not i\pie‘s* V ‘, *s that case, w* t du cl. No blame 
cn. c.»s bi - was t i l im, nteci to the Dthndam, *> in this instance, 
yond mere n» - *] In , j , not th# i tt »o ot oik f J usree lending th*' wont*) * to 
mciV^v?as a otl ' i » hut a t. -rtei, with comphti power cnei the 
that he fund ^ *.! il>:» it h oi hast ioi \eial \ ears , wifh- 

pi \ul the hoi hug u bom a dm application, whuh might lia\c 

C ) 1 * ?,wu ’ V" ' cut r Eh* withheld must be <on«i- 

f # 59 1 dcud a «used 9 units* tin « onti ai y is proved . the pi oof 
*■ J being thrown upon tin* tiustee, that he had secured it in 
such a ua) as to pi ice it out of his power There is no 
di auction toi this pm pose lx*tw<cn a trustee under a 
wi'J, an i in Assignee m lianktuptcv, as in Tteves v. 
To rriA/unrf , ( i 1 the prim iplc running through every rela~ 
tion of confident » Mils ix«cuto» does not state, as in 
that ca^e, Urn he ahvavs had at his Banker’s a sum suffix 


fa) Sec r/ 2 "*, *c 51! V*x v r/uiwbcrhvn, ante, sol, xv 6M, 

(b J 2 Jim C C HD f ) i Vm C\ l\ ?34. 

fa ) p 5iJ. I Hn C C *34 

V 1(1) Wted l Johns C'ha. Itep. 510 Sec {(J; See the note tu Piety v. Stace, astir } 
t rha Hep f^6J roi iv p. 620.} 



* i '\ srs in CnwcBr, 

ucut to ailswei the fund * In /WA v. Ftanihm the mo- 
ney was ainavs .a the BankeTs i* idv, ur the executor 
was dunked with interest, tlu ui< umstance, that the 
money is ready, being no leason ioi n making it pro- 
ductive. It the rule is laid down, that, wh Mover mav 
K* fht consequences, though thi^ii au* inortgiris and 
bonds, bcaung mien st at tin i it'; of »»/ /)o <*'»! \\hnh 
must he disthuiged out of tin pej-onul e >tatc\ unit y, gu,,s 
t onduct is h\t d upon the ixnutoi, he shall an»\\*i oi.k 
1 p a it til if will opet an as a pi t mi uni fo» lue.uh olt.ua 
Inquuv now wdl h.»' t no i ftei i fh< iiom whom 

tin dr iow'i’ could he shinned, mg chad 

Mi* » , J',t th v Dcjtn* >uit, \va> stopped by th«' 

Court 

d/i/stt; r/ '*i A* /A - f lia\t hnk'J into ad the 
L J't S upon tl«r» -.uhp V I Tin* l * suit * tli H a*i e\* i tit t I 3 s 
not i li.ii )" d v\ *th mkit »; e\c« pt upon <>*• n! tu o Mounds * 
r ithu , tii it h* .m , made ps\ r v t tin mum \ In.nsiJI, or, £ 60 j 
that h* ha* n< git(t*d io In u «>e» bn tin bus 'u of the 
i st itc Unit n ala.it s iv gh ' m li th« executor Kvcufor 
makes use ut tin n»omv, m mg'n h» ]u\ the interest hf n» ikenpHc oi 
made Jt, ought noi to chu i\l an v advantage linnself^*', 
liotn tin trust pi ojv i tv Du the «»thu hand, an exeuitoi ,? m tAruti lie 
•nuv be, and is hcqueiuk, chai pd with inteiesr without *»«<lr aihe 
any pioht to him.'clJ If hi* dut\ w r> to lav out, and pio- rQt to , 
cure profit to, the estate, and he has mghi ted to do so M ^ |t ^„ 
n is H.isouahlc that he should indemnify tin estate *h» ius»t pio-* 
again a the edict t of that negligence Complete unit mm tv p<Mt> 
is* not obtained, unit >»s that mlcte-t i, paid win h* might 
have lueu mack. Hut that is not the pi inn pie upon 
which the Couii pioiu Js A p»h has been laid down as 
to intucst, fium whuh tlu Comt dues not depan without 
special tea son s . not tor the gcneial n a *un, that more 
might have keen made*, than might .molding to tin rule 
have htu) mack , lor that *■ vists in ever) j)i» c sihh » .» se 
If it is iiue, that a ditei tiuii, that an i*ah lUm shall j»jv 
interest al k per ttnf onh, wouhl hold out i puiiuum to 
executors to keep rnoiun in their hands, all tin- ck« lsiom 
diiecting intciest at -1 yt» t ini onl\ toi keeping the ino- 
nev, ar^: wu»n^. Ytt a great uia|orit\ ul the cases aic 
of - that description ; and even vvlurc the Court holds it 
altogcdn r unjustifiable ; as in f'u.\ms \ liuifntoi\{ a) and 
Browne v. SovthhousrS k) befou Cord in both 

which cases the executor was not onl) held culpable tor 
not laying out the money, but hi was supposi d n* have 
derived advantage himself He had mixed the bind with 
his own money at his Banker's , but the Leneht derived by 


m 


IKOJ. 

t-rvsj 

l?t»* Ul 


Uliir 
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18CXST. him dul not appear : yet Ik was charged onlv with 4 pe* 
ft /ft, Jf should have doubted a little upon those cases ; 
Iftarki- ivlu re he lodged the *mom*v at his own Banket's, in hi? 
' v. i.wn name. I rather agice with Lord hmgtihw ough t that* 
1 a trader lodges money at ns Hunker's hi has in effect a 
* J bt neht irom that A he must genet aPy kit p a balance 
ke^n'ir™- nt his Banker's, it answi is the pm post ol his credit, as 
iiey*it lus itaa-if it was ins own nioiie) ; anil £ should hold that to he 


Xu's, L<»nsi. employment in hi- Hade (uj 

r t* 1 *' Hut, li then i> liotlmis; ot employ men l, imi melt ne- 
JesluJje m glecru>pa\, it in impossible to cl ugc him with moir 
than 4 pa imt in In ia * \ . /wwa/us* 1 * b > Lord LjUgh* 
hu'jdgh umsidria it tsrahli r hcd, that the propet ty was 
used in lus trade , and the moment that is established xl 


is taken for gi anted, th:>t die u idi prodm cs * pet tettl 
at least, and it is hir him to show* he made less Oi 


comst that ni(|Uir\ was i v fused m th* k Dehndani, it 
is ha<cli\ pjobahle rli.it am iiade would not produce mine 
In thn rase then n nodung show* the kind was t m- 
ploycd by the esttuUn m anv tiade oi was i mplo\ ed at 
till. There is cad) tut m gam e lai u that u \va> not l>i ought 
m, as it ought t«> hate hi en Upon that naked < a-c thtie 
u no ground to ihaige him with more interest than the 
general rate of the Couit But »t is laid down in 7/-Vt\s \- 
Fotvn^hetul^tr) that them must be something spec rd, in 
ordti to chaige him with more. (J) Here is nothing *pc- 
t lal: nothing but mere negligence. 


lh# interest theieloie was * onhxicd to 4 (ur 

[ 62 ] The Afiustct uf the Ralh , upon an application for costs, 
Xfvtcn v. Benmt , a) King cited, said, the executor must 
he i barged with costs ( b ) 

F a i Er hail* Ifilitth it, a vol. j fi° 

ft* » i hn r r si ( r ) i it ■* r t\ *8* 

i tl) Sic P,ity\ Stilt t, «./»//, vol i\ '>*0. I'otei A- v. RcddtvgOm, ant,*, 
io) \ J w 4, and tl«« icfto <ts 
\ a ) p h2 1 Hm C ( C>o\) 

(h) Sin \ I/rm, tnitr, \n\ i JOJ /Sr/v \. Star ^ ant ■*, Vol tv ICT 
, f 'ot'tL\ Redon aiu «?, *ot v ? (i 4 v 
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wv 
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TWK answer filed in this can »c, puip* , r< d to be an an- Answer, 
'Wei to the bill of FJwud iwifjithsx the P .untifTs name 
being luhmnd fcuf/iths A mowon was made b\ the loiM /ed aJ* 
IMamuif lor a sccpu stratum foj want of an answer, upon no uinv^r 
tht certificate of thi Six: Clerk, that the answei appealed IMeiuiiutf 
by Ills hook to be d*if\ filed Imt stating .penalty tin ui- p ^ 

mint lance as to the mistake ot die t’l mnid's name. The ,^1 proper 
object of the motion was to bind tin D« fondant bv the .u»‘vn ■ \ eing 
lepusi ntalion in th it a» s \v« i llu O*. fondant on the other ft«v 

fund, wishing to take achantao* of lilt mistake, to toi- ioi!rTa7n<dF 
reit «» fact, whiili he lcprt suirt d to lx by mistake lnim-itu i»!< by the 
icitlv stated . if »r hioh purpose hi hid Mvuin, and ten- ‘^ st of 
dcicj, anotln i answei A lU F* 

Mr f\\ tuprll^w lUpjtu'l nf t'it Mitff.ii 9 M ) . //",//•» m,/v/ njg * 
.7/e Uiltiulant. * »mer. 


The F mi il'i \ m i mop — 'Hus is i sniy td it case The 
answei now p> t «u !>v nu-.t.ik*- ot oth* i wise, refers to a 
tan e )>\ a ode, which hi longs to no cause. The conse- 
quence i-, it is no juiwu * and no a. * usation can be ft am- 
id upon u l hr Defendant, < omening thcie i a some 
mistake m that, which he has put in as an answer, insists,* 
that he ha* a light, if, a* tlu PUintifl sa* an answer has [ 63 ] 
not been put m, to put m such an answer as he ought* l * 

cannot compel him u# .wea 1 ' that which is im ipable of 
being Ueatvd as a ground of accusation, not King an 
answei to am bill, appeuing on the hie of the Cuuit. 

The Plaiutifl must either sav, it is an answei, and keep 
it; 01 , that it is not an auswer . and then i cannot compel 
the Defendant to swear it There aic m«tn> ju dunces of, Aw*«r 
permitting amwer* to be taken oil tlm hie, and icsworn, tjkt«ofl?tlw 
where there was a mere mistake m the naim ; but, when; 
the Defendant himself has distowtcd, tluit tin re is con-tUcic ms 
tamed m it what is false mnoicnth , an oiding to h»s to- mcie roiatftk* 
presentation, disputed how ev< i by tlic Piaiutdl, the Couit °* die juh#c 
cannot put the Defendant in a woise situation than that 
in which they find him , ordering him to do an act, that 
will expose him to an indictment foi perpu) It is not 
hecessaiy for die Defendant to apply to have it taken off 
the file , for it is not an answer. It the Si\ Clerk certifies 
to me, that there is an answer, 1 cannot giant a 'icques- 
tration. The effect of the certificate js, that there is no 
answer: but that must be ratified to me in the ordinary 
language. Apply to the Six Cleik again 
Mr* Romillih { umicut* cw up,) referred to a case of an an- 
swer put in by a wrong title, and a motion to have it ta- 
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1805. krn otf the tiJe, jnd for an aUa*hmcnt; as, thckgh no an 

wvx/ swer, it would prevent putting in an aiuwei. 

Qmumwh 

V 

Wood 

Mu**}' Mi. Thomson, Joi the Defendant, moved, that the fu*M 
answer should be taklu off the file: thV Six: Cleik, it) 
consequence of what had passed, having filed the second 
amutr * 

Jl> JRditpelL fu the / J/ * v objected to ibe motion, 
on the gimunL ih.it ilu Lomt * vdd not sav, t hi ^ w.i> not 
fit* an miswoi to .1 hill hy so nit pet sm d that npim , and 
having once become a te/oul of the Lon l, it unis* »•■ 
main. 

/7 ( 1 out Lit * m , 1 , 01* s ltd, h* would make th«‘ otdet , 
not railing it un an *w» i , wlii'h it * ouid net he fine tdci« 
,ed , but gi\m> H sonn *>» lie 1 dtv*ipti>n, is • pape«- 
willing, pth potting to be an aus\*. 1. 


Rolt. SKIPUII H SIIJU1.K\ 

June I 

Decree foi ftY a ttfement, executed in Or> ewbci , 171«<), upon the 
uiJdwfaTlecl’r Hiamage 7 i the ifonodiahl' 1 6 coigt Sh >rh ;/ and Mtaij 
of appoint Stitif, oncdouith prut oi a moutv of e-,tat< a in Inland 
ihent, though was ‘Incite cl to the »i«*e of trustees, their cwutois, . 
tJlw for the Join ot tb' r *0 \eais, »ip«m tiust, in 1 .m 1 Gevigt 
peared^not^ Shirk 7 diould have a sou and otbci /hllditn bv M*v 14 
executed up Stmt, and should bv deed, r\uim I 1*1 bit, lifetime m 
on recital of . the presence of two 01 moi< rudibh witness's, or 1>\ 
{laments m a his will, e\« tuUd .11 the pu sc ik< of tin * e o edible wif- 
subsisting < f- nesses, dm c t and appoint any sum m suais of monej , 
Actual deed, o«^t f steeling m the whole the sum of bOoO/ to be jaised 
Scnthr^ 11, 0111 °* l ^ 1 pic hums, md pud to ami amongst siieh 

books of a do- voungc 1 ihildmi bv wav ol addition tc* then poitions, 
erased Soh- then and in su^h case the trustees, 01 the survivor, &x. 

diould iai*e and paj sutii sum 01 sums attending to the 
appointment, isc 

* '(’ojgi Sk.i'n, died upon the* 3*2d uf Oitobr, t 178 7 , 
leaving his u»dow surviving and four childien; Geotgr 
Shi* h if, Li'ttfn Yna k //, Mima hkipivith, and Mar?/ Leigh 
Geo life S/utley, ihe 3 on, died in 1 TV.J , Marxj Shu ley, die 
Widow, in August, 18<X) 

The bill was filed by Selina Shpw*th, widow, and *ffohn 
Leigh and Maty, his wife*, suggesting, that an appoint- 
ment had been made by indenture, dated the 5th of y«/y ? 


citor of 
charges for 
die prepara- 
tion anrt c \e- 
cution oi it 
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1780, duly executed by thi*r lather according to the set- ISO 5. 

iU iTU’ut, m »he tolhAvmg proportion* . \ \/, 2.>00/. to cacti v**vn*j 

oi Ahe Plaintiffs, Selina SLipivtth and Mu it Lac^h , ami Snapnv,™ 
Ifflf*/ to Ins \oungei »on, the Defendant f , , hm Shuh'tf . v 

and pi mug, that the Plaintiff* i au> he mthiicfl entitled J!|Kin,LY 

to.ihc two sewial sums of , wd tha, tli« v ma\ he 

KUm d ami paid , •insisting, tha # it 'the ougiuai in \< ntnre 
has he u lost oi mislaid, or cannot now. lr piodu. « ii, \ et 
untlci tlv tip uni stances the PLiiuiifD me entitled to haw 
the mom v raised * 

Tlit lull thingcd, that hy indenluus of settlement, 
datt xl tiie 8 th and 9th oi /y>w/, l7H>.io\\hrt h Shuh u 

the I ithei , was a pun til* said hmilh put oJ i moonv- 
ol tin sa'd e-*tat« s w* s >< ttl< d, mbp i t t«> the s.nd t( no ol 
P ' )' 1 u.us, ,»mi t'u ttoMs tin m of jmoM" oth* i linma 
tinni, to the est ol fx,.'/ S'o/Ay, lot on, and / vtlyn 
S r tnlti? md tut ir is me re^ * ♦ *tv t h , tli it iln d* * d ol ap- 
point nu ul, o 1 omr coproi di lit tlu icnf #1 » m ♦]» « > i t #d\ 
ol tl\i l)t lend pit 'fink h that U was j r» pat* d h\ 

r Pt ,wn\ Gr , r ./»< /„ oru id »h p.ufn* lithe >t 111 * miu of 
tli 4 HI* ot Jfr'l l7^» and iii u m«i« an. * *\ eial t nines 
and (haig*^ in hi * la oks, and -mm oi diem m hi own 
hand-wi'tnii;, ha diawmi the sud imUnlm, oi appoint- 
nnnt, and *at« .nine, tin t \t union iK \ coi, and otherwise 
l elating tin u to , that tin. r ud mdeiuuu oi lppOirlnumt 
wasactualk ieeir d is a aih^istmg mil c flee dial died m 
the settlement ol .//«*/, 17H5, dial »n tin scttleun i*t, «*ij the 
inamagi ot the Plaintiff, S \lnut Skipiutth, dut» d tin nth 
ot hrptemhti ^ 178s., to which (nonet $ huLii^ thr f,ulu r, 
iv a i a psun, is tontnima tlu following uiital. ;* Aiut 
4i whereas tlu sa«d Sthnr Shu Inf is, muki imlhvvutut* 
fcv oi A ( ei t un iiiJcniuic, bearing dau the >th day oi Y uh{ H bO 
4fc 1780, and made, m expiesstd to he nrith lutwccn the 
^ said (*tot biiv h y ol the om part, and llutnphrr t1 S* t ’ f 
u K*>q ol tin' otlu » pait, entitled du r the s t v i il fic- 
41 coast s of the said Or , %•’ S/m •/ 7 and Mott his wife *o 
4h hio v and ie* tiu. tlu sum ol is and lot !«*. 1 jun 

and share oi uui m a sum oi bOUO/ whn h h v tlic m t- 
44 tlcmcnt, made previous to the nntm.igi of the vud 
L * Gt’Cjtqe Snvleif and Mauf his wife, is piovided h*i the 
44fc portions or fortunes oi the voungcr sous and daughtlrs 
u of the said (jl fn>c Sfm bit hy the said Muij his wile, 

64 and chained upon the oisgmal part or shaic oi the said 
u Georg < Slntbif of and in the said hereditaments and 
44 premises in tlu said kingdom ot luhmi *' 

The answer of the DeleiuUnt Evelyn Shit in/ admitted, 
that, a deed, pyrpoiung to be such an appointment, as 
stated in the bill, was prepared and engrossed on paper, 
ready for execution, although nevei executed , and which 
engrossed deed is in the Defendant’s custodv , and that 
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1805. the s.rd indenture of npponjfoment is mentioned oi r<* 
Ww/ c ltc-il .1 a subsisting or effectual deed in the settlement 
Skip*4ti* oi Ayi * 4 1T85 , and also admitted the reutaf m the <*et* 
v ilciMent upon the marriage of the PlaintiiF Selma Skip- 

Ri»kl£t ,#s staled in the bill, and that Gtorge Shuleif, the 

iuthii, was a pint}' to that settlement 

r rhe Plaintiffs piodiucd evidence of du following en- 
tiies and ctmges m Mi Goustmfs hook , the four last 
nuicles in his hand-mitiug, t h.ugtd to Gtoigr Shu ley 

' S. l/ 

“Attended \<m 1 -.1 //////, arising on the 
“power of « bai ging and ippoiniis*; (>(XX)/ 
u on voui oil lie in the Insh estate tJ ! 

“ l)i »ft d* < d oi appointment, J skins - l A f* 

[ t\7 | ** p\m CJops - - - O 1 > o 

14 Attending \ou s«*1 tin g il O (> 

' ‘ v b ifgi os->n«,» , 1 10 0 

“ Paid loi p ipei and duty O i 

“ Attended t xu I'lnm - • (i XA ? 

u It being thought adv i able to hue the ip 
w pomtim nt of tin* shau lem-tcicd m fn- 
14 )anef % engrossing nnothi \ pait thueoi, 

“ patchment and dut\ - - o 0 h 

. “Attending Jf* S (vrr'it'rji *uth the deeds 
“ m oider to tin n hung (dined in, and ic~ 

“gisUrtd in. It * *(Vi / - * 0 b 8 

" Paid Mi S'vutintins hill ot fees and dis- 
“ bnr v t nents for registering the sanu- in 
“ Inland" - - - i? \7 b 

Phv same witness proM d a papu-wiituig in his po>- 
sesaioiK pm porting oi appearing to be :ui engros »ment,or 
a copy, u( the sue! indent me oi appointment , but which 
paper has ne\et been executed by any ot the panics 
tin run named, and which tame mu» the deponent’s 
possession upon the decease of (host it if , who was em- 
ployed upon both the settb ments of 1 7« A >, and was with 
• the depomnt a r ubsi nlmig witness to that upon the mar- 
nage of the Plaintiil Selma Skipwith, and a paity to the 
ioinu r one 

Mr Rowlhf, -ml Mi. lhomwn,foi tin Plaintiff's* 

Th e Mis in r,j the Rolls, under the*»e circumstances, 
<Kueed the money to he taised, accoiding to the prayet 
oi the bill 
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H 

.AFTER the demurrer in this < ause wj oven ulccl, (a) Ah« a «le. 
the Detemlant put m a demun c *. and answtr. the dc- l !J 1 ^ 
uiurrcr going to so much of the hill as m>u«> a disco- ovumWI, the 
\ cry of the l)oiend.infs title A motion was math by iKfrndvit 
the TkiintifJ, that the demurrer and answer *«huuid hV roij put tna 
take n off the hie. ^ 

dZ\ Uoilist and M* ('tt'ifg, }n t/i* j RtamUff, in sup- tt 
poit «d the motion, insisted that a he I a demuriei to tht Cu.* otrhe 
whole bill (hcuulul ihc, Defendant « innot put in 4 dc-* iMl 
inuiiei to pair, answtiing the kh: comp llinuvjt v 
IPatdt »,( h) Ft tt/ ind \ y .A /«»$/*, it' and lh<d,cn ' //??- 

uhuhthf Del. a»< mt h iMiig obtar<< d an onh t ^ 
lot turn, and a Oom.oi^aoii to uk. «i ,'La < j ,msun, 

7 V Jh<\tt > ' / f/<r A* //■ , when mfoiniccj, that .1 duniuKi 
had faeri coeiruh d, com h trgi d that part <d ilu o).K», 
th it g*«\( unit to pit ad 

d/> ftjnuUt) and Mi Own. r t >hr /> U :n The 

priutwe, as staler) h\ die f'l ontdl, Juts not appear any 
whneevipt in a p^agr of the i'nu'ix 0/ RejfStn ( e ) 
udeuing to Daun jf* v It at tn . Leu I Riutsdah' ^-tat - 
mg di<*;ui<tK, thu< aftti .1 domwti mcirulc**, 1 new 
defence may be made hi a thmuner less extended 
Oiianilv then could not he another d* mun 2 to the f 6{> ] 
whole bill, exu pt 5/f A/if/v. th* Couit not permuting the 
Defendant to t«»kv, tune fox that purpose Lord RMt^dnle 
must hivt be»n aw.ue oi tht ease ot Hudson v. llu'ion. 

Upon piuii ipl*', if it was \ei\ questionable, vht ther equi- 
table relief could be adnmu^teied, and upon that ground 
ademuriei was oven uled, and the inti nogatorv was cal- 
culated to diaw hom the J)< fondant an admission of ,1 
charge of felom, ought the Defendant to he p unhide d 
from refusing to answer that, on the gitmiul, that tht dt - 
murrer for want of equity vviu ic fused ? 'Hit iuh , that 
there shall not he two dilafories, means, tint the Da kndam 
shall not twice refuse to unsuu the whole bdi I his is 
a much shoitrr mode of obtaining th. opinion of the 
Court, than by* exceptions. Lord l&'dndalt also states 
distinctly, though without lelcmng to authority, that 
after & plea otenuied the Dcteudantmav pit id again (a} 

In Freeland v. Johnson thr second plea was 1 o-c\tms)\c 
with the hist: both to the whole bill. In substance th 


indr 
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Pcmuirer 
canwof, a*. a 
plea may, be 
£oo«lm part, 
and bad mi 
part 
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r.deas* ^ stated account, 8c< was a plea to the whole bill • 
lea the anstvci was in suppoit of the plea: nicfety ui affii- 
main i of it, and :i part of the plea In genet al demunn - 
jm ticated as diLitoi ics , phas not: but, though a dt« 
inanei ior want r>t partus is pioperlv so considered, 3 
demurer, going to ihr pomt, whetlm iheie is to be re* 
lui in this Comt, has not that ihatjrtci H a domuirci 
would r It *iil\ lit to oik aUegition, is tin iule sostnet, 
that the i)et« nd tot cannot take the opinion of thi (.ouif 
upon the whole menu without waiting that objection : 
"I In ic is no was ofhaviiig pJdg.m nt upon that point, ex* 
cej*t l*\ a second demon i r 

Pt*> ! ztJ C u wri t i on. — Do v.m go to ihr. e\n nt, th,*t 
if the bill tsks a 1 iindied cpi» j lum-, tin D dendmil mav 
df nil r, hr l, to the wijoJi , tin n in uuict\ -*uus , ihcr to 
nim t\ ighi , M«id a* »*n 

I'ji [it iJntot it." -- 1 lit mb »s omits d t > two di p>ui 
rm ami tin Cmmi went,! «i. t pit dm oh* lb i> net >rl fo 
go upon v' u li tit mi la * the 1 iitut »o ih u » mini-. hi il\* « 
it was the M.i't * i the lotun » 


77.f*L;*/C)iiM i i loi --db* *jii« sti<»n i", w bethel th 
rule is not, that you di ill not li.iinu a se» on l lone with- 
out leave , instc.id nt disc u *• im» upon v«uh question, whe- 
ther tn< diiumiei is the same I uudiiMnud ih» piac- 
ticc to bv , that, d \ou <lt nun to the whole bdJ, von cm- 
not, except otc /r/>/o, alter that suit** of the »ccord , that .< 
dem<>nei * annnt, as a pie i mas , In gnod in prut, and Inti 
m pail and ll it is too gem >al, it must b> oven tiled T 
but tin (.hunt ha*> a disc ii Mon, it a fan cas* is mule, to 
gnclci\< to .mu nd aad nan mv it, upon propet mins, 
and that i*. t \tii good guard upon tin pm* life* Time 
is a wul* diJlcn m. be tween tint and putting the Defend- 
ant to answei li dcinunci after demunci c«*n be per- 
muted, it must stop somciv'heie , and the difficulty is to 
asctuam at v hat point A demurrer to the whole hill 
being o 1 n ruled, as too genual, time i** nothing m the 
judicial opinion of t e Court, s*« delivered, that ascer- 
tains why it is too gi uci :tl , and support one hundred 
(barges, the Defendant may speculate epun ninety-nine, 
A second tune lie may be told, it is still too genet al; and 
then he may try ninety -eight, and answer two. Where 
is this to stop , until lie is dtnen to the single charge, to 
which the demmrer lies t lie may thus upon authority 
item tune to time ket p ofl the issue, or the application of 
process for want of an answer. If a new rule is to be 
made, the best seeni9 to be, that, where a demurrer is to 
be overruled for generality, it depends upon the leaye of 
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tfie Com i T whether the* Defendant shall put m an- I«o>, 
other dv iiiyuu, more luniud. 

Tc tin Defendant — *lhe pjopositmn is, that the same 
dcMmtrrn, upon the same principle, *,h \ nor U twice v 
used, which excludes tin: mischief In a\ l / v .v/4r/ the 
attempt was to put in the \etv rlcmunu n sub- 
stance a s< coi.d time This motion ought to lu* e Ik tn to 
expunge the demnmi : ictntii* the unswei Marfd 'a, 

Mi. Ihlhst , w Ri'ph — In Fit eland v *f 'jinn'** (*»» the 
decision was upon the pnnciple thar th» it shall imt b- 
two dilntoucs , as a si< ond pica . ihoup.h h ss extensive 
v\ Inch is also establish* d h\ t lit otlu i < a .ts, 'i h* k oh- 
tu uon, tli.it the bill nr>\ contain nun* an 'imwoi 

to whj« h would subject bun tn pt ujIik <• , it nut h\ 7 a <• 

-4 ft Of m ii~(n >n ml v Dii/dt ; v.ht \e it >v a In hi, til \* 

the l ourt, ovc ri ‘ilnu, a di nu>* u i , n< \« t o mp. J th« l)e t 

feudant to iiivaui an\ thm^ uf that kind 

Tilt / 0 /d (hi 1 V( c I fu'i — l he «li I>]» isitton, tdtLtl 1 >v 
iv d.jcftlv u; iii t tins application* 

Authority luHni din dmn t»i« , m.u ilui a demur* 
let even ole d, aiiotbi i dfiiniuei, the s.iiik Loth in foim 
ar.<l -luhsiamc. cannot I < pur a / , >ml t! e n w tson is clear 
iut »lmt is no mt»n (ban c tiling upon the Co*ut tin* heat 
the form to judgment, in a muh i c c^nti a? v to the usual • 
toxm. The qut »tion takes a ditkiint shape, when it \% 
pett thus: whether a person, cknuining to the whole hill, 

♦uni not availing him*eU of the oppoitunitv he has to de- [ j 
mm on two* to the whole lull fui other ‘Causes, (a) <#n JX-worm 

f ui in .t i< ss extended demurrer: as it is expressed by 
*<*id Redes (hue . and, if *hat question weie unprejudiced 
by dceision, the better tub* would be that, which I believe 
is the lule, that the Defendant cannot do that without 
leave of the Couit. There is no doubt it is competent 
to the Court to give leave It is frequenth ssid ui the Though 
books, that, when a demurter to the whole bill is allow* J'ltifv a 
td, the bill is out of Court, and the Plaintiff must begin 
again, (b) Suictly speaking, that is the principle. Bui I the bill »*©ut 
know many instances, where, after a bill dismissed by oi- of Cotbt, yet 
det it has been considered in the discretion of the Count 
to set the cause on foot again. Ihat is an o press jarlg- ny oJteAb© 
ment of the CourJ; which ought to have its effect, and -aiisehss been 
yet in such a case the Court has interfered. But you ate st 4 0,1 * oot 
not put to that in this instance , foi the rjuestion is, whe- 
ther, during the pendency of the argument upon a demu*** 


fa) Taylor v Mthw, wtir s vol. \ 144 
(b) 1An*tr 40 7 ft ' Pari 144 

{ *0 17. ( a J p 7 3 }*vit* \ P) ante, vul vi 77 9 

^ J^b ) Bee Smith v 1 Ikck. 67 Uvipi v L#*nnv t ante vol. *n 

1 Vov XU 
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Tw:s ln IdiANorJtv* 

tff, rtmi iW* ic judgment, the Vouit < an sav, the deni a* 
ie i is to' genual, and, ll more confined, y: would bt 
pr>»,»I , and will, foi the • ake of justice, pc unit the De* 
if ml.int to amend * h« (kniutui, Ih'lmt* .inv judgment is 
'>n'ii upon it, as it stand**. Wh\ not' Die Couit fre« 
•jin i ll\ p< rmits the Plaintiff to amend # tlw lull m mu.1i si 
M age of ihv .ugum' nt, to aioid the effut ol a demurrer 
Whs should not tin Dihudani ha' < lean: to amend, 
wlun thi dt minim applies to pait oi th»* hill# idv ** That 
rule i* iiiih li nun i* wholesome thin tin tonfiaiv , for it 
m«u he mi »> ri i u/!, tha#, il a dummo to the whole bill* 
consisting oftw#ni\ (|ii^stions f is #>' .uikil, it mav he 
tiiol .o to umrton , w h.i h, though noi a 1 »\ hon uua- 
I • It wa\ ol at tin**, flu ( omi 1 ms no right to ^ ■ \cnt it 
1 1n* law admits it, like the < a*e ol i de inal ol mmhin.i- 
f ion., widi in ulnii'Mnn, that A died on i piiitualat 
ua\ (r>) C onside r it in «thi i \»n\ not Mipnosnu, di mui- 
r# i aft* i demon ft, i-, i ! «. t t m, nun , out, tint die roundel 
think th' ihniiiMM v ;o#l r . » Mu n #1 the tv # nt\ ones- 
turns, tin Judin . upon the .'lnmi.iit, hi in;; oi ipiuion, 
that it is good to Iim onl> . still f'o u imiM he se\u A dt - 
from ei m It is sod, the ( ouit mo ? ,dw» judge, ulie* 
thet the elf mum i i tin »nmi but tin kouit m iy In 
called upon i» p< al< dk , uid the uu «»n\ * m* r»c e oi sub* 
nutting that ipu .turn m e 1 uul ««u i m ine\ifabk I here 
v f*uatdif{ ieu<c bt ii e< t. 1 ..i\ji g an a us wet , urn insuf» 
liuent, and a di muirer to p.ut ot the bill, together with 
an answer, m %vlmh cus* the suthoenc > oi the anhwet 
cannot be rpiest* med, until the deiniuru i» disposed of; 
and, 'll that is to Ik t.p# i\ -.tuial u^umrnis, until it ts 
(nought clown lo the »ui\U* point, upon who h the demui- 
rei lies, the into would be nue t hum Juovous Hie inton- 
lenience on the otlui hand, at tin utmost is, tint it any 
Hint pinning tin at g<nut ut on the dunuirei. and before 
the pidgnn nt is nut mio a eoniph U mtc, evtn upon the 
opinion of thi i unit delivered, the tjiKslton ma\ be sub*^ 
nutted to the disc i# tion of the Couit, whethei they will 
allow dn Uefeiulaut to am< ml the demuircr , and that 
riisuc u.Mi puts the DiJi ncbini m the situation in which 
if is pivt to plait him, but which the justice dm* to the 
Plaintiff i orpin t s that in si mid be plated m as froort as 
possibh As to pariiMdai ijue* turns uf on this u-tord the 
Defend ml should u#>t be t ailed upon to answer tor he 
K. put pi i isrl\ in thi saint situation as if he had a*i$we»- 
ed , and, notwithstanding a demurrer to the whole hill 
ouriulrc 1 , Jie Diimdant nuiv objec t to answer a ques* 
tion, it it is not law lul to ask it and mtw by aiibwer pro- x 

( *i ) See fotnlinv. Lethbridge, Th«nm v Lethbridge, unte, vol, ix irs 
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n*cf himself irom answei itlj* smh i 'jiuslion : (<t) * hut 
wluthei he should ht in that Mmatum, i» * diffcitnt 
tOTlsidej atiou « toi d he sa\ s In 1c> t »• »t hound to answer 
the PI unfiil ?na\ mum dutch » mile* t w uh Inn., win ther 
he has sufhutntlv answeied hut hi is * k i*» \)^»t -tate, 

, it at liberty to dimui again, until tint ch*i nm i, dis- 
posed («t , and the n the qu« stion is to tlu >inh«iim\ <d 
the answei upon the othi i ju«nr , is t,» nuimuuu 

Finding this question rot Mt'Ud In <h i i f u>ii, and ' * '«/ 
both vun s, the ht st opinion I «.»n loim.*, tbit tin l)i 
U ml uu, having demum tl to tin whok bill, Ji.dl not d» * 
nmr to i pair m tth«Mt h .»\r 

A wotiuii w * , niacin h\ i!n Dvfindun foi lihi»tv to 
.brum to so uni( b ol the bib is 'ought adi >to\< i\ *d h*> 
title 

J/> uthi Ml f i- f CL >1 It/ /*' J t ;{ t’i( j/i 

This is a dntiru* gioun I of d« uhmiu , ‘I'ut a Defend uit 
ts nor x i he t onipelh\l to di a o' h». o\ 11 till, , ami n 
not haldt t«» oh|«*i i.oii ol dn p n ti* c, is m« a In 
Lord /{fits /»•/ , '> » dut m ti uds to *nn*i)vi mi n* » and de- 
lav , ■sv 1 1 u h lU ,v )\ »*» not thi ol» ( e» * l , m*t a Dtftrd- 
ant, bicui.. hi ho mi a bn r/ound dmnititcd to tin* 
whole bill, to hw nnar» {id Jiou) ms, Hire to a oh:iigo t f 
felon) ' 

Mt Ilnhisl, a"ti ./ 1 ru I’tii'Mtff* objeeti d, 

that no instance ol this appiie inon was piodmcd, and 
iitaihtrd, that upon the opinion ol Lonl {f,tn/tnrAt\ m 
Dormrt \ , J‘vri> s« a) and A.rtw«*< v n,(h) jhf 

Defendant might In annvu pi»*to( t hitnsi U hom answer- 
ing any thing impiopc r 

Mr Prmtlhj , m Ifr/jlt*, observed, that the piintiplc, 
whii h would, alter a <ltnnur k i ounalcil, prownt tin* 
Defendant dcmmnng to parr of tlu bill will also prevent 
his insisting In answi-i, tliat he should not ao»wri pint, 
according to Loid IKuphxcs opanon in A /*// \ v ; 
the objedion, that thin are two dil trouts, meunm* 
equally^ whtthei by .inovt r ot ilnnurret. 

Ihe 1 onl Cimni vxj .ot — l he question is, what I should 
have done, if asifed, nutmdiatelv alter the dtmuntr ivts 
ovetrulcd, to peanut a dcmuriet as topattoalv The 
point- whether the Defendant, having demum d without 
effect to the whole hill, van lcfusc to jnswer part, is vei v 

{a J This qoeshon Ins b<*tn itvivoil m si*\ois1 <ws, that lm»c 
oCiUrred, ami ii siilj uniUciilrd. ihe (iHnmsUm.cs of those cases imt 
Aifoc'Kn^ an opi»ortunit\ ol *h u rniimnt* tlu {iOiut Sen f)M*i v Ln *i 
/hitwtgfidil, fmt Jvh)*} ulitie the opposite .tutltorihcs null be hi ought 

together* ( h , Mitf ir 

f a) p. 75. J M 282 Seepage rt 8i (b ' 2 Hr 9 V t\ m 
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180 $. difleutif hom the point, whctKer a Defendant,* once sub- 
Loro nutting tt answer, shall answer throughout; qs in Cook * 
Butrs js 57/ v tlh'on* (rj wheic, But k being a mere witness, and 

v * submitting to consider himself as a Defendant, the ques- 

M»jush tIoll ^bother he should answer the whole. Upon 

those cases (d) Lt>rd Kent/on ’* opinion v^as, that the De- 
fendant having answert d moie than was nercssarv, theic 
was no occasion that he should answti further. The opi- 
nion ol IfOid rhiuhiv w as different In such a case, the 
70 ] Plamtiil stating himself to he heir, and prating a disco- 
very, it has sonietnms been thought, that the Defendant, 
In auswu denying that he was hi ir, iu ^d not make any 
discovtn : and sometimes it has been consul* red otlici- 
wise, as the Defendant may die, and the disco ;ny he 
lost 

But that i** not this case , m whmh the point stands 
thus’: vvhethu tlie Plaintiff, coming for i chef against the 
attornment oi tlu* tenant, his a nglo to ibh the person 
against whom ht !u»rg> the » jeanum, what is the title, 
upon which the rUfcme us t.' h> m’lh , for that is the 
substance ol the question 'I m* proposition appeal s new 
to me, that a Plamtiil hi*. a u»Ju to come here, and asV 
the other part", , how he meins »o d^ le nd himself at Law. 
The Plaintiff runt come upon hi^ own ta^c. The giound 
is quite distinct, ami ol ven at impoi t.incc, whither 
the Plaintiff, mei'Iv as bunging an ejectment, may call 
upon the Defendant, against whom he brings it, standing* 
under no oLligaron of ptivity or conscience, to lay before 
a Court of Liju *v the state of his title The question 
upon the whol ns, wluthci it is as convenient to justice 
to peimit thi^ di murrer to hi ar gimd, as to overiule it, and 
make the Defendant answei . The general demur icr stated 
a question \ cry fit for tin coo&idi lation of the Coiu t upon 
demurier, and integrity exertised in the whole. If 
I had been a'-ked lor leave to amend the demurrer imme- 
diately, I ought to ha\e given leave. It is therefore rea- 
sonable in this case, that this dcmutrei should be argued i 
the panics understanding, that, if overruled, the Court 
is to give such directions as m that stage of the cause, 
and under these circumstances, may be proper with refer- 
ence to the time. 


The demurrer was allowed by consent, without argu- 
ment. 

Cr ) 2 Br« C C 252. 

c d) See Jt n tird v Saunders, ante, vol ii 254 Dohler v. Lorti Hmtwt?- 
fieifl, post, {283,} and the reference#, fium which this point uppem still 
undecided. 
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AN oidci had been obtained in tin u al v \\ to tabr l^onamu- 
thf bill fiio cmftvio. A motion was made < n th« jnit of 1 ' 0 ” 
the Delenduiil to disclurgt that or tit t «>n immua <d 
t osts. hill / »v» i ovfmti 

J/f Jhv t* 2/1 supp'Jtt if /hr JfjtfCUy refund to *1 ilUd": s m p.ament of 
v Ttv*vip\on 3 (u) oh. i mug, that Avhit Lonl Dtuflwv ^ a " il ,m 
state fi u*ts, that, w lure the l)cK ndant puts in an answer inVj^vve^t**!* 
alter the oid*r, and the Plaintiff w%ipt\ thv/wszx % n\ it is :<t A uu 
a wanei of the pm ■ xs. not, as it pi. suited in the lcport, 
wh.re “the I'L.infH Ul< s < v<ept,ons to it ”( h, 1U ,.iu), l J“J 

the Defendant was willing to put 1*1 au an sv e» , * \t us mg ji, 

the contempt , on th* v round, that ilu Di Lud.tnt was uii- AV»n d»c w thft 
'ibh to leave Unit ft e./ H ,/i^f 

Mi, Kowiltij^ jcr th* l'lu t i/ijf y o ppusuV »h< motion l! jJVto tn- 

svver* 

7 he l/jrd (*ir tve i i i ore -- 'I his i, rh» fir *-♦ npp 1 nation 
of the kind After ar< onh i to t the (all jn » riiftsbO 
has been ohruiud, the I J* fi ndant baunj* Msisrcd pro- 
ceps tivtj yt nrs, an appheaunn \ ma ie, not only upon the 
mete patment nt <o-»is to dt <h.»i.*i that order, but to 
put the Plaintiff to t)ic jutd < l liaum* just such an an- • 

»wcr as the DekmUni shall ttmik pi opr r to gne After 
an order to take the bill /»»v u///*w so has bun obtained, 
the Court will at hast set the answer \mi propose to 
put in. 

It was th^n suggested, that the application ought to he [ 79 ] 
for leave to answer. 


The l,orJ Cu \nc i 1 1 on said, that must iv without pre- 
judice to the order to take the lull p*o » onfetso . and d’- 
rected, that the Defendant should communicate nlnt 
answer he pioposed to juit in. 

No answer was put in. The * aiuc was s v t (Ioa> n at the 1806 . 
Roils, and a decree was made, the bill b mg taken p* a FritwvU 
t onjeaso. 

( a j 2 /**> C V 2/9 

fhj Ihis uas stJty <1 from I 1 !® mfoiHtt *m of M lfa"o\ uhu vow 
1 OllltfC) HI thM CMC 
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Wv 

fun* IT RARKJfR «< (.OODMT^U) 

1n|iin< fi mi ( bill A' and Pmqaiw rri. (nnploxed by A aw and I)j 
aftvn»t |/o- ^ *,/ Vnlhnj to puu has/* goods at i the hast hn*i*% 

j Voiti^ a ' * ^ ° ln r au% ’ :,n< ^ received tin usual wan ant ot deli\*:i} 
tuihriiriit. »u upon pax merit of flu pine . awl, the goods being intended 
a < i< di lot exportation, tin Conipan}, .Uuuihlx to th* lr titled, 

n t ^ retained th* m m then n.iri'houus. to unuin then* until 

T'U l*( ( oiu- , , , . , ’ 

Uii m*,m <>t In en d h>i rmwuiiU • Kpm Cation. 

lUukruptn, On tin 3d *d /**a w/ v, frfo*, «t Commission of Ba.A- 
<.\< r teaching nll)tn ,, ,n»'d at* u nst A 'tt'i l nlft nt * hoc id i. } hi*f b» mg 
bv iclalioii^ 1 ' 1 nul ^ 11 Jurisdiction On the olst ol A/. 1801. 

tu the Ait a Ion iepi ailachnn m, undo* an u non in the Com t oJ (he 
«f Qankiiipt- Loid Mtvoi cd I f •ht\n % bv John U.odau agauist j\u'U and 
Ihtcul Valh t >/, |nr a d* hi «,i 1 1,>/ w u *•* rved in ( 'oh >*' 
and P'/ts'ti » *\ 1k>*} It adt d I’n jy in i.d »s * u* ,h » J l rd\ nt ” 
l^pon tb» tnil, htioii tin K'lcadu oi l Oiidst^ die Biaw- 
tifF in rh.it n tmii ooiaini d i .udni 

Tlu bill * i ill* d In iln A-nip.io umbo th. Cmrimu » 
f j sioii of Banlw npn v , and ( A/' -ml /'. / /;»///, »* Good 

ar and the /;/#///»( n up nix pi lying, ih.it Goodn»t 
mav he ft Minim d iioio piot* < Joii; n t > in th 1 atiuhment 
•against the goods, and ill it Ou h,"' I'Mm t ompauy may- 
be rcsti lined from dtliwinig tlnm up '1 he lull stated, 

% that the \tt of Matikmpl* v, upon which the Commission 

issued, w.u itnuuiitud on the MGtli of Dt>( emlcy , 1804. 

IJhc ans.vn o* (rO'dijr in isttd, that (,o/un and AY;/- 
gal, b* mg m possession of tin wan into, had the powei 
and di^ponim., o\ei tin good * , that the judgment of tht 
Mavoi’sComt i annul l>e < rnuroxeilt «l in this Court, and 
that the good, hat mg been pm (hand on tin joint at* 
c omit oi 1 'on ana Dust*? //n/*w #> tin 1)» tendant had a 
1 'ght to ,nt.n h tb« m notvathitauding ai»\ An of if.ink- 
iupt(\ , xvj'U h du 1)( t mhmt did not admi* to hint been 
conn tied puo» to tla attn« lirncnt. the answer as to that 
stating, that the I)cb nd int does not knort,&.r and tin re- 
hji-e oiiiiim set hath as to his bt lie f or otht rwi sc, whe- 
ther fuiat Valle, >, had oinnmn <1 an .Vet of Bankruptcy. 

1 Mr R'itmlhj, ami l ho tn ^ p{rj\t of thr Motion 
un injunction — It io uiv doubtful, xth< tlicr the war- 
lants n the hands oi the Last India Company coukl be 
attached , and, wh« dier such an attar hment would give a 
right to sti/c tin roods. Ibis practice of attaching goods 
liable to a Commission of Bankrupux, is become very 
prevalent Almost all the property thrae partners is . 

f(J) Cited, ‘i f onn Hep 517 { Hop 51 h ami the note to Tuytm v. 

{{2) See Chmc^ *t a( Knox, 2 Conn. antc t Vul iv. 3*16 J 
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joint, and tho. ate no ottos mean* of obtaining a distil* IKOj. 

biuion, exit pi by a Goiitm'sdon of Biukruptty against v^vva 

him, who is tp this euiintiy. 'lht A«t<l Buiiki»iptc*>. , upon Bmua 

whrh the CommibSion stands* was c«.i*'*mued ' ol , die v 

2f»th o t Dam On* upon which tin* Ass t »t. , u« entitled 

to the mtt lieu in t of the Com t The no Statute* ol [ AsO ] 

Kim* /win s, (///' \< sling the piop&tv in lht Assign* t;,, 

though not fxpfs-h *h l* to paitn* i*-hir nut t t,e 

cons, dt ml as .ipphine to Bui kiupts <d ewu ch 

Thv loroH i of tun e St dpt* s i n»n u t vpn <sh, that id 

pc, on shall obtain lht elLct b\ aUatinnipf in ih» 

IVI.uoj^l omi tin oth« i , th o no iw/gnu ut m tto Matot* 

(hunt sh ill have th it 1 ff**c » , * n *• s < limn has IoIImv- 
cd , ,ii.< I otliiuoir i aw | * m i « nu nl u .thoot i \i . dm 

xml M’l 1 1 v (It th U'htoidn \ ^ - iv,ik c'*. A ( omini* ion 
ol Duiit ippu \ h ^ !>• * n i ailed *> Suuiut uoi’ium* t h< 

jiep'itv hi’»* ; m ■'i dm a ,1ml pii* in. i'k ■ennui »tmp 
cl th* i*i> imIi* tioti ot tin A I ( i lift lair ! In , 

iPod* n» \|)j 1 h * i.f n i , d.,nu i. * ,»p b* i, »j» 

ibt t th ri ot it mi - t i (!ul. , * { . ibi»ai»i‘h. m. n. tin 
ipjxal la ip/ * o*dmi d t<* on * j ■ tin u-oui and 
would b • iiiioiu.iitiiit' th title* Ma\.M s ha al pu iodic tion, 
iti ih% 'iiuinunu *d tin < ido ip, stoaiid ope l ate upon 
the tight* ol (»thii p* » '.on t and u» an h in < xtfcllt 'Ibis 
Upph* itioi» dand , tut o:d\ upon fie » em nil punf iples 
on which t! » i c ( ,m>? intMhits //ainsi ihuse of the judg- 
ment ot dnotho Coutl, hut ai o opt u th^ paiti'ului ju* 
nsdieUon ui BanktupU\, r J In ilhet ol m fusing in intei- 
pose will be, a i.uc by mditors to laid the piopeitv and 
get it in the Major’s Couil That (tuisdutioi* muUSiot 
be intended to go to this extent 'i'ht couisc ol the ino- 
feeding is an action oi debt in the fust instamc against 
the ihlitot 7 hr return to rlu piou>s is, that lie is not 
to he found; oi, that thcr* i> no pi (quit* ducctly in his 
possession. I p<*n that the attachment tsuies. surmising, 
that thr.i < o j/iuput} of him m the hands of J , who is 
served ; and the onK issiie* In can tendu i&, thu he lias 
not such prupeiu m his pos^f ssion It the g:n nishee can- 
not teudei tha* issue, though he iruiv hav*. no (onuin f 8i 
with the onginal debt, the icbidt *s a judgment against 
him upon a \eidui , !>} which the propel t) in his hancls 
is bound But !i* mat give bad lor the debt, not meiely 
for appearance, and even though the piopeitv m his 
hands may piove not to he equal to thv. debt, 'ihe effect 
of allowing this will be a sul vctsion ot tiie whole Bank- 
rupt Law. 

The Attotm 14X* nrral y Mi. find Mi Rolhimi, ft* 

the DtftnJutU Ujudair . — The question is, whether tlu- 


f<i ) St»t 1 If 15 . IJ Stat '1 ^(T, K 
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1805 Defendant, who has by the effect of an attachment oh- 

\jry~sj tsunc tl p^s »* * sion ol partnership pi opertv, for the purpose 

B*3ix»ii of sati sty lug his i«int debt, ran be compelled to reiin- 

t» quish the benefit of that, ami to deliver up the property to 

C'OUfOAit. t ht Assignees under a Commission oi Jiaukiuptcv against 

# the partner. Thcie is no principle for that It is very 

difficult for this CouiC to robot upon" tl»e ground ol an 
, eirenicons judgment m the Mavor’s Comt. Krior in that 

Court tnust be cuieil in the regular corn sc There is a 
Court of Appeal appointed Ijv Commission under the 
(heat Seal, and an appeal from that ( uun lit s m the 
House ui Louis' (n) *\ lull ol csivpii* us may he Umler- 
< d, to hum; eiio? upon the re c *»rd You! loiddup cm 
no mote interfere \v»th the Mi\m\ Cour* M uin joi 
4 an review a pinceeduig »n am ( ourl m W* sib' 'ms to 
Jltrfl r \ he objection, ihat the «ma< huu.nl Ini issued i gains' 
the ’party having the nanaut «v*h , not the goods, mav 
be laU j i upon ms 1 ‘ * in on Al i\ » \ ( on, t * w n 
Thi3 i^ not thv ui -t »>*;>! ic m m >A th.s kiii<|* in 11 'Sf'* 7 t 
ih« ..mu ohu i tun *v.»s uupilbv' Ass c % 
[ 82 J of a Banhu.pt , a l I tin mpm m n i . >t imi d . »:p» n iln 
ground, (hat, i» oul oru paitte . *» »s a iiaiihiapu *h «d 
tachrocnt wa- n »i affected In he Un ! «»»ip v\ iht whole 
„ joint propci t\ oeing 1 k»Iiu *o tin jnim <h Ills, tlm jnaih« 
went must th« ii loic luii.rn i u«. .utai ;>iiu. nt I it -» holt* 
of the proper ty m th* vjhk n him i ^ au «' Mention at 
Law , and m thet ease du * igh» depends upon an account ; 
whuh must be tal tn u- a un, in wh*«l» the other pai trier 
is a paitv , uni * a .v«t possih’i be t.-b*’.' »n his absence 
tu/ A h it objec'i hi, th u Hi* 1 < nly light of the Assignees 
is bid pit to the anoint, ou>-ht t«‘ huvv been made in 
the Coui i bci**\i Hit answer do* - not inbrut, ihat ar* 
\tt ol Bankiuptry w \. cmmimted pituousK to *he at* 
tachnii nt 

u \Jr. t” Rvj'l'i — Upon the ooU dilhultv, as ft. 

thv junsdictum tn Jiuerpo’t against a pnlijnrnt upon a 
U gal question, the < ast of IJ> SiWi* v. Pott* is it duvet 
authopcv: which went upoe the 1 giound, admitting the. 
iun idietion, tint tin PLnntiiU were not entitled to the 


it ) * /-'!<•» I »( 0*1 tli*' C lly tl-ajlts 

7/ 5 Jun lijni, m (’li ;rn 1 1 , bcti n- IjO.q hi jn'ih fame*, mid 

f ' i in tt if w’% 1 in^it i.Aufs m /.j tdf », i a mu *• i-l»,ji. lu >lie ifttier 
jjm'I o( t 1 * * ’ <- u 1 . VJ, J un r > . t iligM' ud ji with /'“Hi a*ul Co.; 
upm wliicu tht\ ojIv.i iieH ni , f »t n*'t m lh* > v l, i f h*rpi f'tetcfwv 
hmlcomnelUii os A> ♦ 1 Il^nV mi t* v » ( » , 1799. In l/oxA, I8o0 # 

In btqjpJil [iuiMi', i»nd tii- < »svi. t ,i l/poii the 17d* of 

M*i t h* 18C0, th«' Mtidnn* v.s obt im a at tutor, v ho npf»n 
a phu of f hc gtiusrO is.im nhtaiiiei 1 s nl*f t I he Bill wst# flhsl by the 
A**rtg»cv«, anti u motion tor an injunction was rUu*«tl by J'he Cord Chii't 
iHhi 

r *J p 8? £s.c Tcy'or \ Pukh, ante, vol iv.jy6. 
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«njiimt<on. 'JThr Awgii^s <o».M »..t maL 1 themselves M17 

parties to the cause m th< Ma\or\ t x»i-t it ihev could, uvv 

(hey could do nothing but tli*pim uu taliditv of the 

debt F l h< answer has no siurb cb ma) < t th, fbmkjupt') " 

as \v ill j>u \ ent i f s * h* ing coumcUic »* >t iMidi .Hoi this 

pat ' « 'st If the want ol admission!^ h« i 

4, e t .a 1 i> d tu smli an < \tenr, an iivjum tnni t onhl 'u\ tl )>« 

•hMint d At feast flu* lb end ml oudn t«. pi* dgi ips 
*, n^ume thus Ln , that hr do. - not Uhcv. 

BaiikuipU\ >vih loimvmoj i'ln uttaJi n< nr < mnot mut 
tin. < det * ' I rk .!•«*' n jM lit u . , ind thr \sap } !ius. t 
«minst th wikt ,» . tr i m t , hat c . uoruuhstandimMiu u 
uunt \ jo *• o* u.'ii .» In *> uptM ip. !u»h pmptitv, mtii 
*dl fhi an oil it y . i'M 1 M « ll.ii lit ini'Uii imji is 

M ( sl«T, |>.*t »' i» p \ * ol M\ ll li i.ji l»M* j)IM * ij)lr, 


• li 

»h p» ip« ) » 


adiiiM ( o oiionji d t 

. i 

• I* *i ‘ > * Ml 


•i 

/ 

>' 1 i ' r • * 

1 

*«» »al 

w l \ 

.li *t« * «al pi< . (i «* 

\l n 

f s‘n. 11 ‘>v u,m. <hin : t i 

h ,1 

' s si m 4 )« i i ..ion 

l » 

n 'id s , A* » v .a - Court 

a .s< n , d.i *t <o» . 

W* h< < , 

li i » Oi i|u i. ii ds | f>3H r 

,#,, r 

ll Ml x i ' 1 


l ‘‘h / f h. Ill- ’A t r to 

*’» n 

1 , i* »| vj.l' . 1 fj) 

1. Ml I Si 

' i <1 u« A ■ r ol ihiiik- 

* 

■ (.) ‘ i '»l . t*. Ui 

« t m n .< 

» \ n» <« '» i -u upon who h, 

* 1 

•iUHii- ton i . d 

.i'v i <h 

.‘pin, .» d du Uecuider 

n.n, 

iliu* In J1 »id » »ija 


.1 \ Mud ui ih<* w m i»r a 


dir«<tii»n k»tLl jo i <» ’ijid, d, o the p* tv. »- w>t tiuc, 

Ocaih ihoM tl i. ,nM 4»o t ,.| ,tti% t)u st.tte- 

irtank llw On pka* 1 v i'v , 1m , il th» Alio! Bunkd'iptey l.Oc*rt nf 
was t unlimited, U i >t( dial « M at ni'-t> w * r made upon di r lvkrtlon 
th* c-foid, u die < iimmis-ion I'.is •< l.ttion to the Act of a «cp*. 
BacAiapl* \ . tin piopirty t»oin tin date ol me Act oi 
ikuiktupUy k, fh< jaoj.utv ol tlu m Knit pirtiiM and the mptcy , mak- 
Assign* < s I’hr Law «s ,, | t ai, that ii>« Commission lias t»k’dieAv* 
i elation f o f!i* A< t <d Batik inpu v , and all the pnjvi *y the vjivtnt 
vests In ic l.uion Itotu that tmie I ha* jrnn.ph is du t et- partner t*- 
Ic assciiod v *n a c.i -»e <datt.iMinit.ntmd* ll*st hum s , nantniacoia- 
whicb foi a lonyj (inu wa- ih<an*ht not to 1« aift<ted b^ a 
CommhSMin <d liankiuptw l»<ie Hu si t.u^ d ib< poiyt ; tufBwaiwvipt^ 
which dipt lids upon dial pimcpli , not upon tin* svorJs cy. %*tacK- 
of Ute Acis id INiilianu nl. But what the proceeding bv nK,,t ■“d** 
artachiiKnt wcnild ni^wt\ , v\in tin*, it the pjopertw, as- t ^v^r reVcbadL 
serted to be the join* piopc<t, *»l tin- two, turns out not i, y Runk- 
to be so, hut to have hecom< tin piojnrtv ol one and tli*- ruptcy 
Assignees »)t am<thci, the pi (^ceding m attachment would [ * 84 J 
pertmt the cied 4 tor to say, though his assettion was fal- 
sified, yet he was entitled to his debt out of the interest, 
remaining m the pm trier. Ins debtor, l cannot now deter- 
mine* Upon the principles of stria law it is not true, 

Vot* XL 8 
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th.it pirpntx *'» the joint property of these two p<* Jrsr 
\\!m ihi propel tv of one ot them, and of the As 
-line's i the other Hu s question is not meieiy be*xv< a it 
i\n f.unishce and the attaching ct editor. I* it was, and 
i Ik i.aim lu c had no inti i e^t, e luthiiui tht olhtt with the 
di.n.uui of a }oint it editor, 7 do not se* hou l tould 
dial with it, fi*i a prijeefdiiij.', of tins ‘c.oml is binding 
up*'n me as .much a a pi • •* v i ding the (hum of Kmg’s 
licucli, but not mou bmdmg bapp >se dun, both pai- 
tn s w tie* Bdiilvi uprs , aurl, »h# gnmshvi pleading, l Kit 
this was ii* >i the piupcitv uf th% t.w> pcisons, the \vtdict 
was, that it w is their }»i<>pot\ , and • pon that ihe u»*di- 
tut g 't ih«* pmpeiti, <«r 4 In \ dm of it > if i Commission 
then t'niul. i»r tui aiLo v uds iaUn out, i*k effect m 
tin. att /mum would !»• • !•.(+; d, upon the same doc- 

tun , thallium the d »t«* of a »or let oi J> mil apt* V 

the | iup^K\ t< oul to inb ts . and *u 

r« laiM.n t » { An >d Hou. ipr* \ bednngt d to the 

Assign i So iii < .into f|fi ei <>i Ilndl ipt<V 

conn * th i^’cii:)': »lic pio 

pent 

* J'hc di l>n* Don nt this r i ,« , ri« >t inna ti. uihr aie 

not Bankn n r ,ls i be 'p.t stun* that ,n« what x\*o 

the mu i* st of dn \ i . t - ' ard wli.il n»L *cst < oukl tin v 


a ha»e asseitt d, it n*» «-.n h pi nted. u, b atm hmeo* hu«l 
taken phur then, tv hit «k.'Lie»n< js .iqinst them that 
pioeied.ng makt % ' V» hen i m paitner becomes a Hank* 
• rupt, ios mu rt -t m the paifmi^hip piopeit) is vested i u 

his Assignees, ,»*' l, i< voiding tu the doctrine of Uu.*( »>uit, 
peir».iC)A with icdi* tics m tin. m,\asti\ hex ond what tenant- 
m laimnsn Km, wheie no HoAruptey ha-* ot tuned. In 
the cas« k of a jiuhmu i>t hx i s» paisue ctoditoi, both th* 
partacis bung solvent, it has b« m Ik id, that the uedilot 
ma) take b\ es.( union a mon l\ ot i chatti t, though h- 
Rxcciition <>nh. a st jin at* ueditm A gnat x.uietx of ddihul- 
tmdtr a judjf- tie* otca* a. to ih it , xvhith. r u * und > in Kqwtx :»s ai 
inenthv a sc- Law It is th sir, a paruu i In>hL a thatu l with hts pan- 
ue i su!;jccr to ail th* equities mat nattmi has upon ii. 
moiety i vrtie- A qm-uon has ofu n uttiind, whethei a siparatc ued»- 
tht-r mtijuity tot, Living a mou t\ oi the rliattil in execution, is til the 
sublet tto tl»f .same uk urn -t iiitcb , \x?. that h* may vallfor a sale oi 
Scount, nP l ^ at chattel, and divide the money :ifr, whether this 
Query? In the Court would ioi<e » pon him the whole account of the 
csw <if a »e- paitnuship, puimtnng him to take only that interest 
pant* Hunk- w hich the painit i , his debtor, would have been entitled 
turn no* pi i • st»t«:r Uie* df (.omit. ( a) fbat \u luxe gone much greater 

mitt i'd f b) a j«nni crv.itoi but Uu jmut 1 * ts Ui-ti,M*tpa ^m*ji m the ftb»e»ic» 

of tl.i fiohtet (MJtno r ami tlu-smpb.s appiud »iud* • i!i t**— t ipiitK s s *1»j» between 
flit paitiuMtiiemstius. Thi*. pursued, m som< .lcgue. though uiy tci»deiiy, in th* 
adnumutnaion of 


fa J See Taylor v. Ftdds, ante,v oi iv. 3^6, fund note j 
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/t norths m lJinkinptc\ us toth.it, ai»d*e\e» in tlto ah- 180a 
sencc of tl»* oilur piitncr In BaiL-i.iU , lfur one v^v-o 
partnci bid huriru* a li.tnkiunt, 1 do n»»\ i * >!!• * t, th,u a hvioou 

W ;? u cicdirtti w.i» cvci pcrmitncl to bung u> 4l n< n, and l ’ 

I*v < v« iUioo fasten upon a moiut ot .< Ml * t , On the 11 

cwnti u«, IT* the absent * oi the ^ol\* nt , vttui, { s f n m- f* M 1 

u.i.tii / /%/> *7 Me si\ fl.i A i f . hdlf % v* 

die joint pi op* 1 t*» , aid d» o with «L as the putint hi.o- 
soli <>» ;»hr to Inn e d* ah u db if j; t\ mg all t'n j« i.»i 1 1 - 
(lu-i s i quail* • as i*u *ls flu |oiiu j»l »»j>ei i\ *;oe 7 , and t» 

,'U mg the sui plus if aM*»:iulii all ok lyuuos ,u«« i uov 
hrtueinthe pat tut is t'f« i*. **.<' !u' ) I. is is don h* k 


run d u , tiiomch 

hou it 

mi o*ni. 

d’ i;t 1 

nU 1 1\\ 1 do 


know \VV have »u M»n*» * 

f( l,i n 

pm 1 . 1 

.dii -be a* In 

»m- 

isf ration of a st ts , 

tho>.id, 

' » 1 v 1 

[ rub 1 1\ 



it is t loiM th*n. 

th< piii 

1 1 Ml 

.*, m» t'u 

/d.U it's ( ( 

•i i t 

cr,u m*% ci bind tin 

' *- il'O! 

I 1 . 

ii ) ; k 

u./t p it tn » , 

n .r 

tins Coml, inquM m 

\*h >i 

] I h i 

i'il. ) « d » 

d t# \ s - 1 j.,1 1 

»l cs 

in ti.. sc i halted* 

lb f 

‘*n , 

«tl r U‘T) 

l.ltS iU t ‘"Mi 
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oi this putt oi the piup’Mi' Jjon il t do ui iln \ct of 
v » .*u» l , mu p.,t i* a, »f d,i «u bun nt is 
(pJo I .il i.ii'i tin !v r . i i .p «( of th it « si* U‘s< 

which di* c n, in id: o h »«j it - , ■ mi m,!/ *n iesp*'rt 
cf ih.it inn n it, \ I / Imi ,, iu <,.t« ■« 1 >1 i«. ‘m > < at oi * 
thy-e null vi. in ds Lh.th b ul u< t tin abet the. 

Bankrupt v . lot the Rin\i>ipt\ inunst w,i, in h>s As* 
signees by relation , and, il iiotwuhst imlmg the idea is 
not strictly tiin in Ui\, and the jiitmcM of <* s»d\t nt part* 
n< r would belong tu the aft idling t uulitpr, it i ould carry 
only one moiuv. II that is <*o, how dots the atiarhuunt 
give the whole to the attaching rttriitoi, vtth a tight to 
convcit the whole into mow \ , and apply oil* paii to 
himself, tho other to the assignees 7 (hat )■ a quest on* 
which, if he wuc a «tpar«ue eredttot oi that pai«tui % 
would I, ill within the cast', to which i ln\“ illudi d lie 
is said to be a joint creditor oi tin* partners , and it may- 
be aigued,as m htisiuw \ P'At\, that the Assignee s » ould [ 87 J 
not take the pioperiv irom the joint cm l*tois; es, ihe 
joint effects benng applied first to tlu joint * iciiitoi*., the 
zAssignecs, being entitled only to themti u ‘•t oi uni pajrt- 
net* after the paitiKishiji di mauds aie * »tisf»ud, could not 
claim any dungj As separate estate, until all the joint ilfcbu 
art naul. 

This h a question not only between this ei editor and 
the Assignees, hut between Jiis joint creditor and dl the 
other joint creditors; who would be ennthd to demand 
the application of the joint estate rate ably anumg them. 

The Assignees, notwithstanding the judgment in the 

fa ) ITtinbev V Canott, J J2”n t V C 1ST « finite, \ of t 
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180 5., Court below, being tenants in common of these chattel*. 
Wv, and having a right to an application, as between thenn 
BAftius.it sthes and others, as partnership propci ty is *to be ap~ 

**• plied, subject to some arrangement, to give an opportu- 

GooftAin 0 f having all these questions decided, I must put 

. some check upon this proceeding, to the extent of ena- 
bling this*Cuurt to decide, how among &U those poisons 
' those chattels arc to be applied As the property, I un- 
derstand, must be exported, the proper couise at pie^ent 
is to order, that it shall be e.xpoittd and sold; and the 
mono) produced by the salt hi ought into Court, subject 
to the questions in this < ause 


* HhRKV * I'SHKK 

Julie 17, IS 

Device of 'JAM!' V PLOMl A\ b\ lus vvdl, as to all his txcchobl 
messuage s, lands, and all otlut his w o. Idly «■ stat( , 
object 1 being* a both rt al »ul p< ison.ll, g.t\« , devued, and luqur.uhed 
protwon for * the .same to John l s hi / , upon ti ust, and upon die .c* cral 
legacies, not uses, &t. aitu -mentiont cl , \i/ the rents and {unfits of 
an absolute t h c w h 0 le of his heehold messuages Imds, and tene- 
all intents, a ments, and the inttiest of all Ins personal estate, to be 
rewriting tm at paid to Susannah lieu if An the term of her natural life, 
&r the heir at a f tcl payment of his debts, legacies, &e. and from and 
«urpluh°wli>cb a ^ tct ^ er decease he willed and demised, that John Lhher, 
ww not affect* his executors or administrators, should, as soon as con- 
ed b> the ap- venitntly might be, either by public auction or private 
“ReVd*” 1 °* contract ^ sc ^ and dispose* of all and singular his freehold 
executor*’ (1) messuages, lands, tenements, and hereditaments, and 
Executor si personal estate and effects, and from the moneys arising 
ttuatre in re* then from, in the first place, tin* testator gave and be- 
SScby 1 hintVo c l ueat hvd to his gteat niece Ann Hcuij 1000/, to be paid 
tbeteiUioi to hei by his said executor for her separate use: but, in 
[ #(J8 ] case she should die before Susannah Rent/, he directed, 

* that his said executor -should pay and divide said 1000/. 
equall \ between .ill the children of Ann Berry, (except- 
ing Elizabeth , her then only child,) that should be living 
at the death of Susannah, when they shftnild attain their 
respective ages of twenty-one* years He gave to Eliza- 
beth JBetry 1000/. when sbt* should attain twenty-one $ anti 
in the mean time directed that his said executor should 
pay the interest for her maintenance- He gave and be- 
queathed to his nephew Joseph J effort* the interest of 
300/- and to his great niece Susannah Jffferis the interest 


{(I) See Craig v. I*vhe, 3 Wheaton $68. f 
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of 500/. for the term of licr natural life, to commence 
immediately niter the decease of Susannah Bfinj ; and he 
gave and bequeathed to tht sud John Usher 200/,$ upon 
tru*t to par the same to the treasurct for the time being 
of the Bu.stol Infirmary within twelve months after the 
testator’s decease, which sum he thei chv i haj ged upon 
his personal estate, and desired/it might he applied to 
the charitable uses of the said wfiimaiy , and the u stator 
did thereby nominate, constitute, and appoint, Susannah 
Ben if and John Lsfur to he joint icsiduai y exeiuuix 
and executor of his said will 

By a ( mlicil, reciting the bequest of 200/ to the trea- 
surer of the Ihibt'jl injiniuuity the testator revoked and 
made void the gift or duet turn for pavmeut of.thi said 
•mm b\ his s«ud wdL and did then by give and bequeath 
all the remaindit of his personal cMati , not disposed of 
In his said will, to the lica-mrci ior the time being <’i rht 
Brtstnl Inporntifa to hi applied to the/chautable u->es of 
the sa.d lulu mars , w hen and as soon as his legal ies should 
be paid, and his tn^t estate (timed into ifhct, as men- 
tioned m his said will , and he otnfnmcd his said will in 
all uspects, exit pi as then by aloud 

Tlu tehtatm dud without issue m 180,5, leaving Su~ 
s an nah Beny y his m«»iu, and ’/osi/'h Jeff'inn* the eldest 
son ol a deceased sisur, his co-hen - at law. Susannah. 
Renif and Us !u > pioved the will 

The bill was filed by Susannah Bernj and the othei 
legatees under the will against Us ha , suggesting, that 
the personal estate will be insufficient for payment of die 
debts and legacies ; and therefore there will be no residue 
for the Charitable Institution , and that the residue of the 
money to anse from the sale of the leal estate, after pay- 
ment of so much of the legacies as the personal estate 
will not be sufficient to satisfy , is a resulting trust for the 
heirs at law; insisting, that by the bequest of the usidue 
to the Chanty- by die codicil the testator revoked any' be- 
quest of the residue by the will, and that the same is a 
resulting trust for the heirs at law ; and piawng accounts 
of the personal estate and of the rents and profits of the 
real estate. See. 

The Defendant by his answer admitted, that he was 
indebted to thg testator m the sum of 200/. lent to De- 
fendant on the joint bond of the Defendant and his bro- 
ther, and 100/. secured by the Defendant's bond ; and sub- 
mitted, that by the appointment of him as executor the 
debt is released or extinguished, except against creditors ; 
and he claimed an interest in the residue under the will. 
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The Master of the Soils , upon the question, whether 
the appointment of executor has the effect of releasing or 
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extinguishing the debt from thfe executor to the testatoi’s 
estate, sa d, it was perfectly settled bv the decisions : and 
the point was given up by the Defendant without argu- 
ment. (a) (l) 

Ah . Pig&otC ctnd Mr. Cooke v for the Plaintiffs , the Heirs 
at Lnw , insisted, that a tesulting trust for the heirs at 
law as to the residue of the* pioduce of tin real estate 
was clear, upon 'lcfootfil \. Smith\o)>,(b) and Robinson v. 
Ta/flot t (c) in which the whole leaf estate was duected 
to be sold, distinguishing tins « a>»c from Alallabar v. 
Mat labor : (d) in which rhcie was a gift, taking the pto- 

E * from the hen * in this instance ii< rx rc being no gift, 
i moie lmplu all on as to the produce oft* e real estate 
from tho nomination of executor, by which the peisonal 
estate would pass, though even that is negatived by the 
codicil. 


Ameifr Vhe Aft* stu of /V Rolls — J do not see how this ca^e* 
can be cIj >tmguithi d hum R'ttv\',n\ Totflot (a) The 
teatatuu after some 1 pic di* Inqui^s, gav* to Sic annnh 
llertij the uicom. of the whoh of !us piopeilv duiinghcr 
life. Then Ik means to gj\«* som. piiuniutv legacies to 
some of bis it l mons , and, to make* a fund foi fho-a- lega- 
cies, dnects ill his piopcilv, rt al md p« r^onal, to be 
sold , and then proi e< ds from the moneys ansing there- 
from to give the legae u s JIe has done no more to con- 
vert this real estate into personal than was done in Robin* 
son v. Taitlot (b ' No stronger indication of an intention 
to do hat is called making it personal estate out and 
out, that is, to all in tenth and purposes, appears in this 
will, than m that. I appiehtnd thru fore, that, if the 
will had slopped here, the heir, paving the legacies, 
might have kept the estate to himself unsold. The ques- 
tion then is, whether theie is any subsequent disposition 
of the residue of the real estate, which will pass it as ieal 
estate If the chai acter of personal estate was impressed 
upon it to all intents and pui poses, the mete appointment 

* ' i T!,<* (.ffeol at L.u\ is, that tin* a< tion is gone flanf f>ulv Hunk * 

*> 1 .SVi/i’ 299 Hut a irnst i-, laistd m J'quiW , not only for a residuary 

legatee lito.vi « . X oi, J'tr 246 hut even for the next of km, Caray 
\ Hyjtl 3 too f' C 110 (>ndcr ihe circmiwt^**ui*s of Fox Fuj 9 
1 JUk 46, 1, the exteutor rou'cl n< t he pcimittul in Rquit) to avail himself 
of that cl. *r m ter, atllir Mine time* insisting 1 upon h.s mortgage, theonfy 
consideration fbi wlinh »vas the debt 

{ bj 1 too C ( J i3 ( cj l ton. r C 580, ante, \ol i 44. 

. m tfJ Fur 73, Citi d from U Ms note , ante, vol. \ 5 Wo. 
faj p, 91 2 too V r 5H9 *hitf i vol i 44 

( b) 2 too il C 589, unit*, vol. l. 44 Sec Willmma v Coade, ante, 
vol. s 50 0, and the rtfet cnees 

JO) m** P y. Bus* et & L 12 Mass ttep 199. See JStevent v. Gayloni^ 11 Masa. Kep. 
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of an executor would be suflu lent to carry that propeitv 
to him, either for t his own hem hi, or as trustee for the 
next of kin. Rjt* if upon the pu ceding part of tl)e will 
the siu plus after payment? of the legacies is not made 
pcisonal estate, hut is to be consider* c* as real estate, my 
opinion n>, that tin appointnu.nl of the*e two persons to f. 92 j 
be residuary txiVutois will not cany the n suhu ol real 
estate, fof the appointment ot executois will not have • 

that efl^ct , and the epithet kk itsiduan” would avail them 
only m a question wall the next of kill. Ir i c some n s- 
deuce, that the} ate to take the icsidur beneficially, liui 
the question is, what residue i Sml* as g»u s to tlu e\i- 
cutot : not a t^sidue of ical estate , lor, if ical estate i* 
given fm life, and nothing i» s.*ul ahum tlu uin.umlct, e 

hut afterwaidh the testator appoints a /is itfuaiy tvf» utor, 
it could not he contended, that the remannh i ol the ical 
rstatewouldpasstoth.it b\ th< c ll< « t of th if # 

phtasc. Plain woids of giii or necc v tmplic almn aie , pfotj* wmiia 
requited to disinhent an In 11 at law, whn h do not ap- of or iw* 

tx.ir to me to exist in th/s instant » imph 

4 oaOo n are re- 

q f,, reti to char- 
inherit au Liu 
at law. 


HA PH Ah I. v HOKUM (1) m M f , M*rA9. 

MH Jnfi. 2 % 

EDWARD RAPHAEL, of *Tuhtt\, )>v hh will jjave im 
to each of his executors 1000 pagodas deviating, that u 
such legacy should he in full lor the trbu hie thev.ifdght Kxeenior, 
have in pet forming the duties in Ins will , and that thev 
should not have any claim for commission, or denve anv ^ mugv . 
advantage from keeping in their possession am sium of ki'pmg mo- 
mone}, without duly accounting lor the * legal interest tl ^ v m hi* 
thereof, according to the legal interest <-t the country, Irlwnung fye 
where they act. The testa toi then deposed of the icsulut* (merest, 
of his estate upon certain ti lists bn his rhildren , and di- wltoaocwmi. 
rected, that the interest of the poitioiis, or nun p.ti t as k le f° p 
his executors should deem sufficient, si.* ml.l 

the maintenance and education ol each child u spec lively : ingaeomput*. 
and the surplus of such interest, if any, should Ik au,u- uonofimerert 
mutated for the ^benefit ot such child i tspcctnc-K ; and * 4 ^ 

celveilb\ him, while in his Inn "and fh \t tlu M is‘ k » ilo m siieh computation mnkft 
«* half yearly icsK” ThcohjiU of that diieciion is to chuieo compound *nteresir 
the decree, thn«i«*h perhaps goim; r utlu r tli*n ws.ial, was he Id tuul* i ihc t lrcwnrtiwicfc# 
properly c\e* uwd f»y a cnmputut on of murist upon csu»U ueeipt 1 »%wi the day it wax 
rec*iv$cl t tlu bdau'-e of rerup’s witii the in t » u»wi so t dr.iUUii, and payment* being 
strode *t the c iivl of the half wu , and that balance, so composed of principal and 111* 
'erest, being « amed forward as ui item m tin scemmt, producing interest. ( 2 ) 

}(l) Cited t Jolm*. Cha Kep b27 lb K - 1 ^ u>, Jj v 1 John*. Qh*. 

Mas#. Rep, &?8 f f # 0*1 } 
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180$* make part of his or her estate , and he directed part ol 
VsvnJ his est tti to be i emitted to England* to be laid out m the 
IUimusc funds tht re for the benefit of his children. 

The testator died in yzmc, *1791 , leaving executors in 
‘ ” 0UIW * India, and Edward Boehm, his executor in England. The 
bill was liled in Mu haelmas Term, 1704, bv the children 
k of the testator, against Boehm tor an a* count. On the 

17th of December , 171) 1, Boehm obtained an ordt r for lea\c 
to paj F into Court 40.<X) O/, part ot the monc} r in hp» hands 
arising from the ttst.itoi’s estate , which was paid in ac- 
cordingly , and laid out By his answer he stated, that 
he and his paitneis had in then h.nds a large sum oi 
money belonging to the testator, and th.H about the Is! 
of 1791, thtie was tmnsinred from the p. itnership 

of Boehm and Co to the at count of the Defendant, as 
executor of the will, the sum of 30,(X)0/ part of the tes- 
tator’* piopuiy, and the Defendant aftci wards at dif- 
feient times had other suin'- transfeued to his account in 
like manner , which he si 1 foith in a schedule, one ol 
which sums was l‘J,000/ icceuid h\ him on the l L 2th of 
Man h, 17*^2, also horn tlie paitucrship ot B^ehm and Co. 
in which he w.e» engaged , and he had rccencd some 
other sums on account of the icstutoi’s estate He stated, 
that he had paid the dehtv, txr and the maintenance and 
education of the Plaintiffs, ami othc i sums cm account of 
[ 94 J Ihe estate , but he had not placed am pait ol the testator's 
^ estate m the public funds. He then stated the payment 

» he had made under the order of the Court in December, 

1794 ; that the balance in his hands was ready to be paid, 
as tho Court should direct, and that he was ready to an- 
swer interest for the testator’s money, which he had from 
time to time in his hands, as the Couit should direct 

The usual deciee ioi an account was made , and an in- 
quir} was duet ted, in whose name any and what part of 
the testator's personal estate in Lnglqnd was at his death ; 
and, when the ‘•amt, or any und what part, came to the 
hands of the Defendant, and, what sums of money had 
since the testator’s death come to the hands of the De- 
fendant 

In answer to that inquiry the Master‘d leport stated, 
that at the death of the u *tator there was in the hands 
of Boehm and Co. as his agents in England^ a balance of 
30,807/ 3a 10 J. , and that the executors m India continued 
to make considei able remittances to the partnership; the 
amount of which, as well as the interest received thereon, 
after deducting commission, was paid over to the De- 
fendant, as executor in England , and he, had accounted 
ior the same, as well as the said balance. 

By an order, pronounced on further directions, on the 
iGth fitly, 1798, it was ordered, that the Master should 



CY>mbut6 ^ere$t after ttic fate of', 5/ \ lbO$i’\, ? 

ott aB stfinfr of money, part of the testator** *$(*<£, , Uyy * 

by*Of come to the hands of tho Defendant, from the HumifUbN 

t received *the same respectively during the tim£ , n* 7 *%- 
s#t»e continued in his hands , except «;. v ‘ Kgaciea ih& 
executors, and what was expended foir maintenance , u andf * •' rV 

u that/ the Masted do in such cortiputatiun make half- ' ‘ , t , 

‘‘yearrHMest*:’* . ‘ * 

Under that order the Plaintiffs carried in a clyirge of [ &$ '] 
interest oft all sums of money, which came to the hands * , 
of the Defendant fiom tho time he received them respcc- 
tiyelv during the time they continued in his hands, mak- 
ing half-yearly rests, which charge was allowed ; and the 
Master by his repot t stated, that he had computed such 
interest; and in a schedule had set lottli an account of 
all such sums of money, so ret cited by the Defendant, 
specifying tlu- times such money lemaioed in his hands, 
and a calculation ot intcie^t thereon: md that he had 
ako in such computation made hulf-vcarlv rests , and, • 
that the interest on such several sums, bom time to time 
remaining m the hands of the Dcfiniinnl, calculated 
down to the dale of the irpuii, amounted to 10,996/. 

Ms. 11 d. 

To this report exi cptionr> wcic t.ik *n by the Defendant, 
on the following gi omuls: 1st, that the Mastei had not . 

Calculated interest, and made hali-v<atly rests, as direct- 
ed by tho order, but had from time to time made frequent 
fefct& in the course of each half yea \ ; and had made half- 
yearly rests for the purpose merely of charging the De- 
fendant with compound interest; and had Yarned on •the 
account for a considerable time after the Defendant had 


paid all the principal moneys, received by him, for the 
mere purpose of charging him with interest upon interest; 
and by those means had made the interest amount to a 
much larger sum than he ought to have done ; and much 
more than it would have amounted to, if he had calculated 
such interest according to the directions of the order, and 
the course and practice of the Court in similar cases. 

&dly, That the Master had made a lest at every receipt 
aftd payment by tbe Defendant, and bv so doing had. 
mfc&fc frequent rests in the course of each half year; in* { 96 ] 
stt&dty&f which brought, at the end of each half year, to 
have taken the amount of ail the Defendants icceipts and 
payment respectively in the course of such half year, and 
to have struck the balance thereof : and that balance, ac- 
cordingly as it was in favour of, or against the Defend- 
ant, (Should have been deducted from, or added to, the ba- 
lance of the former half year. 

3djy% That the Master had at the end of each half year 
raitkeiWward what he had calculated to be due from: . 



f)8 ■ Oases in C^ncbry; 

\’ipi)S. the Defendant for interest j and added the sa^ne to what 
vtA* suctfi to be due for principal; and had from that 
.Kimac, time calculated interest upon the whole sumf* including 
/ + both pi uicipal and interest : whereas he ought not to have 

t &>*«* added interest to principal, or to have calculated any in- 

terest upon interest ; hut ought at each half-yearly rest 
10 hate calculated mteiest on the bataiuc of principal* 
due from ,thc Defendant ; and to have stated the same as 
a sepai ate charge, and not to have added the same to 
the balance of ptinciptdL 

Hy an older, made upon hearing the exceptions on the 
14th of Antrim* U*04, Mi . (Jo\, who had succeeded Mr, 
l Jo f ml, was directed to review Mr HJJirtT# report as 
to the calculation of mtciest, and to *»tuto the practice of 
all the Masters offices Mr, C',\ bv his leport staled* 
. that he concaved the me ming of a duertnm to take an 

account in any particulai manner, (as, frn example, by 
* computing mki/st on sums icc« ived and paid at any 

gnui 1 ate, eithci from tin actual tunc ol evciy such re- 
*’ ceipt and pavnunl, or hbm the curl of any given tun* 
after such u< «*i »>t nr pavnu m, 01 m any other p:u titular 
, manner,} and to make )carh or haif-yearlv rests, in the 
taking of such an omit, 1 % that the accounts should bo 
taken m the mannei prescribe cl up to the end of each year 
[ 97 } or hall seai, and, that i balance should be struck at the 
end ol every such war, oi hail scar, according to such 
mode of taking the au ouut , and, that such balance should 
be considered as the; balance of an account then settled ; 
and should be earned clown as the first item on the pro- 
per side of tb& next year's or half gear’s account, in the 
same manner as if the accounting parties had actually met* 
and settled the account at the end of every such year, or 
half year, in the manner presci ibed by such direction, and 
carried the balance to a new au ount ; the consequence of 
which y ill be, that, whenever any calculation of interest 
is directed to bo made upon the sums so received and 
paid, the balance stiutk at the end of every year, or half 
y c&i, will include the balance of interest as well as of 
principal, and in computing interest on such balance, as 
an item m the account of the succeeding year, or half 
year, such computation \ ill include a computation of in- 
terest on interest; and thcrefpie in tfet present case the 
late Master pursued the directions of the order by taking 
the account m tin manner stated by his report, and would 
not have complied with every part of such directions, if 
he had taken the account in any other manner; and, if 
he had taken the account in the manner insisted on by 
the exceptions, viz. not c omputing any interest on the* 
sums received and paid by the Defendant front din time 
he received or paid the same to the end of the half year, 
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in which the said receipts* and payments were had and 
made, but at the end of* each half vtai b inking the balance vw 

of the monfeys received and paid bv the IMendant in the lUnuat 
course of such half year without any calc u In ion of into* *■ 
mt thereon, and adding or deducting v»rh balance to or , 

from the balances of the former half year, calculated in 
the same manner, 'and calculating interest only on such 
several balances from the tones when the same lecpcc- '• 

lively were struck, and making such interest account a sr*- 
pat ate account, without adding the same or any pai t th»»i c - [ 9& ] 

of, at any period, to the account of the iuomys n-ceivt <L 
and paid, the Master would hate deviated fiom the ex* 
press* directions oi the deuce; which dim ted the com* 
putation of interest to he made from the times, when the 
several sums of money weie re/ cited by the «uid Defend- 
ant; which it is evident, might, in many instances be 
nearly six months bciore tin* balance was struck , upon 
which, and bom which lime only, as th« Defendant con- 
tends, the computation of interest should commence , and 
in that case, the nuking of rests would have no other ei- 
fret than that of charging the Defendant with a smaller 
account of interest, than he would h.m been th.ugrd with, 
if the computation had been made of simple inUrc&tonly 
on the sums icccntd and paid In the Defendant fiom 
the beginning to the end oi rhe account 
" The Master further stated, that he endeavoured, but 
hftd not been able, to asm tain, that there was any gene- 
ral practice in the Master’s offices, applicable to the par* 
ticular directions of this decree; hut the general under- 
standing of the* Masteis, with irgard to sf decree diet- 
ing rests to be made m taking an account, was, that such 
r«9ts were to be made with a view of computing com- 
pound interest, and of charging the accounting panics in 
a stricter manner than that in which thty would be 
charged, if no direction were given for tests. 

The report concluded by stating, that for these reasons 
the Master had forborne to make any" calculation of inte- 
rest in any other manner than that m which the late 
Master had calculated interest. On that ground an ex- 
ception was taken bv the Deft mlant 

The exceptions* to the first report were argued by £ 99 j 
Ttti Solicitor~Geh*nd (a) and Air Meek in support of the 
exceptions; and by Mt. Richatds and Mr. Thomson^ for 
the report ; the exception to the report of Mr. Cox was 
supported by 77 / ^ Attornetj-denet al (b) and Ah. Hart s’ 
and opposed bv Mr. Iiu hards and Mr. Thomson. 

In suppot t of the exceptions it was contended , that the 

("</ ) £ir Thomat Minuet % Sitlton 

f bj The Honourable Spwt Pruiva! 
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account wan taken in a mode inconsistent with the justice 
of tin *ast,and the practice of the Coutt. It eanuot be 
dewed* that, if a trustee has made compound interest,. or 
more, he must account accord in gl\ . But in this instance 
the Court has no ground fen that influence: nor is such 
a case made by the bill. This will, confined expressly tor 
the legal rate oi interest, does not justify such adircc* 
tion as the decree contains The practice of the Court 
does nol allow compound intdest m oidtnary cases: 
ICaiing'x. Cm th }f i . n J In Nightrigide v. 1 av'ton (d) 
compound interest was allowed upon the paitunhi < 11 - 
rumstames; hut Loid Thurlow w< ild not aiu if ,i« the 
rate of Si pn icnt . , as it is imposstuh to hy out the 
mono upon the da) u was rermed. r t he .'Her words 
of this detection coutiol the* tormei A duciUon.th.it 
rests shall be made at tin end oi the \c.u, doc s n »t mean 
that inteiest is to hi turned mlo pi inripal , and the fomre 
calculation is lob* taken upon the sum (ompos.sl oi both 
nncipal and inl/’ust the* Mast* i is <hi c tc d to make 
alt-\eail\ icsis b« it he h«i-> gone much Imilur dun that 
direction war r infs , making i «e»: a* n**»*ipt and 

payment. 1 he order iku is t i.ni ned f < m?. upon lltr 
sums recent d , and does not f\iu nun u u^nti interest 
| 100 J It cannot b* supposed, that tin t o«nt int* nded interest 
to be calculat'd upon e\er\ i.w icciiwd J>y the Drfen- 
* dant, without an\ ri diKtu'u a - to p.n ments . but the ordet 
has no direction of that suit 1 he object oi introducing 
the word “ rests’' in siw h .m oi dei is to enable the Master 
to make an aliowami. bv some piouss to die accounting 
par~jr for his pusiuent?. Upon yearly rests the Master 
calculates mterr^t upon the hist i ear’s balance for the 
whole year , but thi u, being diluted to make a lest, he 
ascertains all teceipt* »nd pa\ merits, stakes the balance , 
and adds to, or takes from, the last \ tar’s balance ; and 
that is til** balance, upon w inch inti lest is to be calculated 
for the nc vt y«Mi 1 hi Mr* Mu has applied this direction 
as to hah-veail) rests lor the sole purpose of adding to 
the principal, and charging compound interest. There* 
have been many cases, much strongei foi compound in- 
terest Newton \ Renntt,(a) F*e>kin<i v Boynton, (&) 
Times v. Towns fiend \ (< ) Forbes v. Ros$, (d) Little hale# v. 
Gain wgne. (e) In no one of those vtry^lrong cases, and 
others that have followed, (J) was the idea of charging 
comp >und interest entertained In Waring v. Cuntiffe (g) 
Lord Thuiiovj was much int lined to do it it he could. 

(~r ) Jlnte, vol i °>9, (~ d ) 1 ftro C C. 440* 

faj p. 100 1 lito C C 359. 

ibjl Biv V. C 37 5 (c ) 1 tiul C C 384 , 

fti > *3 Biu C C 430 ( ej 3 Jim. C C 73 

(J) Youngs Combe, Piety y. State, ante, vol w. XOl 630. pMeh v 
Bidding ion, mtte, vol v, 794. ( gj Vol, £ 99 
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■Che direction for rests therefore cannot be intended for 
that purpose. If the object wa> to gno interest upon 
interest, it wo*. Jd have beet; rouhned to yearly rests ; 
Otherwise it comes* very near usni v , ro which objection a 
Contact ni that nature would ilU jnlv !» liable 

fcf tht R<.fy *t — I l*e oh. ion*, meaning ot fins decree 
is, that at the * m> of the hall \t ai the inteicst should he 
turned into pnmipal t* r m t ! u Mine As to the objection 
of usury, mb **csi .iu'pu d«K (h tin t'i */rrm. *1 lute is 
nothing ilh pal in foaling mt» »rst < in> interest * It iuav 
he made pa\ d>«‘ . not o.ih h.iil-vcMih hut nionthl\ , and 
in that way tX' pnm s m.n , ai die* ,d’oi rlu year have 
piodurcd h ■ dl\ iv*,. i!dii */ /v. /■ it Pb* iwcutoi 
may malvr t t f /*. » ■ * , .mi ! i< i. imp. hie to follow it 

miiitilf lv , hut t Itc v .oil* . »• i ih* o* t it < in, hi fix* up* 
rest 1 * at terrain M'o< v f< hi .» * y »\ mg interest 

upon intiU ‘1 A*»r.u » -i. ,u< n."< u ,u,il • hut halt - 

yearly lesi-. iu i» *•*/.;. i • Pii^, r,isf , b\ which 
mode the ( »u'if gi *- . i • tm if (In »asea- 

thev can , win u* <*’• »e •• • *» dt • i tu ul.ir ad\.i‘M lge 

xn ult would he ft c* i ■ , h '* m . to the objection, 
th*»t the r oin 4 n, i“ , i •It*’ , ii Hi <he i-nct of thtt 
ii dJ 'in » > ' ’ r . .. l\, Muni hound to -turn the 
mt i* At'pil, r * »u as lu could This will 
^unc. .* m . t t o i , i »li m < i >rt tu.it the o\*h utors 
i*hall I* i . i *»o u >t *h * »h , {( i* u t< » , im the Court wilt 
not att< ud n«L *u fi v .m. .n wads, that arc supposed to 
give an I he ,id. i »s in.ul .itcoidiug to the 

justice ot n i mis*' i!i .uMMihu ndue of this case 
takes it oat ot ih» ' ach ei tin authoi ituN and the gene- 
ral line of |j»;iiti" CoumcIci thi « Iu ct ot ♦his mode 
of accounting* to ‘ht IX ft udanfs mi «uid the Plum* 
tiffX lus-s, upon two ariuhs hU uceipt, as cxetit* 
tor, upon the i‘ 2 th of Maixh. !?'*«, of * 2,000/ horn the 
partiuxship in which he was mgigcd , where u vu«- pro- 
ducing inteicst, upon which ho 1 onu nds he is not to ho 
chatged with interest till fc /tf/y, thi lOimneiK "in* nt of the 
following half year: 5 dh, hus paiiiunt of into 

the Bank, upon the lfth of Dnnnfwi^ lTiunudiatcdv 

preceding the end of the half sear, upon vhuli m the 
same manner he insists inteicst is to t . .isr hum the pre- 
ceding Jyltj- TJhis trustee for tlu^e iidauts cannot now 
object, that the bill does not make the case 

Reply * —It is impossible, upon the common practice of 
merchants, that the interest could be made to accumulate 
in this manner. Two bonds appear, executed bv one of 
these Plaintiffs, for money advanced to them by this De- 
fendant at 4/. per < ent . only If it ’s supposed the money 
was< employed in discounting, for this purpose it must be 
3\\p0m4f that each bill was paid at the clay, and at the 


140 

* ^ 

1805. 

V^vvi 

Ucftfltry, 

is 

Homiy. 


C 101.3 


? 


f !<w 3 



Ca 8R$ IN ClUNCBim 

moment of each payment another bill wa s yeady to 
thscourted j which is impossible. If employed in trade, 
it *vas liable to losses; and that in taking the account 
ought to be in view. Your Loidship will not direct die 
account upon the principle of his having received vrhat it 
is absolutely impossible he could receive. 


The i.ord Ch\jso iior, after the argument upon the 
exceptions to the fast report, made the following obser- 
vations : 

The question, upon the exceptions to the report uuder 
this decree, is, whether the Master, in the manner in 
which he has calculated interest, and has acted as to that 
diret non, has executed the deuce according to the prin- 
ciples of the Court. This donee is lepi* sen tod as* pecu* 
hat, in both duiyting intocst to he computed upon the 
sums, as tliev air from day 10 day and time to time re- 
ceived, and also m dnoctiug half-\ early rests, and further, 
in not duccting any thing as to sums paid. Jn the ordi- 
nary case ol a mortgagee in possession there is a debt, 
[ 10o ] de die in dtevi untying intuest; and it is very easy to 
make the propei tests, for eveiv itcupt forms a rest, in 
discharge, hi st of the intei ost, then of the principal. But 
an executor or trustee, having nothing due to him, but 
being to deal with the property of another, as he would 
be expected to deal with it in a fair course of adminxstra- 
tioiij the Cour must charge him from time to time with 
Sntt’wrst, making him allowances ; or, if that is thought 
too strong against an executor, adopts a middle line, af- 
fording in gcncial cases a chance of doing justue. The 
Court has b<en in the habit of charging interest by direct- 
ing annual, or half-yeaily, rests; pointing out how that 
interest is to be charged. What Master Hoiford has done, 
which is seated to be the practice of his office, is this: 
He has computed interest from everyday, in which every 
sum was received by the executor That operation alone, 
it is obvious, charged him with simple interest at the rate 
of Si. per cent upon all his transactions, and without any 
allowance for his paj memo. But also rests are made at 
the end of each half year, by stating the* whole amount of 
the interest accruing in that half year, and adding that to 
the principal of the next half year. The Defendant is 
therefore first charged with simple interest upon every 
Receipt, and with compound interest from half year to 
** naif year, through the whole course of the proceeding. 

Upon the question, whether that is right, which' is in- 
troduced by the exceptions, l am not satisfied by til the 
inquiry I can make, and the attention 1 have applied to 
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it The practice is very difieiently understood- It is ah- 180$. ; 

Solutelv necessary, therefore, otice Jot all to decide ,*t, v^v-s^ 
with all the information that can be procured ; that the R&pfujib 
language of the Court may be unifoimly understood* It v 
is ^represented to he the “understand!"]- m some of the 
offices, that, where annual, or half-yearly, rests arc direct-* [ '104 ] 
cd, the result of the lutcicst for th* cuncnt half \i ar oi 
the whole year is earned, not into the pnncipal, but in to * • 

a '“separate column: so as to have a column of mn*est, 
and when you get to the end, you add that column up to f| ' f 

the whole of the principal; and then the aggregate sum 
constitutes the demand against the cxeuitoi. The mode 
adopted by fth . lloljord , would not be unjust, if the pun- 
ciple of the Coutt would allow it, for under such a direc- 
tion for accumulation, though the Court ought to at t with 
great indulgence upon an mquu\, whether the vxecuior 
had, in a fair and bonn pA* management, made die im> .1 
of the fund, «md ought to be chained, as havftig made in- 
terest of pnm ipal, as r>tion a- t< cen ed, j et taking no step ' 
for years, and keeping the whole m his hand., he a* ts ' 
against his duty. Upon the nature of hi* duty compound 
interest ought to be guen, as much as upon fontiact, or 
the usage of dealing. 

Theic is another wav of putting it, vhich was follow* 
ed in Hall v. Halid , and appeals t.> be the practice in 
4fr. office, \vh*ch does this monitions injustice. 

If, m in this case, the testator loaves JO, 000/. to an infant 
of six months old, and, after maintenance and education, 
the executor is directed, from time to time to convert the 
interest into principal, and, independent of that, therj^are 
other funds, quite sufficient for maintenance, the dividends 
of the 30,000/* being paid into Court every halt year, the 
dividends would form additional principal, in the conHeof 
twenty years a great deal more than double the legacy. 

But, if the executor is aL liberty to say, he will keep it 

In his own hands during the whole minority, and, at the 

end of it, all the Court can do, is to oidei the account to 

be taken with annual rests, the c onscquence, take it at 5/. 

per cent . is, that the executor would at the end of the first 

year have 31,500/. If that sum oi 1300/. the first year’s [ 105 ] 

Intel est, is to be earned into a separate column, and not 

added to the principal, and is not to cam interest, that 

sum, the first year’s intei est, would he in the hands of 

the executor twenty years, yielding no fruit to the infant. 

The next year he will have 3000/. in his hands nineteen 5 

years without interest ; and so on ; and, if it is consider- 
ed! what the executor may make of the interest, thus long 
in his hands as “a dead capital, the provision foi him is as 
much 80 that of the infant. It is said, in this instance, if 
ihi^lblOluey had been brought into Com t, and laid out from 
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btxicfjLial But that is all accident* 
juojc beneficial. 

The question therefore Is extremely considerably 
with so much doubt upon the meaning of.a decreti^&fthfc 
sort, to settle ti f ic practice once for all* my intentiapa^ to 
request the Masters, to certify to me th'e practice of.theji t 
respective offices in executing deuces which direct ac- 
counts to be taken in this manner. If the practice vajri&S, 
it ought to be settled. At the same time I suspect it Will 
be found, theie is rather mote direction about interest 
in this decree than has been usual. I doubt, whether 
there cvet \\ as a decree, that both ordeied interest upon 
«'’cry sum, as it was received, and also annua! or half* 
arly rests. 


The refciVnce > directed accoijingly to Mt . Cox, pro* 
iced the secotul import. 


1804. The lord Cji wci lloa, after the argument upon the 
‘August 14 exception to that leport, pjououmcd the following judg* 

ment 

[ 106 ] The leal difficulty is bow to const! uc the words of this 
JkcemkrrlV decree. Upon the justice of this ca*>c, what ought to be 

1805. the demand, l have very fiequt ntly and anxiously thought; 

and, adverting to all the cases, m which the Court has 
frequently considered it to be consistent with every view 
of moral justice, that individuals in accountable situa* 
tiutfs should p&y compound interest, though it has not 
been the habit of the Couit to give it, I have not the least 
difficulty in saying, that, if I had to make the decree up- 
on this evidence, I should have chaiged the Defendant* 
with compound interest He was made one of the exe- 
cutors, with a legacy for his trouble. 1 he will states, 
in the most express manner, that the exemtors are to 
make no advantage whatsoever by keeping mont\ in their 
bauds; and cxpiessly as to any such dntUs legal 

inteiest: that is 5/ per cent , c\picssl\ putting 4/. per 
cent, out of the question : but further, imposing upon 
them the necessity of paitmg with the money m their 
hands, or of paying 5/. pet < tut . As <to the particular 
fund, which is the subject of this suit, the testafcflr ex- 
pressly directs accumulation during the infancy of hia 
children. This is not thrteforc a case of contract; in 
which you can leason upon it, as impolitic to encourage 
usury* It is only, that the testator places money in the 
hands of these persons, with an express prohibition to 
keep it in their own hands ; and a direction expressly to 
place it out in some such way, that they can taffp^datc 
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$**?» argued formerly, that, if the directions, <&the.'' >1 
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, m* extedutor would thus have been charged to a <figr$4 C**<> . 

. v ^y6hd ftatltt jwhich he cqutd have made use of this v v^V’ * 
'/wfo&tfy fbt tke C&tuy gUe trusts. 'That it strictly true. -VC w};’ 
Xtiyite Mded* that the Defendant would be contented to ' 1 ’ * iv " 

b# Understood as having laid out the money in <he 3 pet 
as it could have been laid out ; and, that the dm* 

;depds should be considered as luting been laid out from 
time' to time ; and therefore the Plaintiffs might take sa- 
tisfaction in the mode the Court would have directed- As 
to the first of these considerations, if an executor, with 
an express * trust to accumulate, comes with this sort of 
case, desiring the Court not to weigh it m golden stales, 
but to measme, b) his general conduct, anjiomst endea- 
vour to execute the trust, this Court would not deal out i 
a. hard measure to him But take it as a legacy to at\$ 
executor, as trustee lor an infant a wee k old , who says*/ 
he has done nothing dating the whole infancy- that he 
has kept the money, without showing an endeavour to 
lay n out, or, that he had not the means : must the Court 
hold, that he is not to be charged m any dcgxcc, or zaHc 
the strongest rule they can take ? If not the former, the . 
rule must be the latter, for theie is no other. Where 
there is an expiess trust to make improvement of the 
money, if he will not honestly endeavour to improve it, 
there is nothing wrong iti considciing Iren, as the princi- 
pal, to have lent the money to himself upon the same 
terms, upon which he could have lent it to others, and as 
often as he ought to have lent it, if it be principal ; and 
as often as he ought to have ic$med it, and lent it to 
others, if the demand be interest, and intcreht upon in* 
tercst. If the demand goes further than that, my opinion 
is, that it is not a wrong principle to go as iai ; and that 
this is a species of case, m which the Com t would shame- 
fully desert its duty to infants by adopting a rule, that an 
executor might keep money in his hands without being 
answerable as if he had accumulated : and, if the Court 
cannot find out^ from the actual circumstances proved, " A 
that ho has attempted accumulation, and the charge falls [ JOS } 
more heavily upon him on that account, the fault is his 
own in not showing, what endeavours to improve it he 
had made* 

It JS said, the Defendant ought to be permitted to re* , 
deem himself from this, by being considered in the same 
situation ns if the property had been laid out in the funds {JJJJJj* 

<he Hid on* m the funds* " * n&t w» h>4 out, or, b«n§ JOk 

*aBr~ .» ' 
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^^tjd^accumulalcd- y Th^' CJoOtft' never * 

<V the conclusion of th# Wcutort‘*Cc^dtV> j/ ®^^ feMft&t.t 
: deration is very different, ^?here at the 'dh# ' ’ 

* infancy He lays U out in safety a«4 a c6um of^t 
non ;• where iifVme event* it may be tnercise# fi 
yon d what it may prove in a diflfereht event. "fli % 

will not permit him to look back ; and calciilktfc, wklhrf : 
it i$ -better for bun to abide by that situation, iti 
ought to have placed himself at the commencement ofllftr 
, fcttifctv The eonti ary pt irx iple niav be justified by* an'alogyV , 
for,' suppose he bad laid out the propertyin the 
ahd sold out tlu stock at a great advahe*. • if at the fccm*. 
elusion of the trust the pi ice Is less than he sold at, He 
could ndft how oil* rod back the stock ; but shail answer 
for the money ; il that is for the interest of *th«i ccstWj 


tjue ti uxi. 

Upon these grounds tlu re is no doubt, that, if, as was 
contended form ei b U\ M V# »*«/<•, and is n*m contended by 
he Attn )h'i/ -Gena ttl^ instead of a computation by the Mas- 
* ‘tor of interest upon mteiest hall«\ early, or, as *s more usual, 
ytittly, (upon which however my judgment is hound by 
tfelfc decree,) the propet way is to c ai ry out tin nueiest 
into a separate column half-'s eailv, and then to cast up the 
whole, and that the Court tan do no more, a (liftcent rule ... 
.would be nioic tor the advantage of these infants ; and, 
if the decree directed simply, that interest should be cat* 

• i ciliated on each side, as the icceipts and payments from 

t 3 time to time varied the state of the account, that would 
be more {avoidable to the infants; for the interest, so 
carried out into a sepaiap* column, bears no interest; as 
it ma 3 , if tnc ludtd m the general column. But the effect 
would be enormous injustice. Gonsidei, what a bene- 
ficial doctrine for the executor this is ; and oi touise un- 
favourable to the restuij que ttvit. Take this fund as 
3Q,00()/. in the Defendant’s hands : the infant cattily yue 
tiU3l aiu»k old. At the end of the first year the interest 
of that sum at &L per cent* would be 1500/. If that sum 
is earned out into a separate column, it dot's not carry 
interest for the subsequent twenty years i or, if it does 
larry interest at 5/ fcircnit. unless I give compound inte- 
rest, in any way <d putting u, the legacy is nearly as 
beneficial to the exteutor as to the iniaftf. That cannot 
be permitted. 

Take it another way. Suppose the executor is also 
guardian; and no one will fil** a bill against him as next 
Iriend of the Infant: see the consequence* When that 
r * sum of 1500/. is carried out into a separate column,* if 
a, bill was filed, the next day that sum would be brought 
into Court, and A om that moment, beix^principal, 
though produced by interest, would have camej$;^e^6t 



'"'$**** » 

iiyflg period of tonify*#*, -The 


VT ,*■* ''‘"’""V ' r,, " r " r " or””'-*’ -« « *»[ ti/# 

iWftgQfi^ further? contending, that* the direction to make’ 
annual «*$*$ does not suit kmzc the Masica to compute, 
Uk$$££* upon the column of receipts ; but is insetted, m 
£t;d^r that the Court may be able, ha* mg regard to the 
magnitude of these sums, to reason upon the practicabi- 
lity pf the executor’s making mtcust oi that interest i <n 
wi the other hand to sav, they may fan ly Ik* considered 
such sums, and of such a uatmc, that he could not be 
sailed upon to make principal of thtm. 

With regard to the practice , I was amazed to find, how 
little the meaning of thio direction to make rct>r was* un- 
derstood. 1 was surpnsed to hear it asseitcd, that lestx 
are never made to reduce an account, but onlv to increase J 
an account, for in the case of rectiveis, and all personajj? 
accountable, I have kuown those words insetted. In ge- 
neral casts I bilttve rests are made in order to 
whether intercut is to he charged, or nut. In this instant 
the Court is bound to peinut a computation of interest 
to be made upon the sums flom the times they were., 
received; making rests from the times they weit received 
M in that computation the more bound, as the decree 
directs the account of the peisonal estate to be taken; 
and in that account ixpressiv, at what umc the sums 
were received. But, if the xm ailing is 3s The Aifatney* 
General contends, and the Master ought not to have added 
interest upon the balances ot intci est without the C(*xut\ 
direction, I should have thought the iJchnduit ought 
to have been so charged ; and the proper mode of taking 
the account is the mode m which it has been taken, and 
that reduces it to a mue point oi foim As to the 
bonds (a) now produced, that i* 5 a consideration proper 
to be disposed of out oi Couil: but, viheu* there is a 
general fund, belonging, not to one, but to a bod) of 
PJaintiffs, and the duet non must apply to the whole, 
without reicrence to the tiansactions with some of theiVi, 
t!>e Court must* Adopt a mle applicable to all, and the 
other is a separate transaction. 

That brings it to the meaning of Lordsfi > cu.y/y?t’v de- 
cree, which is expressed iu tel ms, that, I apprehend* 
were never before inserted, and, I hope, never will again 
l x? found, in any decree. The mode of duccting the ac- 

far monev lent In the l) ftu T mt to'^ro® of the Plaintd$k 
****** ; 
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t80$. The vppclhnte, the widoiv dud thddi?u vl^h* j.osfcMvu 
i^ys* apfr.iLd horn the cleciee fuv the billowing Blasom*; 

'TnursKiv I hat the tiust* attempted to i>o c rented by Mr, 7WAtf- 
*. ,*»i\ will* being of the cla-s of ( \uutmv trusts treated 

.WouMunu. j n . v must depend lor its validity on Us being ut&tuuted 
ini those purposes, and himud wUhtn those boundaries, 
which thi law ptibci-'u* fur tni.t'j uJ tint description; 

* hut it Avas pci tlu r institute d foi those purposes* nor r<wuf> 

cd within tho»© boundatus 

Isu ft is not inttmiUcf foi the purposes Avhith the law ' 
pre'.cuhes i<n tho*. 

[ 114 J Itu iMturt of it i-> fc» ui u«- an c.,dtaiile cstue of in* 
heiitancc. < oninu uu» ,w *\ cubin' hint , w*t hour It noting 
an tint tun di u* » (jiutu'jie • *■{ ite, < omnu n*ui a f with the 
ji*um,i 1 lit tht old law huutaimas ofl thu Lipd wt ti 
i)\< *;nb l 4 oi ih< pi»»j-c — of i lubln.g p.iriir ' n» pnn.de 
fm thir,* lea-oudih *a c «is» ms iamditf^ whi* b <mdd 
* not he pjoixhd ipi, l>\ allowing hUiir- t -lcU« » ol 

hecht/ul n h< lun.h'il vuilnuM a hmuatum of Midi a pr*. 
Mo'h inti i*n< rhai e iat« , th.\ i»mi hi .< adniitteU into 
will*, and .U , <tv\a»il 4 uh»o n y . »\n »iu»'»dntid the 
use- iam d f u r,m \uu yhiiMt.u »tu »m; die s» 
on ltd mt <d *ln i.uu*'. Mi) utill 1 * d * l «ei» • 
f.ourU ot L\i h d.ou'yu m slaij- »n fin « ten* * $ ol 
# h«isiet‘, an l du pt * iu. ‘ii.nu • *.i ninth ih.\ v uM on 

tli ir anj.l , ompi I l>\ ' <. f -n •, . 1'hiis d'«i « u LUinsuiiuu 

nt O' ti i . ■ ri ( t r< it* d f . i to nit i >f.n unis jmi puit ok pio* 
Aidin'* loi th- iVi-ion.iMe nu duion » tit famulus w ii the 
gt.itia I, on tv it Ii tin* u^fs ta'.sui hv ilu* r >«‘ Jtm»nu-oi>s 
A\(it* atlnnUt tl .uivnii* rh.ist*, \\ hieh ( url. ol ra,rit\ 
wool 1 t v . ‘.*t , «ml ot i (mu ' , \\ I » i- • l th* v »s n* cxiitU’d 
ini \ pain ol that »iat»n \ th» ( ;m"i od t«n ua* i J* mice 
»)i V_e»u', f -> oi \, f \ hU dot - li*it al • . l*« U.» , i, sriU t ’*si» 

thiiv i* no *i \ ^Hiund. Mi / v id is nxnaliy 

V,l lO'l., U Was il cOI'lliVUMi ' { ,» to • \» llitlc 

e\eiv «». ol his issin frbiu tin uijo\»n,'nt nm •'( tbt 
ptohit* \>f his pi(pe»U dm »i* i t ahuost iiteiUmA , and it 
i * t wlit i« all, ‘i»|Ui "o, ts duiinu tin* wIicJl ot ilut ju nod 
u .nVvL. Hi .Mull'*, piop'.ts nnpr»jthnt»\t hulh u» &nd,- 
\iduiK ^iid at laige and by tlu tum% 

Ain «* j> Un i*u ii in'iu'iiip * ill Mid, it will h*i\i, cn-attida 
i‘iii»l ( tlu 7 ^ v* ivo oi winch mil 1 o u,re.i*tt than the civil 
hst , m. I avoI tl M* I i»i »* giv.. if, pt>sscss'»r the imuus u( 
dhvn aag th* uhoh eeonoiu^ «jf the country, i’h« pro* 
bable amount of iht '.uMUualaud fund, m the events, 
nhich ha\a h ippea. d, is -latul in tlu* A)»pcllant , s hdb 
and ddi.ntUti in tin aiioAvii, to be 1D,0«X),UOU/ ; and in 
[ lt*> ] eas»* an' ol tlu po sons, u* dieting the d* -ciipcion of hen 
male, # Inn t , e pcucxl ot .uspciise ends, should be ** 
»u«r\«\, 'uid his liunoi.tv shun hi conumn ten veat$ 7 \ f 
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wottM increase the amount of that thud to the sum of 
i 0 y 802 7 3 ?J/. <• i*o that, t( the whole property should centre 
in out pcMon, And that person should haw a minoutv ot 
*#n attn the end of the putod *>i snip, mis**, (a 4 ir- 

cum&nnee by no mean* impiohabL, pauunhuK as J/K 
ft If’ftQijjMtZ r JJ*tiNs$o 7 t ha c * bun iou;^ mat tied and 
has no son,) the whnL auiamilat' .Hend will amount to 
- 3 &; 407 , 1*0 V* 

5*d. The trust is not confined within that honudat^ 
which the Law ptuuihts lot tu.sis of that dc«uii)i ion 
feecn though <t be aduutlid* that 'ill Hu* inis, /hinny 
which the ti'rutnidatiun is te be f'airiid on, vw:r ”.i ca 
isteiui as. the unit oi Air h'Alu w>/'\ deuav*,) as one 
pjrujtt'tani •* v hi* U m u* it ill v alb ^ts tK pi liod 
71 *v»<\ tod whuh Mtttt iiiio iU'i *u-t 01 vim n ibo 
• nspenw* of prop* i*U has b< to lit bi b £:ii, Hoc , no* enter 
into rlu pn m >11 1 i"i 

Tn *\iI*uiium\ die ta <s. dc'uhd on limit Ui<«n; 1 1 f!>e 
kind, it ndl apmai, ihit m * \* u * in* *1 th m all the 
iiv* «, duiMi* \v!u» h *ie ja nod or ’u'Si^iw, is dir* tU d to 
Lm» , am* J on* ,u* 1 1 »d* i* ^'r,s uvuuo 

ds-tt*. l v t OiOu • u l ‘i»ib 01 tnt'uuijjt* 1 . 1 ‘.idui,; to ibt pet- 
s-n, )u whom ui*<i. 1 do* <r»i t, in-* ’*.* u» d to raU effect 
*l ihv «M\d id ti«« -*»,;jenM, (tit i iiip'-’tv it *•> to vest* 
'IhltA, 5 to oidiuu the ivw> vv 1 #• h the ut cuinii- 

I^Uon w t<> vtinoi ul to !'n*‘ feci IumLco tariiid on,) tn 
that os* I mb w»ih,*<; V»*. jUn\fri\ duiin>* 

vhi»tc hie tin pi opt 1 ft islt-jlit b* ui ‘■ispcire. was the 
modi.t ot ttu vioui sop, to whom the pio,,eit\ tva* % de- 
1 Lccl , .,nd ui ! onif v Ufa* e fl'io) tin tesutoi\ posthu- 
mous son \v«> w.m* diat# aim* tor to tin hen, in whom 
the piop* rt) 11 a* hifCltdiw't t ; but m the piesetd < Ase 
not on*' *d the i rst live . has ai* jmimiluti *ouutv.«n 
Will 1 , Ol u «ii»tu 1 \ 1 ad- *%) llu* poir,on henen** Ii 
the sense ivc an* *pnl» n\ i, 1 tic hie *d an* 'uvnftfi ti\i> 
rquali} vvitij, md wotilcf <«piab\ i* *d in, 1 th** 

mtih J«'* 1 Li*** m» O* lb n-tUoi ^ sons/' as 
the In* s «iv,l»;ni d in h**n ioi the p* nod ui '■«. poise A 
mate i * il diib UU* e thirctuiC 11» ♦ pen’ll, i 1 t f *J\ ui- 

fhunfenu* d.t piupos' and buimdai v *>f H*i m.h.)* nw. uv 
bet w ci n tiu piesem ar.u «ll th* fliC'dti* ease* 
dil 1 hi me 1 nidi. b\ /V/. 'Hit tin' w oi tin* »ul» ^ al- 
lowing .1 *.ii tin v- ot the absolute owm nh’p oi pro}vu> 
to be tanvd on for aw\ number of 1 i\Cj m is 0 

fraud on tac rule. 

ft is a nuutn of Law, which admits of no cu option 
4 '*»ai nothing -hall 01 affected !*y induce t Dioans, whun 

* u ‘‘‘In the h> ii'nlcr's tlool , ui'il^r the 1 d> flu o\ A< I'wij '1 

^ f}W. ' t 11 5 r IKj , hitc, ,yi \\ I*' . T 7 * * fl UiO, 
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1 80S. raupot w* dour in a direct manner. Now a possible sus* 
V^r \7 prose - i * pi'vuty for t\ventv-h\e yiars na-j Juki to be 
Thum*^ wad J f * Sii Yok/j Latie\ cast u&J ami it« the late, tasc *d 
v i J *ni • \. l'hr lit shop cl Hftb U'lJ #71 /to, (cy the Co*iri ot 
u«o*.\our (, omjkls , m Ph^b upammouoly decided ijLpii«n>t thr legality 
of a possible Misp n»r ot propel t> tor Mvrnty-fonr year*. 
U’heto proput^ is 'suspended thiouj'h tin. medium of 
lives, ll the lives* be those of p* isous < onnu I’d with the 
ultimuTA oivixu, tbi |irisons winw i«u' - fotni ihn period 
of suspv iva , will ^tuiallv K tin pautws ol the painm» 
ultimate fy I * nr fit d , and will i \ f .* tlmcfou Ik m«:e than 
ont ot two lm . at the utmost ft"* iX «< piobable dura- 
t 117 J tiou uf ow Oi two suth l*v* s UliisUo't <d uwntv-onr 
* y < ,us , but, d an unii'inu <1 numb u “i lues K b*w u, they 
vvdi uadi a r<nUuv ll is <.h' oi'a 1 h , tl»il flu puoabU 
clui at oj o( the Uw » a ium r d t#\ JO l'* lift i^'/i iia*.ht*H 
seventy wais 7'hus tie relou » if *h iuk hr taken to 
extend to im iiu r nl« i '>f 1 \es o u»d {••!! N u , th tf though, 
where a iiiimb' t »d » «* ir ditiitii < f 'n*u i*«a ik unit M 
buspc ns*., piitjw » U «u>i*n»t k Mepmabd t muj vv Umj' ah* 
frol"itl\ d'unt; % tw< kit\ -ti»e \ * ats, * I'ldih^ ro'i,- drtrt- 
nnnotion m Sii y >'m /^'V 1 t j>, o, unino i'onli fom 
\i ,irs>, aw ordinj; to tk » a a vt * n '>, ^'s/i^p *J 

tnUl> aivl ! f t /o, h\ as :m; n»i me ptwoil of $u> 

prnsi a numb 3 ol iiw v.ho * *»'.» » «\i* dmatnw is equal 
to a given nunrdu *■ ^ ,, and ‘dm* jnrtiti * tl> making 

year- in«t livc^ to emstitiiN cIk uf suspense, pro- 

prity may la * uspt ruled »»«t a whoh umm» , and the 
prc*«:nt will Im t nli-d on fount minions, .is a t «Ur m 
poult ft i extend'n,' ih<- pruoil of susp^nsi to sevtiity 
yeaii Thus M I t Ium**'* adl iv j fraud *»:i tht inle 
\\ ht n in ll Duke ui A »J*K' • t >st { *> } Lord A tw^bavt 
pronouiu c d lot t 1 ' l» futlitv f*l m cMi'iinn lifaratiot,, 
whi' h k fV pt tin ab> duft ownership d a tu rti '*f \* .os m 
•nspuis^ i* »’ *»je *vh» le fj^e, ted ih^ en t < uetuk'i thf pr- 
nod all <1 to* t*i‘‘ ’ upensi of a uuo n*»v ,uk! what had 
he< 1 1 1 h d »f to th' niMPtluiit < iist of U't'o/ \ Jiwf- 
It if, > " } tie pos* ibiii* » ot tiic »Jntsi »»i ihtl ^ \t\.ns»on ot 
< K ‘c i t r *ti lit'iii ifioii u is aum/l. pu sscrl upon him, and 
ijc an ,wuu! Jt »n tin i (‘markable voub: u It lias been 
v uii^'d t J flu Bsu, wiuu will} on sinp, if \ou do nut 
** M<*p at f,'WJ and Hutth e/\ < me •* I answer, l will stop 
U eu»\ v Jim , wh.n my in< onviniem c appeals, no 
u v lit ’ * , in I.JH- it is no! vti lesolvud, whn aie Uiv ut* 

, h « to*i+\ ib'f. f t » a ,y />’vr n-i/* 

. ’// .'•* 

, ^ f ,> lir ) f tun ('<’ l 2 (Km Up *i> > 2 F e ■■•«£, r?. flV /V 
i r Jf)^. •»!» ! f . 3i ■) \ vrt j*; 1 * ,w # A/»V ip .1/ ii,n » * p* vaMUMfet, 
t * } im f r IVf \ «./ /£• 4« lj; 2^/ MuV 

d '**/, t 



r*sr.n i\ C HAM'fcltV. % 

ulQiX c hounds of iomn««y'*'t fen r upon A it*e , 

fcw aud if # - u* t ni*eos»ar* t > cIm l.t» * . what *m* the utmost 
*' bounds io a rpuu^ii a tins* '*1 i turn whoever the 
v ‘ hoiu.ds cf icMsou ui * omi niuv e f u* , s , , Vk \ t j aw 

** Will ipucUv he lu(Hui ' i he us* math h\ t k, D'ltth'*- 
, no?i of iIk i ulc M, both m a pnvaic and puLli* w* ,n> 
u .sonable and imom taurui • ^uA j % soil men ' hp . Mm~ 
aU # . ah b\ *Air\inp on iod**e'U\ an .ui cu.ul mo.i t,»t 
s<*\iutlv \e ars, w hu h due* d\ c ouhl not I i i *tt >*m. m. i . 

OllftlUld ol H«di .1 fllHllhi 1 at , <\|»S, u Is ,» »l,l 1. 1 Ol t‘- 

nJeUsdb J Uus* tK i' lou « die turn pointed out Lou’ 
htuv is \'»un and ,1 » > m 1 . m \ % t Ini t - Lemhi * * 
knowi', that tb* title m to !*» u*»dc r uc n. # noli f |.i- limit.* 
turn, tlit.l, ivhciuvtr Lout tlm mm, 1 m j 01 <jm diu of tie 

»p » ■» < host <1 it is » M«h uU d.ut a< • »)j % »», 1 .mil no t t 

ianwU puipos, , i* the olivet t«i du tiuo, *h« iMond»ot 
the a av n and . ent < un »u • with* nth a» i * m » » <L A y an* 1 
a it u*d t as *h < 11 01 a* x »v 5 • 11 iht 1 * » I* * jk is olrjci t. ,1 1 » 
thi * h»Mvn, that tuv" ovpiii v mto lin 1 isua,.M* m 1 
comcnum* < * iauiu ss, til do os, math oJ tin rule 
must V'd to ut,« »u ta in, , and to * in.s, ot dis* t ivnn, 
whnhtu Ij ih 11 1m, ,d\» u , iMm! rued, t»»u this doe'* 
*iot IuHom A*- n 1 *. ' h m.i r»ti .mi a^^ieat at** *er« ise 
*»l uis< it fton, «Ui( * , I ill ihrMioiit mu Mo-rioiuhlc 

as \> ill lH* Mil fla . ISM.Os lift 1 ) .« ‘ 1 r 0 >( Oiahlt 

tonvi uii nt c\ ala! I fiitu's* »»i (h, 4 is» in uh oi ilu* ruh* in 
*|Utstion A omriiut nay he *1!*;* * ti««i>ap 1 < (wt its omeo 
'•onablriu ss and ttniairmaft, arJioct Let ij» ohjei ttotiahl** 
on tht /toumi ol s*r vie.h a d» t»i\* *»*, will ind«u 4 » t 

iwuut * s* h ;uit\ to i***un«i »t : !>ut stu! ih* re 1* a ticket 
m v,hnh, h'jnm will < leu u lost! a i<h acuiocv- 
th iv meuj Lord 7 tutfau* said m t u n e of 

(>70t;>*re v flt't7* r j*], \U' *• hi 'in on 'uiahrs -o st»*on^ 
Jtnd complete, that it mu,t !»t impo sihh in yt^u 
*t to u ir»au ol 1 o.niMon ** use vmh».«*t pioihicma ait 
u cm lam au on ol the iiii{uahi\ <*l it ' 2x\ m ie ,xci to 
the rule in tjde^tioti, it vans lv much * d, \vith(>ut a 
Comth fieirj* )n tdin ; uotne ot iin ahu a- , ln>t 

win n du ahiibu is so stionj*,, »nd coii.pUte, that 

cveiv man ol common miw, tvi nliom it 1 * slat* 0, mud 
exclaim in ,t *t, the u‘t s»U|>po‘cdh\ Lou! 
to, is come , and Lcjmu will lutcthre u# srt it aside. 
That the ude ha**, bti n strenyh, ^tossK^and coaijilctth . 
abused m the present ettbs , appeals not to be doubt* d 
4th. The tiust is nor hooted withm those humidifies* 
which the Lnv tequuestm tru-Us ol tins desn ipti<#u , I)'- 
, 1 a use the will a\t< »npts to protract t lit accumulation dui- 
<ng the lives ol pei sons unboui al the ume of the Usta» 
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* „ f'lShlS I N CHANChRV. , , 

1805* toA d* . » «v , the testator having selected lor that pn: 

Uyv po • the uvis ol uub poisons as might noi be born nit 

v . f ? in hu time alto his dtitasc, and the pci*son<i dm* 

v i*. (jil t*! i annul be consideud as porous actually horn 

Vo.. U1 | (1 

It t 1 ' true, t hat f« *i sonic puip-*sts, a% a* the Cummon 
t h.iw io take bv dcuClit, and b\ in* and 'll *f ithtWi III i, 

lb, to take b\ »at ol mn undo, .1 child. t\ tif • : > # i/ ci’*itn 
Att v»*rf,rvh« 11 the d< ft u him would devolve 

upon lnm, il In win !u*fp. bn onus ninth d to U, aiiei 
hi i*- mop and o»nt chin min upon it .inddiwst it 
fif»m t*»e bi*t i»ki t Hut ius title to nun - upon the n 
t.itc , eftn his bn tli «s i»,» f a u usr »pn mi *d his supposed 
imVi nu doting the nuu h* was ev « nil**' mi wjc, hu* 
htiau^e m tin case ol im ttk*ng 1 *' decant <h< haw, a* 
the nisi ii*t nf hn bn th, inu'si. him, though a postluunou* 
chilli, with t)i» ihaiact'i of ben, tnd r m rfjmntl) with 
all tin 1 uni > «d h iislilp * n»d bi 1 iu-*» wlv n he 1 lllins by 
Wat ol lennmdn, n is exp»» A p.mokdhi 10 and M 
IV 1 1 Hi t lb, t‘> it the »em ni h r di.di \c 4 in him lipol 
his hilt 1 ' II ih* La'v con* *L»ed bno i*m' o *,t I. cion Ins 
T 120 j birth, the In ehold during tin «*o,c of his h mg - 1 .s 7/## 
in would Ih \estcd m him >*• tlu l\> ■ »! the Law, 

and ioi the porous* s of Law bid that t , «.nl\ is not tlu 
cast. ♦ hu wlide he e tn a * «» tn s<* >u* t th« Liw \csts the 
fiiehold in thi mt* itm diar*' ml ei , ts leu, with « vuy 
light and luuth* 11 of heirship , *%o that ulu 1 the both of 
the n* at* ; hi 1. lie even 11 (a ms tlu profits ol the istat* -* 
against him 1 bar rluss ot li\<*s thvieieje, whnh is now 
the Subject of obsi n atir.ti, lieuliet h«d nor f miU ha* e art 
cxt-tenct, either in t,nt, *u m Lnu^ in tie* bhue*e of <VL 
Thttlu^m It tolbnv*, th it b\ tlu admi -sion of tin. »n in- 
to thi term of suspense , thi boundai 1 . nn s< j dn d hv Law 
for the s»Hpcns« ol it a! piu]»m\, has bun eM.tded N<« 
cases, the « uhp * t oi which u d ptoi»eii\, i.n Ih met:* 
tioni d, in v»hirli a child m ntm *** <m > r ius been held to 
be * > i'Ubt< nu fot an\ piti]><«si , » m 1 pt to ftimt the e^ratr 
of the font devisee, a foi the .u uu! iieuclit of the i luiii 
himscH, Ih mi* the ■»ulistit,*tid do tsee in Ueiuu'tt v, 
lltmf nwotcl, ('ij Lord ilathvist dctjaicd, tli.it th* Court 
had itcvci * oitsti uc d a child tn vain* sa 7 icn to bt actu* 
ally horn at the tim* of the death of the testator, except 
in ilw rase of a dc\ ise to the cluldien. Cases upon ti list- 
ed juisonal est,*l« s ,.re not applnabii to cases ol the pro* 
sent ih si upturn, arising mi devise* ol real estates; fm 
those n»lcs ol Luv, icspcctmg real estates, which u- 
quue, that an esLate of ficehold should he actually vesttd, 
in t *ome person, and theiefoic den) a legal existence to 'i 
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iliilil rtf o«, /m»i\ e\In tot !>i% m»n tviiidit, ate in no 1 °o *„ 

VIM ippll, ilijt to imst- of t »« The l.hC .d 

$ Vttg \ kct'l , Is vlu univ t.« * , V'lu'10 tilt f >) till-* 1 IIFI l » fc. 1> ^ 

iit'Sb tit making *» » mid r ” jtv.f', n// .*,*<// *i l,{, j t , t di * pm. 

P°se su iptusr , appi ii - t«. h» Inn * *»«ttti d , huf " *uic'»d« 

that \\ is .i c t-e of peisunal Nnw, p, Js j t ., 

inv, which ttcn.fs a legal t visUu* to a c luli'l , ,» t .> »/,* 

Wi »**/« , whtn peisunal * 4 iu is « < m < un <], it t »n ( 
penally whnt, tt*. m k*t < \ ft/ » w,7, i: g.' » > i th it < w t 
pio\is><m made In a put* i : h>* achiM,) tint' dim is 
strong gif'tind to torn* mL d, it a - h> l«f ww* * s,* ,v,, 
shall, ill the t_\t of the l uu , h< si ( pjK>si *] i > t \i ,« * ii k , 
o ami ljt in U. and that lUn* should In « unj* disposition 
m» the Cotuts >° luwuu s*h 1' «n u gum* nf no in du pro- 
M\»f t i-4 , imm the v\\\ il»iht\ * f some. MM* • i jo | , i hriji! 
to be in lip ,hdd, while • '« s //" »/*.«/: , * iht n ii,mt 14 1 , 
wholly Jnsdnu 1 k 

Adtuiitmg. Inn* . ,* *, d« it t*»t l» % » ^ b j.j ( |.,isti i-uui, 
it'i m’iu' !«ui]>i)s» -> <d Lav,, >n ,i'i m U,« liktimecd 
>// f *t’ ihxx lie \ * 1 1 v i ii>i\ V11 « n<;t yi ( 1 am *- hi 

tin use he math td thi’fi Li in* 1 cis, wini* tin xnne 
i»»onths h:i\c h* < * m< tun*n. t |, a , pcruai allcwul L»r 
ptotui’m*; tin linens d it »> 

ulth I s that ;)c ic»i‘ 1 iixiifts iin the sake 

.1 tin postliiim 11 , iImKI, i» u utL d t ! t I* nciju* 1 hs flic 
prc'Ua<tiort‘ I lit a iii-unt pu »!n« cel t 

while the tiiiic in iinh* h iw In t n aihhsl to, atn oth« 2 pur- 
pose , ami t *iuh»ps an ui^l'Kv * imikil lx h t (*u^]it, win ic 
th< Com fs haNe had ou .isio.i to me nn »n die mwo months^ 
without addiac; at die ^ urn turn , th il rh* v \»tre illovcd 
merely J. 1 1 lie lit »u in of tin posthuniom fluid flien 
how dneu tile au*umem stand : A posthumous f hild is in 
iUtl unborn at tlu \ dec east The Law allows 

that, when aitn his hn th he answers the < h t ir 'rtei ol heir, 
taking fay descent , and also >n soph cases, espei laily pro- 
\ided toi by A<t ol Pat luuncnt, ht 1 bein^ tn vsrsn* $7 
were shall not depnvi him oi an cst.tii.to uhnli, 1^ artu- 
ally bom at the tirtie ol its d* \olution, iu w mid h»\t 
been ontulod I\) hi gut Horn du-, tint 1 n ill f*»uposcs, 
and pamcularh for purposes, uhnb as m ilu ptevnt 
case, operate to then piejuchie, posthumous rhddreu 
shall, in the sup’^usiUon ol Law, be thought m r 'Mstei*LC, 
is unjustihabk*. 

Jth. In other respects the suspense ''ndentk extends [ J22 J 
beyond the lives of pu sons in fating ji the testatoi’- 
de tease. 

The classes ojf lives arc d< s< rilvd In the testator in the 
Inllowing woids : 1st. vt> During the natural live* ot n»\ 
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*» /V* f hi>th Thf!ltis'>au, (Va Tiu'th t r*w* 

ip** ( ''it' ' * IhHI.is sw ” Oil “ And ol Mir grand , on 
'<• /r,'.i/ / j.i //f«.s :»cm <d rm said sou /V. / A'«jc / * J ' * 
//m»" *i »*!d " And of on li oilier suns as on su*f son 
“ //'<» hua f Tut Huston now h **. or m u b.m 4th “ 4nd 

* di'smh ih r iiu as *«v g) unison /ofm i wmi son *ot 
,i in v said sun /Vri *!siuu Hu fiu'suv dmv haw" 5th 

* And oi uu.h iss \u as am othei soiin «d m\ snid son 

a Ptfti Is tt r ft I\t this** ,n m »» l*i,i ” <»rli And of -tub 
sW sont> as mi said ions i\uot!fjiJ l !u fl “ . s in and 

u ('licit s Ph itus* *it ina* have ~lh v; \nd .»f s»a b n‘,ue 
w is stub ions ma< hiu a- si> «!) *•« *i mg ai the umt ui 
4H on dec • 1 a o» bum i>t dm turn atuiw i»d 

'I In ([m aiou is, a\ bethel all th< liters, me n loucd iu 
fins pail ol tin will, mils! in « essiiiiK Luxe b» c n *u « «ast- 
' n*;i m ilu i»h uni) ol ilu t«sTitfi: *#» , wlu thei oonu o' 
tin in might t o.ne into# \im.me it 7* : hi > der\aa £ fhi 
the laM sui.j < hi ,»u lit. m vim. i, «" id# nth ic r > Mim;< 
Now unh • ■« thi urn. Is in du *\h i lit ( >th, »’Mh and * tit 
kusii'x \ . oi the ut* n* at* i u.n'udhi Iiu tpi dit« mg 
WOld , ,4 u» shall in li uv» T tin tmie of mis il »< *,st » i 
44 bo* >1 ill due tutu »li< i a ai d » whuh ip iisi'dai #u! at 
the rml of i«u 1 isf niiin! 1 » «>( tb sisun-i, li.« \ mum 
i J« nd l< | * \ »vii* m[, , Mn f 4 ht i>i r alt« I ,{ I * « 
Pitlli: sv/i’s u» » t as IJijr »h* <pi ihh mg uu»d*» v atnn>t t 
upon am laoMijih mh » ot gram n uiial «u legal *'01^ 
sum lion a{ j»h *#> tit m !i* « imnimi s. nog hy • mi\ tuic 
of ijrammai, and r iu ndng l*i i * pnnoph and ]u< j ce» 
dent of i< gal simui* ina, w»>id'» u( ndatmu uc t*hva> 
c\rtuM\ilv i.hfod to th* m vt xninrdiatc 1 anti i ». dent • 
unU 4 - ■> siisl* ‘ m »usi\<* t»‘h u mi * i mliai Misses the -euta’ur. 
But m the \>u *a tit i .isj ilu >c*iiur(‘ iv dl u only not be 
i‘inb*oj ism (i l>v (oi'hism; lit* u h u ot'* t«im». la -t m:inu# 4 t 
fil the sv *itu*a m the no\# mum'di m anumbu 4 u* that 
stuuiKt, i'»u ilu Mimtici vwP he embartaa'ad in an 
tvreine h*«ue*>v t \ti nding the udeu me to am pi »oi 
nu other <«i H Itudinot embar.Vsed by couhniug 
tin- j»ii unto to tin- last aniut'knt m ihe t'ist member 
ol tiie sintMue, lot « v«‘?v m imIki of the M'utoiut WtH 
then \>l eomph u m.tselt, * vu\ memhei will ha^e it”, 
woid of ldition, and an antuulsnt word, to which it 
expin i tiv lei# i s . hut it \ oil !>e embart asVsd m an extreme 
digui in evt*mluv tin jehiin#*. lothepnor mentbri * 
#»l tin a nti m** Die resit n ttvi* woids cannot he applied 
Ki tlu lost or s; corn! im mix < s of the ^ententt without 
making them .ihv»lut# nous* nse dins alone loads to the 
com h« ,ion, tli it tlun w< *t. not to lie ioii ^rod to the othi i 
memlieis of the sentence , especially as without them 
and standing by itsedf, < aih of those memla r& is perfet l 
II the rest unite woid wive icfer red to the third and fcm th 
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metobeis o: Uu ^hl»-nrt, uus-hitU » i ilu at nius: ho nmt 
*< d. nr tht »« lt*r< m. \vill n»;»Li *h* »a »-« , U t f iiorsenso * 
f ini the n'onls “ born m dui inne allmt n.!,’ 1 « m n» m 
x refotnd *o the \»ord > ‘ nmv hns ’ a . a i , i.m 

thul a ti Stator, s*,i #lkint* 0< Soil* hi vi.i i )ms ill t- 

. mailt, tan fksuibc thv *n as !»o» #a hi d»n ntn* ,ilr< \ 
hts »jt*Lc ii«e. 'Tit* liUh m n»be* nl^hi ,m.Uh.^ \ *■ K m- 

pltO uU>i<>Ut the irsuUMVt ‘Vo, d*. ti*n do a. ^ }u, t 
ttva maU tie**!'' a •- ol it, but the n lb'* kaw i' am 
vp tiioi open to ilu i ‘l( i >«< < *»* th. ohp t tion , as hv < T i 
UiU* ol t OHilun :v» i tlu lc till liM U it Uir \ art 

rbed to vh.M i*ii .id <*r ot t]j» ^i.'nio, imr.t k tifu.i't 
*u ?I*C u '.Ml, ‘ uK Hi lo| I il *li if. all'! Oot to tV* w ' {S tie (.1 

vln ^n*V It a, \!»»,V)S 'i »M J*, th»l ,t t. Mill I, 

"i 'hi ,( •< iii S'Mv-ivMl,, ,1 i til Hilo Ik 1 1 j s V* 'll, 

s'oMlhf 1 .»‘C hill It 01 I'! lui'Jl PI|ii.lH l' | Hi\ U‘ tO« 
t l u* .^rm *>t i'll ii h, iii*, 'ii < a.’iiio i< »*• tuna nj it, 
*-*t . v ' ii* t . >ii ».* lot u»»oo» . jp id >on >* in * K d\ , \ * l t > 
lino »i|>* . 4 Hi ' * I’m KK*it,ii i,l «hi ;,*Mm a 
.be •* o ' o a" Hi *h» liifh t.i «o*s t it hi* t jsi »-i l Mi- 
ca's t.i> ‘ a 1 At- *1 i I j« v u, m kui. I <u «h a-oiil 

“ s« jr. '’n W' I * v ‘ U il h !• MHj.iallh f, iul thrii 
in ou' ih* t Ii.c # i *•• j ' i/ u' ul *• » j s.» i 

V s \l Mi ** M, r*i'i 1 IH * 1 1 tv'*,. I u .ill i. is '.{ |.'u» 
V 11 i'„ tvll* V VI ! «' j ‘ * # 4 ■ j? *] t , *1 ''*«t odetk 

th at *i'M th“ x i' I • .1 * idit v».iMi ,» f mu] t hat tl,i 

Ji i»ali w .i. i » m , oi ‘■•oj.a 1 * I. *!ii »' /ia .< i • il* *1 

Glh, I **> idx , t'i» K tti'lnllc 1 m 1 i ♦* * t!«i‘ o Hc'ld pli’.srihMl 
l)\ * Ut lot th I SI ol .0 1*1 I'V 

\\htih 1*1 I’ltHM u jMOjtiO to lv k M.vx <1 i i t 1 ,! 1 ta *d‘ , 
til! (iM’ilu'Oi < u* * 

*1 lie |>io t Ki md oak h; t *i mud. *l ih*lon* f th* tin 1 
ol tH<'s( iiUoi!nuit r .. l r Jt tlu- jiat; # j> ha til n> thvi 
#:onis*pi|/lati*)n < t ih** tovto*,, \ »*im % tint, tht 
and jntiu tl ;>io*!um oi ». » m, to hi t; j/'ol t « i * jiaisoj, , 
simi m thr man^rr, hi h if land - ♦* m»* ,ntMatl\ puj- 
chascd fni'i ''i ulc«l , ioi»hMman! te thr tjtu 1 ^ tlu mat 
ol thoai wiMiltl In a])jil. r il‘!< r o » tlo <. '{Hv., iio 
hat ms iii‘ • v ti'* *< t ii'Mid >t «on t*i 

be Mi, > ) ii th* }'*u nasi-- tie i.-.niih uncle . y*t 

that th«* hi i*c-tk»al ovncMiiic <d tin* j„op< it' \ dl In* sus- 
pended, not oalv, till tlu lives, <1 »un^ wfm Ii it is d.- 
tcrud to ix a*, onul.ilcd. ih:di * po*, »»rJ dutni , such 
liuthcv pel mil ol tiim* a> nuiv rl ip t. hdvvciii tlu- dm as 
of the la* t njjvivinpf life and thi comp]otJr % n o t> “l.n 
nur< base 

J SI \ s.irn- ] n 
S Romujm 
i\ lh 
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1805 • Tfu nspnmients, the devisees m trust, insisted, that 
WvO th' dfM t ci ought to be affirmed, for the following Rr* a sox : . 
A Tflfmtsfto* 1 he \.ilidity ol the disposition, made by the late Mt . \ 
> v that part of his teal and personal estate* 

^ 1S subjee 1 of the present appeal, depends solely 
un the question, whether the period, dining which* he a 
directed the enjoyment of the property to he suspended, 
and the accumulation of the rents and piofits of it to be 
carried on and continui d, exceeds the bounds, allowed 
and established bv the laws of England foi the suspension 
of the benefit lal jtlommi on uf piopmv, and the complete 
and absolute power of disposing theicof \ s the law 
stood at the time of J/> Thdms\oa\ decease, it w\s per- 
il ctlv settled, that the absolute \cstuig of property might 
be postponed, and the av cumulation of it continued, dur- 
ing the lues ol persons m being, and the hie of the sur- 
vival of them, and f«u twenty-one ) cars after the survi- 
vors dei ease, aryl a furthei number of months, equal to 
the diuation of ptognum ) . Non tlu tci m of suspense and 
accumulation, directed b\ fll* I'hdhtsson^ is confined to 
the lives *d persons in bung at the time of hi3 decease, or 
born in due tone aitu wards, / <\ tn vrntu yr/ mete at his 
dcctasc, and the life id the longest liver of them , and 
thus, hung i unfilled to lives in tuslonco at the death of 
the testatoi, oi to come int«> existime within the penod 
of gestation lmnudntely after his death, without any 
jeftrencc to any fuiihet ntimbu of years, if not only does 
not exceed, hut it fa!*s short qf, that boundary, to which, 
accojding to established iule«i, it might have been law- 
fully proti acted* 

# A. Ptggott. 

N* Ridliy. 

'Hie jespondents, IV ill mm Thdhiswn and Err dei tek 
l 'ht Hu . s 'y/j, and Edmund Tndlvs «. ; v, //e ntdi r Thdlussvn y 
{ J26 j Jrthw Ehdhiss *? and Phonics Eltdlusson^ bung infants,. 

submit tin *i rights and mti tots under the said will, so 
f»u as thi y art oi ni.t> he afletted b\ the said appeal, to 
the toiisideiation of tlu lr J oidslup*, and, in case their 
Lordships shall be of opinion, that the limitations in the 
said will may be modified and «itcMcd in suih a manner 
as to give edict t to the guici d intent oVthe testator, the 
said respondents humbly subtnii, that they may eventually 
be entitled the whole oi to a share *n the said testator’s 
devised estates 

T. M Sutton. 

Sw C Cox, 4 

R. Richards. 

C. Thomson. 



ClSM IK' CUANCBST. 

The lespondent, His Majesty’s 4ttarrnty-Genera! y trust- I8O5, 
ed 4 that the said decree Will bo atBnm d, feu the following C^w/ 
among other* R* aso\ ? : Thh*»w,on 


I The only question is, whethei the Ustitoi has trans- ,,, v t 
gressed any of those lulcs ot Law o\ Point}, which ounM 
were sanctioned and established by decisions ol Courts ot 
Justice at the lim<L when lie made hp» will r '1 ’at vtn exe- 
cutory devise is good, which is to take t fleet in pos- 
session after the determination of any number oflives c>l 
persons actually boin, and aftci the death of aMuld on 
centre sti ?nat* % (illowing for the pc nod of gestation o l 
such child,) is a rule, wliuh * moot now In shaken, with- 
out shaking the foundation of the Law In the pies« nt 
cast on the rk rermmation of onl> nine livisthcu* will be 
a vested estate m possession , md tin v t sting thru foie 
of the ptopcity m question is nor noMponid ioi 1 lon^c* 
period than the Law allows Hu u is nothing m tins » a \ 
which m U’cluma! language u "d to <1 pt ipe ImM\ An 
estate may ht limited to one lor lib uinamd'? to am, 
ther for life, remainder to a thud, i» d “» on to tw* i»t\ 
poisons foi life, nay a setlh nr nt 1 ms, b\ the d»i‘< lions 1^1 
of a Court of Kqmti, hi ui m id* , h •1111111* .111 < state to 
fifty persons in being for tin u su»iH 4 ,si\ % * hu . (<•) atid 
no iiuon* enitnrc ha* rut Ucn appn Iniitkc! from such 
limitations. 'I hr tule Jus lac u laid down 111 plain and 
intelligible terms, with ich lent » to the imv umunstame' 
of the number of lives, that it ih»< , not sn;n?h how gnat 
the number of lives is , foi •! 1 *- bit foi the )i f ^ ol the 
survivor, and therefore but foi the Iik of one pri«on. A 
ms*n mav appoint IOO ot IOOO tiustce* mil, that the 
survivor shall appoint a hfi-estau That would !)i within 
the line of a perpetuity 1 lu Judges hau m\cr Ik^u 
aware ol the diih.it nee between one life and twi uty I'm ?■>. 

Every executoiy devise is good, that doe» not tend to 
make an estate unalienable beyond tin pound .illowid In 
law as to legal estates, which cannot he M'uh’itd 1111a- 
lienable bey ond the time, at which the n maindtr-man, 
who was not in existence at the time ol the limitation ol 
the estate, would at rive at the age of iweut\-one The 
Court has no critciion to judge ol the mr ouvemenei, 
arising fiom rcbtiaimng the alu nation ot propel tv bv 
executoiy devis'd, except by analogy to the restiaint, 
which the Common Law allows to ht put pn tin alienation 
of real pioperty. (h) 

2 . The notion, that an executory dev is? is good ot bad, 
according to the numbci of lives, after which it is to take 

( a 1 Hvmhftnt'in v" IIumfa*ttoiu 1 P Ft ht 3 0 > 2 . 

( bj JLovcv, It mdhvtii, Sid. 450 3 Ch ( t r .'** Ifnnit,, ? *//;, \ If rubn 

i‘.»> i p. rrm.Soi, * /:,/'<*, 1 s<tih » j > . 1 / «/ °78. j h* 

to Cm. 3 a 



UZ . Cases 

}. 1,80$. cffc i, iu\cr occurred to My'Jjftdge or l*smy$x .until the 

: V \*vV present case , Lor can such a notion be supported , unless 
: Tjj^a f.csM>\ it s»h.dl be determined, that a Judge is to decide upou-tlic 
pj\ tit id ar circumstances of each particular ca<ie i and that 
/ 1S not . to *°°k a £ ent * ra l rule, but * for particular in* 

1 • L ‘ stances, in which the general rule has been acted upon. 

In the Duke ol Noi folk's case \a ) Loitl Nottingham , so 
fat from deciding upon the pi maple, that executor} de- 
vises must depend upon the mlc of t onvenience or inaon- 
veuienee, has positively dec hired, that lie intended to 
coniine executory dcsiscb and trusts within the limits of 
estates tail, and without any exception he die .same 
limitation to * xccutoiy d< vises, and trusts The extent 
of the property, the cruelty or kindness of the di c pod~ 
non, cannot be pa muted to opeialc upon the decision of 
^ M •» Comt of Justice. 'I he intention of the teslatm in this 

■* / " case is clear and nt tain It if* consistent with the rule <♦*’ 

'* , s \ law. That munjmn cannot he controlled by ideas ol u i 
. t fitness or (inhtness, c»f Us polic y r or impolicy* The inten- 
tion ot the t< ta<'»j i, consistent with the settled rub's of 
Lav\ at the time when his will was made, and ihtiufon. 
the will must In established 

0 The ob/cition, that the doc time ol t xrcutm , Ue 
\«ses is not apphcahle to a mist ol acui mdaUou, is to- 
, tali) unfounth cl r l he afterrmn of a Court of tirpmv has 
been ft c cjik nlly tin ec ted to a tru&t of accumulation J here 
tire many cases, in which au umulation has b*'cn duerted 
by dm Court, became the termor has exprcssK directed 
it, (h) othc i s, m whuh it has been directed, because the 
will .contained indications of such an intention, and 
others, m which the attention ol the Conn has Ken so 
pmticularh called to the legality of the acuimulaticu 
du ected, as to fix the petiod bevond which such rtcum* 

[ iil9 ] lfirion was not to extend. The objection ha3 never been 
he foie made, even in argument, except in the case of 
L.ul\ J)»'?mon\ will, when it was raided in ai lment, 
hut wi thou* .success (a) It lias always been considered 
in the power of a Ustaloi to direct an accumulation of 
the unts and piohts of his estates ior the same period of 
tune, dining which the law allows a testator to render his 
estate* unalienable It that is not the pcuod, during 
which die trust ot accumulation is to cohtinue, whal. other 
period is to he* substituted ? May the accumulation be 
permitted lor one life, 01 for three liees, or for twenty? 

(a J 3 < 'h Ca* X 'irjLBep 3 29. 'IFn.m 73.80. Pod** itrp. 32 '* 

I ami MSS 

( b) J/nplxa* v thptim, 1 J>r».268 Fur 44. I Site. $81 1 f# ?G? - 
UntkFt note, 331. Cv, /At. 371, b 
~ cj Utl** mV Lord Montfwt> 1 fos. 48$, 

> <> ) p I J r > IIji'itoM, 2l»t July, 1786. ,v 
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Different Judges may entertain very different opinions 
upon the subject* One good life may be more than equal 
to fifty bad' lives. The rule, therefore, which can neither 
be extended nor contracted* is laid down In the Law ; and 
is, that accumulation may go on during at period of 
t time, during which the Law permits the estate to lemaiu 
unahenafde. The* Law does nor regaid the quantity of 
property accumulated ; but anxiously pi ovules, that* when 
accumulated, it shall not remain unalienable beyond a 
period clearly marked out and defined. 

4, With respect to the objection, that Hi child en venttt 
sa mete is not a life in being lor the purpose of suspend * 
itig the absolute testing ot an estate, it i** clear, that such 
childi en are considered by law ns in being for a vaiieiy 
ol pm poses. They are considered as m being at the death 
of an ni testate, in order to be entitled to take under the 
Statute foi Distribution ot I no states' Instates : they *aie 
. jpa’de «>I taking hy descent estates h*hv simple 01 in 
lee tail. It is admitted, tJrtf the\ arc to be considered as 
in being ter smh a put pose :is the presmt The whole 
foundation for the argument, that such children an to he 
Consideud as m being for tht ir own hint fit only, rests 
upon s.»io« wowl«5, which suim icpmtcrs of derisions 
hate is«*»lu»i *o Judges, wiu-n delivmng then opirions 
upon dum made hy mh b child* ui But these woids, 
ii tb* \ wire use*! in those rasi s, by no means negative 
the pioposition, that such rhiMtvn sue m being for all 
puiposes. Theic is no season lot confining the rule. They 
ate entitled to all tlu privileges ol all pu/»ons; imdrit i* 
reasonable, that they should be the means of conferring 
privileges upon other persona. But the Law considers such 
children as in being in cases, in which they mav be pre- 
judiced. They may be vouched m a rccovei y ; (a) though 
such vouchei is for the purpose of making them answer* 
abk ovci in value. They may be executors. Such a child 
bus been considered in being lor such a purpose as the 
present in Long v. 1 Blackail, ( b) which is a complete deci- 
sion on the very point. Supposing, that the case of Long 
V. Blackallh** not setthd the point, the woids in the tes* 
tator’s will 4i born in dut time afterwards” alfoid a prin- 
ciple of construction, sufficient to maintain the point. 
Those words must be taken in constiuction of law as de- 
scribing that period, during which persons may come in 
csse^ for whose lives according to law the accumulation 
maj? go forward. 

5. With respect to the objection, that the words of 
restriction in the will u as shall be living at the time of 


m 
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13d Cases in Chancery. 1 

1805 *. M niv dc\ ease at born in due time afterwards” 1 are, ac 

- ^ysj toiding to just construction, to be confined to the last 

THfcWcHHON cl.i«* oi persons^ during whose lives the accumulation is 
Kd y to be, and cannot, according to the rules of construction, 

weoMoiip | j( ran j e( | | )ac j c to an y 0 f t j ic preceding classes, it is sub- 

mitted, that the clause of restriction cannot be discon- 
nected from all the descriptions of persons, whose lives 
I.M J are specified. It is one sentence ; and the qualification is 
applicable, and must be applied, to the whole. Strict 
grammatical const! uenun is not the rule, whith govern* 
in wills, if the intention of the testator requires a different 
construction: and this soit of constiuction applies to all 
cases, whether the tcstamentaiy disposition be contrary 
to, oi consistent with, what may he considered as worth) 
nt favour, that the intention of the testatoi, if it is not 
inconsistent with the rules oi law, is alone to be attended 
to. * It is impossible to icad the clause m question, with 
a \icw to disiovtr the meaning of the testator, without 
being com im ul, that the testator meant to apply the re- 
strictive woids to all tht mcmhcis ut the clause, that 
should require stub lostnction The adding tin, lestiic- 
(ion, after the enumeration ol the last (lass of persons, 
was not became it was intended to apply to that only, but 
in order to a\oid the fit queue i ('petition of it 
6. As to the objection, that ihe testator has exceeded 
the bounds, prescribed b\ hw tor the suspense of pro- 
perty, in the clause, by winch he directs the property to 
be invested in the funds, until pui chases can be found, if 
such* objection is now to be repeated, the answer is, that 
such is the case in eveiy will, where there is a direction 
to lay out an accumulating fund of principal and interest 
in lands. It is always in this way; that, until the pur- 
chase can be made, the money is to be accumulated. 
Where an accumulating fund is to be made the ground 
of purchase, the interest and dh idends, until the purchase 
is made? are never directed to be paid to the person, 
who would be entitled tp the icnts and profits of the lands 
to be purchased. 

Emv„ Law. 

Sp, Percevai. 
l# I- Ca-mpbjoj,. 

[ 132 ] This case was argued, on several days, at the Bar of the 
House, by Mr. Mansfield , and Mr . homily , for the Appel- 
lants, and by The Attorney-Genual, (a) The Solicitor* 
General, (b) Mr. Piggott, Mr . £k hat els, Mr. Alexander, 
and Mr. Cox, for the Respondents. After the argument 


(a) The lion* Spencer &e*cmil 


(h) Sir T.MSuttm* 
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the following questions wefe proposed to the Judges on 1H0J, 4 ’ 
the motion of The Lord Chancellor, ( c } V-nro 

A us tutor by his will* being seised in fee of tin; Thlu-ushos 
real estate, therein mentioned, made the following devise : 

' u I give and devise all my manors, me&suair n s, tenements* " o0 ? wuttn 
A< and hereditaments, at Brodnvotfh m the County oi 
u Totk after the dt»ath of my sons Pitot /wmc The Hus# on 
u Geotge Woodford Thelitis son and Chat Us Thellu^on and * 

w of my grandson John T/u l l us son son of my son PiWr 
u Isaac The Hus a on and of such other sons as my said son 
u Peter Isaac ThcUmsonmjy ha\c and of such sons as niv 
u said sons Geoige IVoodfotd Thcflu< son and Chatlcs r P tellur - 
“ son may have and of such issue as such sons may hate a , 
ct shall be living at the time oi mV decease or born in due 
u time afterwards and after the deaths of the sunivors 
“and survivor of the several persons afoiesaid to such 
M person as at the tune of tie death of the survive* •>! 

1,4 the said sevciai pci son , shall then be the eldest m ih* * ./ 

w< lineal descendant of my son Petti * Paa^ Tfullu ,\on 
* 4 and his liens lor cwr.” — At the time ul the testator’s 
death thcie woe seven persons ai luallv botn, aiowtung 
the description mentioned in the n st itoi’s will , nnrl there 
were two tn otnttt su mm aasweung the discnption; if 
children cn Mint; c sa mire doanswei that desi i iption, AH 
the said several pe»son**, so desmoid in the ti stator’* 

Will, being dead, and, at the cb ath ol the ^t:r\ i\or of such * 
aeveial pei sons thcie being living one male lineal des- [ 133 J 
Cendant of the testatoi’s son Peter Patti Fhellttss and 
one only. Is such person entitled by law* under the legal 
effect of the devise above stated, and the* legal consume* 
lion of the several words, m which the same is expressed, 
to the said manois, messuages, tenements, and heredita- 
ments, at Brodsworth ? 

2d, If at the death of the survivor of such several per- 
sons, as aforesaid, such onl\ male lineal descendant was 
not actually botn, but was cn ventie m ma * , would such 
lineal descendant, when actually bom, be so entitled? 


The unanimous opinion of the fudges was pronounced Aa* 
by the Lord Chief Baron Mvciunaio Tin- other J udges 
present were Lord Ellenhorzugh, Grose, It Wane, Heath, 

Hooke , Chambre , Barons Thompson and Graham Since 
the argument Laid Ahaaley bad died , and Baion f/otham 
resigned: the iormer being succeeded bv Sh y times 
Mansfield; the latter by Sir T, X L Sutton 
Sit A* Macoonald, Chief Baion. — The first objection 
to the wilt is, that the testator has exceeded that portion 
C r J Lord Etch 'i 
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of time, w ithiri which the contingency must happen, upon 
which an executory device is permitted to be limited by 
r the* i ulcs of law ; for three reasons : First, because so great 
a number of lives cannot be taken as in the present instance, 
to protract the time, duriogwhich the vesting is suspended, 
ami consequently the power of alienation is suspended ? 
Secondly, that the testator has added Vo the lives of per- 
sons, who should be born at the time of his death, the 
lives* 'of JpCrsons, who might not be born : Thirdly, that, 
aftqp enumerating diffeient classes of lives, during the 
contnuiapju* of which the vesting is suspended, the testa- 
tor has concluded with these rcstrictitt vtoids, “ as shall 
he living at the tune of my decease or boin m due time 
aftci wards,” and that, as thest words appertain only to 
the last class m the t numeration, the words which are 
used in the pi eroding classes being unrestricted, they 
will- extend to gmnd< hildrtn and grcat-giaudrhiUlren, 
and their issue , and so nuke this exec u tot y devise und 
m its creation, as being too remote. With icspei t to the: 
first giound, uz. the number of lives taken, which m the* 
present instant c is nine, I apprehend, that no case or 
dictum has diawn any line as to this point, which a testa- 
tor is forbidden to pass On the contrary, m the cases, 
in which this .subject has been considered h> the ablest 
Judges, they have for a gioat length of tune expressed 
themselves as to the number of lives, not merely without 
any qualification oi uirnmM upturn, but have treated the> 
number of co-cxisting lives as matter of no moment; the 
ground of that opinion being, that no public inconveni- 
ence can arise from a suspension of the vesting, and there- 
by placing land out of circulation during any one life ; and 
that in fact the lifr of the survivor of many persons named 
or described is but the life of some one. This was held 
without dissent by Twtsdcn in love v. Wyndham^ (a) 
twenty years Ik fore the determination of the Duke of 
Norfolk's case ; who says, that the devise oi a farm may 
be for twenty lives, one after another, if ail be in exist- 
ence at once By this expression he must be understood 
to mean any" number oi lives, the extinction of which 
could be pi oved without difficulty. When this subject 
of executory trusts came to b examined by the great 
powers of Lord Nottingham as to the titafe, within which 
the contingency must happen, he thus expresses himself* 

44 If a term be devised, or the trust of a term limited, 
w to one for life with twenty remainders for life succes* 

44 aively, and all the peistms are in existence and alive at 
44 the time of the limitation of their estate, these, though 
41 they look like a possibility upon a possibility, are all 
<tgood, because they produce tie inconvenience t they 
fo J l Jfod, SO, 
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44 wear oat in a little time.'* With an easy interpretation 180$. 
we find from Lord Nottingham, what that tendency to a Wrvx/ 
perpetuity is, which the policy of the Law has considered Tamu&m 
as a pi blic inconvemeiice ; namely, where an executory w v \ 
devise would have the effect of making la* K unalienable ™ QOO>,<wt ‘ 
beyond the time, which is allowed in legal limitations; 

* that is, beyond tM time, at which one in remainder would 
attain his age of twenty-one : if he were not born when * 

the limitations were executed. When he declares, that 
he will stop wheie he finds an inconvenience , he cannot 
consistently with sound construction of, the context, be 
understood to mean, nthoic Judges aibitraiily imagine, 
thev pctccive an inconvenience ; toi he has himself stated, 
where inconvenience begins , namely, by an attempt to 
•uspend the vesting longer tlian can Ik done b\ h gal limi- 
tation. I understand him to mean, that, whtu\tr Couits 
perceive, that smh would be* the effect, whatever ftia^ 
be the mode attempted, that effect mu«t be pi evented; 
and he gnes the same, hut no greater, latitude to ex- 
ecutoxy (let isos and executory tins** as »o estates tail. 

This has been cvri since adopted In S tilt*>xv'jod v. 

Edge (aj the Couit lv Id, that an rulnry e* tate, to arise 
within thq, compass oi a reasonable time, is good; as 
twenty or thirty years so is the compass of a life or 
lives , lor let the live s be ne\u so many, tlicie must be a . 
survivor, and so it is but tin length of that lift In Hum - 
hers ton v. Hu mho stun, (b) wheie an u tempt was made to 
create a vast numbei of estates lor file m succession, as 
well to persons unborn as to person? in existence, JLttod 
Cowper restrained that devise within the ‘limits assigned [ 136 ] 
to Common Law conve yances, by giving estates for life to 
all those, who were living, fat the death ot the testator,) 
and estates tail to those, who wcic unborn ; considering 
all the co-existing lives, (a vast many m number,) as 
amounting in the end to no more than one life. His Lord- 
ship was in the situation alluded to by Lord Nottingham , 
where a visible inconvenience appeared. The bounds pre- 
scribed to limitations m Common Law conveyance 3 were 
exceeded ; the excess was cut off: and the devise confined 
Within those limits. Lord Htudxvnle repeats the same 
doctrine in Sheffield v. Lord Orrery ;( a) using the words 
44 life or lives 5 * 'without any restriction as to number. 

Many other cases might he cited to the like effect ; but 
T shall only add what is laid down in two very modem 
cases. In Guraaii v. Wood(b) Lord Chief Justice Willey 
speaks of a life or lives without any qualification; and 
, Lord Thurkxo, in Rahman v. Hardens tic, (c ) says, that 


a ) 1 Salk 2 29. 
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180 CASKS' in* Ohanceby, 

1805. a man may appoint one hundred or one thousand ttusters, 
l V^v*w and that the survivor of them shall appoint a life estate 1 
, t'aMAu^ow It appears then; that the co-existing lives, at the expira- 
tar V * tion of which the contingency must happen* are not con- 
waooioflii j JI1C{ j t0 an y d e fi ttlt:e number. But it is asked, shall lands 
be tendered unalienable during the lives of all the indi- 
viduals who compose very large societies ot bodies of 
rnen* or where other very extensive descriptions are made 
use of? ,It may he answered, that, when such cases occur, 
they will, according to their respective circumstances, be 
put to the usual tfst, whether they will or will not tend 
to a perpetuity, by rendering it almost, if not quite, im- 
piaiticnble’to ascertain the extinction of the 1'ves de- 
scribed; and will Ik* suppot ted or avoided accordingly. 
But it is contended, that m these and other cases the per- 
X 137 ] sons, during whose lives the suspension was to continue, 

' f t werfc persons tmiru djatclv connected with, or immediately 

> leading to, the person, in whom the propeitv was first to 

vest, when the sus] cuision should he at .m end. I am un- 
able to find any authontv lor considering this as a sine 
qua non in the ri cation ol a good cx'tutoiy trust It is 
true, that this will almost alwa) s be the case and mode of 
disposing of pioperty, intiuduccd and encouraged up to 
a certain extent, for the convenience of families , in almost 
.all instances looking at the existing mcmbcis of the family 
of the testator and its connexions But whim the true 
reason for circumscribing the penod, during which aliena- 
tion may be suspended, is ad vet ted to, there seems to be 
nefcgrnund or principle, that renders such an ingredient 
necessary. The principle is the avoiding of a public evil 
hy placing property for too great a length of time out of 
commerce. The length of time will not be greater or less, 
whether the lives taken have any interest, vested or con- 
tingent, or have not ; nor, whether the lives are those of 
persons immediately connected with or immediately lead- 
ing to that person, in whom the property is first to vest: 
terms to which it is difficult to annex any precise meaning. 
The policy of the Law, which, 1 apprehend, looks merely to 
* duration of time, can in no way be affected by those circum- 
stances. This could not he the opinion of Lord Thurlvw in 
Robinson v Hardcastle ; nor is any such opinion to be found 
in any case or book upon this subject. Tne result of all the 
cases upon this point is thus summed up by Lord Chief 
, Justice Wilks (a) with his usual accuracy and perspicuity s 
44 Executory devises have not been considered as mere 
44 possibilities, but as certain interests and estates ; and 
44 nave been resembled to contingent remainders in all 
i 138 ] pother respects ; only they have been put under some 
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“restraints, to prevent perpetuities As “at first it was 1805. 

“ held, that the contingency must happen within the com- L*w i 

“ pass of a life or lues in being, or a reasonable number Thmacssox 
u of years; at length it was extended a little furthei, 
u namely, to a child en ventre xa wie at he time of the ' VouJ),0,tu 
% “ fatheiS death , because, as that contingency must ne* 

% “ cessanh happeft within less than nine months ahei the 
“death of a person in being, th it conjunction would in- 
troduce no inconvenience , and the rule, has in many 
u instances been extended to twenty-one years after the 
w death of a person in bung , us in tliat case likewise 
w theie is no dangei of a perpetuity 

Compiling what the testator h,is done in the present 
case with what is abotc cited, it will appear, that he has 
not postponed the vesting e\en so long as he might haic 
done 

The second objection, wh». h h is been made in'this 
case, is, that the testator has added to tl^e lues of pei aom» 
in being at the time ol lus d<‘< t*.ise tho*c ol persons n«t 
then born. It becomes, therefore, ncceissuy to discover, 
in what sense die t^tator meant to use th* \vor%ls “ bom 
<v in due time after wauls.” Such words, m the tase ofn 
man’s own children, mean the time of gestation. What 
is to be intended b\ these worth in this will must be col- 
lected from the will itself. It may be collected fiom the* 
will itself, thaf by those 1 words the testator meant to de- 
scribe the petiod of time, within which issue might be 
born, during whose li\cs the trust might legally continue , 
or, in other words, whom the Law would consider a$ bflrn 
at the time of his decease. These could only be»&neh 
children of the several poisons named as their respective, 
mothers were ament with at the time of his death. He 
may have meant to use the word 14 due” as denoting that [ 139 j 
period of time, which would be the nectssaiy period for 
effecting his purpose. This is probable from hi» using 
the same word, as applied to the tune, during which the 
presentation to the living of jl/atr might be suspended 
without incurring a lapse. That a chdd en vrnttrsa mere 
was considered as in existence, so a«* to be capable of 
taking by executor) devise, w r as maintained by Powell 
in the case of Lodilmgton v. Kime^(a) upon this ground; 
that the space of time between the death of the father 
and the birth of the posthumous son was so short that no 
inconvenience could ensue. So in Northey v. Shange(b) 

Sir J * Dow held, that by a devi.se to children and grand- 
children an unborn grandchild should take. Two years 
after Lord Ma^clesfehl in Runlet v. Hopegood (e) held, 
that, where a devise was to a cousin, if the testator should 


a) tht, Matftn. 20? (b) \ P ftm C40. (*< l P WW 486 
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. 1805 leave no ton at the time of his death, a posthumous son 

fyyit should uke, as heiug left at the testator’s death. la IVallie 

‘’Jtajp&Mo* v. Jfodgwn(d) Lord HardwUke held, that a posthumous 
^ V child tv as entitled under the Statute of Distributions $ and 

>Voai*ronr i,j s re a»on deset ves notice, 44 The principal reason, (says 
5 ‘ “ he,) that X go upon, is, that the Plaintiff was en ventre c 

44 jto mere at the time of her brother’s death, and conse* 

44 qucntly a person in unim nut tit a ; so that by the rules 
44 of the t Common and Cml Law she was, to all intents 
44 and purposes, a child, as much as if born in the lather’s 
44 lifetime.” Such a child, in cliaiging for the portions 
of other chiltlien living at the death of the father, is in* 
eluded as then living: limit v. Beale, (c) and bv in a va- 
riety of otlioi rases. In Basset v. Basset (f) Lord Hard - 
wake decreed i ents and piolits, which had accrued at a 
t rent-day preceding his hath, to a posthumous child ; and 

3 since the Statute of 10 and 11 H\ 3 (. lb, such children 
1 ' '* C J * seem to be con^idyied m all cases ol devise, and marnage 
or other scttlenu nt, to lie being at the death of their fa* 

• ther, although not born till aftci his decease. It i* other- 
wise considered m the case of desi ent. In Roe v. Stuart* 
ley (a) the devise was to fiesta Read for life, daughter of 
Walter Raul, and to the liens of her body ; and for default 
of such issue, to such child as tfu wife of Walter Read is 
.now ensunt uiih, and the burs of the body of such child, 
then to the light in ns of Halter Raul and diary his wife* 

It was contended, that the List limitation was too remotet 
as coming after a device to one not in being, and his issue* 
IhflMhc Court saul, 'hat since the Statute of King 
which puts posthumous childicn on the name footing 
with children born in the lifetime of their ancestor, thfc* 
objection seemed to be removed, whatever was the cage 
before, In Gulliver v. U r keett(b) the device was to the 
wife for life, then to the child, with which she was sup** 
posed to be ensient* in fee, provided, that, if such child- 
should die before twentv-one leaving no issue, the rever- 
sion should go to other persons named. The Court said, 
if there had been no devise to the wife for life, which 
made the ulterior estate a contingent remainder, the de» 
vise to the child en ventre ~a mete, being in future would 
have been a good executory devise, fn Dee v. Lanca- 
shire (t) the Court of King’s Bench lias 'held, that mar* 
nage and the bnth of a posthumous child revoke a will, 
in like manner as if the child had been born in the life* 
time of the father. In Daev* Clarke (d) Lord Chief Jos* 
tice Eyre holds, that independent of intention an infant 

t 
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yentrt w there by, the course and order of natnlte is, then* 1805; ' t ' 

* ‘ living j and comes dearly within the description of A Uvs jf * 

<c,bBd livlfl jj at the parent's decease , and he professes not TKwrmtfa* 

» to Accede * to the distinction between the rases in wfcfeh* > v * *' 1 
a provision has been made lot child? cn generally, and. 

"V where tho testator has been supposed to maik; a personal *• * * •*. 

affection for children, who happened to be actually born ' . 1 * 

ar tlic time ol his death. The most recent csu>e is that ol * * ^ ■ 

Long v. Biat'kutl<(a) Then* ibo Court ol King’-i Bench " k ’* 

had no doubt, that a devise to a child en ventte 9a nine 
in the fust instance was good, uid a limitation over was 

* good also, on the contingency of there being no issue 
male or descendant oi issue male living at the death of 

• such posthumous child. It stems then, that if estates for 
life had been given to the scvual eestut/9 (jiw we in this . 
will, and aftei their deaths to tlirir children, either bom 
or tut tvW/r a ? a mac at the tc- tutor’s death, they would 
have been good. No teudciit? to perpetuity then can arise 

■ m the case ot such hvts being taken, nut to confer on * 
them a measure of the. beneficial intuesi, but t> fix the 
time, during whhh the wsdng of tin pioputy, which i*~ 

, the subject of tins dt \ isc, shall In proti acted , inasmuch 
as the emulation of real property is no mfcie fottoied Itt 
,<m« case than in the otfe r. It is, however, observable** 

' that this question may never arise, if it Oi ill so happen, ■ 
that the children m v*nhc matits at the death of the tes* 

't&tor -shall not survive those, who wcie then born. 

The third gt omul oi objection depends upon the ap* 
plication of the restrictive words, which ape added to tnA 
enumeration oi the different classes of persons, during 
whose lives the restriction is suspended, This objection* \ ■* 

I conceive, wilt be removed by the application of the 
usual rules in con&trumg wills to the present case. First* 

, whet* the intention of the testator is clear, and is con* 
si a tent with the rides of Law, that shall prevail. His in- 
tention evidently was to prevent alien at um as long as by [ 142 ] 
Law he could If then it is to be supposed, that the tc- 
, jstriuivc words are to be confined to the last of seven dif- 
’ ferent descriptions of persons, and that the testator in- 
tended to leave the four descriptions ol persons, which 
immediately preceded this seventh class, wuhoitt the be- 
nefit of such restriction, although they equally*tand in 
need ofit, we must do the utmost violence to all esta- 
blished rules on this head. That construe lion is to be ' • 

adopted* which will support the general intent. The 
grammatical rule of referring qualifying words to the 
,*ast of the several antecedents, is not even supposed by 
grammarians themselves to apply, when the general in- 

• ' * i fa) *lnfe> W. hi 480, 7 7V« 100 
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iT 1^0% " tent of a wiiter or Speaker would be'defe&tfed by su<h a 
Von fined application of them. Reason and common sense 
revolt at the idea bf overlooking the plain ifttCnt, which 

VL 1 Pt isdisclosetHu the context: namely, that they should be 

fwtoiunnt) applicable to such cla&sds as require them, and t&’the 
others’ to Consider them as surplusage. If wot da admit of 
more constructions than one, that, which will support 1 the 
legal Intention of the testator is m all rases to be adopt- 
ed, I do not trouble your Lordships with any observa- 
tion upon the objections arising from the magnitude of 
ihfe property m question , either as it now stands, or may 
hereafter stand, or as to the motives, which may ha\e 
influenced this testator, or his neglect of those considera- 
tions, by which I ot any other individual may or ought 
to have heen moved That would be to suppose, that 
such topics can in any way ««ffecl the judicial mind. For 
these imperfect reason* 1 concur with the lest of the 
Judges in offering this answer to your Lordships* first 
question. 

With respect to \our Lordships* second question, the 
objection to such child being entitled must anse from an 
allowance having been made for the time of gestation at 
the end of tlu executory Ousts It seems to be settled, 
[ 14-3 ] that an estate may be limited in the first instance to a 
child unborn, and, 1 apprehend, to the first and other 
so ms in fee, as purchasers. The iase of Long v Black* ', 
all (a) seems to have dec ided, that an infant in ventre ma- 
trix is a life m being. The established length of time, 
during which the vesting may he suspended, is during a 
life *or lives in being, the period of gestation, and the in- 
fancy of such posthumous child. If then thie time has 
been allowed in some cases at the beginning, and in others 
at the termination, of the suspension, and il such children 
arc considered by the construction of the Stat. of J0& it 
JV 3 ( . 16, as liemg born to such purposes, what should 
prevent the period of gestation being allowed both at the 
commencement and termination of the suspension, ifit 
should be called for? In those cases where it has been 
allowed at the commencement, and particularly in Long 
y Blackall, (h) it must have been obvious to the Com*, 
that it might be wanting at the termination : yet that was 
never mSdc an objection. In Gulliver v, IVickett(c) the 
child, who was supposed to be en ventre sa mere % might 
have mart ted and died befoi c twenty-one, and have left 
his wife undent. Tn that case a double allowance would 
have been required: yet that possibility was never tnad< 
an objection a although it was obvious. In Long v. fflavk- „ 
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(d) according to the prtnted report* the precis^ point i&0$. 
was not gone into’. But it is plain, that the attention of Wv> 
tlie Court most have been drawn to it; for thpjearned Tumw*.* 
Sp4w*(*J that case m suppoit oftfie tjevm, * 

expressly stated, that every common ta* >f a limitation >voon * u ? fir 
0\ after a devise, for a life in being, with xeouuuder m* 
trust to M* unborn issue, includes the .same contingency [ 144 ] 
as w^s then in question ; for the devisee for life may die * 

'leaying bis wife ensient , and the only difference is, ih a 
the period of gestation occurs at the beginning instead of 
the end of the first legal estate. It must, have been palpa- 
ble, that it might possibly occur at both ends. Ever* 
tcason then for allowing the period of gestation in the , 
one case seems to apply with equal force to the other, 
and leads the mmd to this conclusion, that it ought to 
be allowed in both cases, or in neither case. But natiual 
justice in several cases, having consider'd child* en en . 
ventre m mere* s living at the death of the father, it should 
seem, that no distinction can propci ly be made ; but that 
in the smgulu event ofboth period* being required they , 
should be allowed, as theie t.ui be no tendency to u pci- 
"petuity. 

The Lotd Cii VNCi i m>r. — T he h amed Judges having 
given their opinion upon the points of Law, re fen ed to # 
them, no quesuon remains, to which the attcmion of thr 
House should be particularly called, except the point, 
arising out of this will, and which could not be referred to 
the Judges ; with regard to the accumulation of theorems 
abd profits. When this cause was decided in the Court 
of Chancery, it was decided bv Loid i Vgsvfyn, with, the 
assistance of Lord Aivunlet y, Mr. Justice Butler , and Mr. 

Justice Laxvrencc ; and it is well known, that the late 
Chief Justice (a) of the Court of King’s Bench could 
hardly DC brought to think any of the questions in this 
case fit for argument, conceiving it dangerous to give so 
much of serious agitation to them, as has been had ; con- 
sidering what had been settled with respect to executory 
devise and accumulation Some of your Lordships have 
had the advantage of hearing the opinion of Lord Thur - [ 145 ] 
fotu; which cannot be doubted upon this point; after his 
Lordship has laftl down, in 2'obinson v. H(trtkaslU\ (a) 
what is unquestionable law, that it is competent to a tes- Tetfst ot 
tator to give a life-ebtatc, to be appointed by the aurvi- nay give aWfc 
vor of 1000 persons. That estate would be to commence 
at the death of the last of those 1000 pet sons. Upon the thTmvrtortf 

1000 perrons, 

(d ) Ant*> voi ih *486 r Term Hep. 100 
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questions of Law your Lordships have fe*d the uaanK 
■ * ’ * jj, rtuit opistion i of die several learned Judges**' As. far a *- 

Judicial optmdpcsmbe collected, there is therefore tjbe 
testimony of alt the judicial opinion t have dethiludj cosv 
current upon this' ‘great case ; great, with 1 reierene^ not 
to the questions arising out of it, but to that circumstance^ 
of which, whatever attention your LoitUhips may think 
proper to give it m your legislative capacity, you cannot, 
exercising the function of Judges, take notice; for thft' 
question of Law, is the same upon a property of SOO l* ox 
a million* If if were possible, speaking judicially, to say* 
you tntertain a wish upon the subject, yoiir Lordships 
may all concur m the regret, that such a will should bo 
maintained. But that goes no fuitlier than as a motive to 
see, whethet it contains any thing, resting upon wldch, 
w* may, as Judges, say it is an attempt to make an illegal 
disposition. 

When thi«5 was put originally as a case, representing, 
that it was nionvtious to tic up propel ty lor nine Jives, 
it seemed to me a proposition, that is incapable of aigu- 
XXient as lawyei s , ior the length ol turn must depend, 
£tf>t upon the nutnbci , but upon the nature, ol the lives. 
If we aie to aigue upon probability, two lives may be 
selected, avoiding much more piofnhilitv of accumula- 
tion and postponement of the time of vesting, than nine 
or ninety-nine li\es. Look at the obituary oFthis House 
sin t ce the year 1796 ; when this will was made. Suppose, 
the testator had taken the hvos oi so many of the Peers 
as. have died situe that time: that would have been be* 
tw«v;n twenty and thirty lives , and yet that number has 
expired in a very short period. It cannot therefore de- 
pend upon the magnitude of the property, or the number 
of lives : but the question always is, whether there U a 
rule ol Law, fixing a period during which property .ms^y 
be unalienable. The language of all the cases is, that 
property mar he so limited as to make it unalienable 
during any number of lives, not exceeding that, to which 
:;Wr at lives, tesiunom can be applied, to detet mine, when the survivor 
At® drop,. . . 

I* the Law 19 sons to postponing alienation, another 
applied* to question ame» out of this wfl, whiclwis a pure question 
ftrfi*. ° f whether a testatoi can dirbet the rents and 

P r °hts to be accumulated for that period, during which 
» * he may dnect, that the title shall not vest, and die pro* 

perty shall remain unalienable ; and, that he can do 30 , 
fs mop ckat Law. A familiar case may be put* If 
this testator had given the residue of his personal es- 
tate to tfttch person as should be the eldest male des- 
cendant of Peter Isaac ThcHusson .at the death ol 
die survivor of all the lives, mentioned m this will. 
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without more, that simple bequest would \xi effspfc tuor# 

' directed accumulation u?ml it should* be , whafr 
- individual would answer the description ,of jhat tfrWe 
<te£erdaat j and the effect of tho ordinary k iule ,o£.I*aw, 
as -applied /in Equity, would have supplied every thing*.' 
that h contained in this will* as to accumulation \ fortW 
' first question would be, is the executory device of the 
personal -estate to the future individual so described, 
garni ? It it i% wherever a residue of personal estate is 
given, the interest goes » with the bulk, and there u no 
more objection to giving that person, that, which is onl\ 
fanning another capital, than to giving the capital Hsell. 
But the tonstantiour.se of a Court of 'Kquuv is to accu- 
mulate interest from time to time without a duertion, 
and to hand over the accumulation to that pet son, who is 
to take the rapiul. Take another instance of at cumula- 
tion : suppose, the nine persons, named m this will, had 
been lunatics : without anv direction, there would be an 
accumulation of the interest and piofits of all these es- 
tates, In truth, there is no objection to accumulation 
upon the policy oi the La*, apple mg to peijvniitios , tor 
the rents and profits me nor to b«* locked upland made 
no use of, foi the individuals, or l lie- public Th" eftVct 
is only to imest them fiom tune to linn. in land . so that 
the fund is, not unl\ in a constant corn se of act umulatioizi, 
but also m a constant course of cue ulation. To that’ 
Supplication what possible objection can there he in Law? 

But this is not new ; for in the case upon Lady JJtnj- 
maV will (a) Lord Kenyan, who saw gi< at danger m per* 
ftdtting argument to go too far against settled tules*h«dd 
most clearly, that the testatiix had well given her pro* 
petty to such second son of her infant niece ns should 
first attain the age of twenty-one, and directed accumu- 
lation through the whole oi that period, following Lord 
IJardwtcke and his predecessors : and taking the rule to 
be perfectly dear, that, so long as the property roav he 
rendered unalienable, so longtheie may be ac* umulation , 
that in common sense it is only giving the accumulation 
to the person, who is to take the fund itself , li it could 
be foreseen, who that person would be. There fore, as 
to giving the properly at the expnatum of nine lives and 
the accumulation; Inevci could doubt upon those points. 
The lattu could not he a subject of dispute before the 
kite Act of Pat Lament, (a) which has been sometimes, 
though without foundation, attributed to me ; and which 
m some respects I would have < oneitcd, if it had not 
come upon me gather by suipnse. That Ac| however 
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express!} alters what it takesf to have b$e» the former 
Law upon the subject; admitting the right to direct, 
accumulation j.and reducing that right in given cases to 
the period of ..twenty-one years. The amount of accumu- 
lation, .even through the provisions of that Act* though 
only to endure for twenty-one years* mights in many in* 
stances* by giving*, the son a scanty allowance, bo' , enor- 
mous./ I do not think it was intended } but the accumu- 


lation directed by this will must, under that Ac t, have gone 
on for twenty-one years. In the conduction of that Act 
it has been held, that it only makes void so much of the 
disposition os i \tceds twenty-one vears , leaving it good 
for that pei iocl. (b) Upon the old rule also accumula- 
tion lot particular purposes might have gone on io* nine 


lives, ot .more. 


' fc $;<rtwmiruon, The only points that appealed to me fairly to bear 
Ijwpport the argument, are, the critical discussion upon the word u as,” 
j SffSSS^ n as a lu ^ al * ve tcrm r > and that with reference to the double 
wltt» period ot gestation As to the former, if your Lordships 

the«trtet could, from dislike to such a v^ill, refuse that construe - 
grammatical tion, which w ill considei that word as a word ot rchucnce 
to each pieced mg description of persons, gi minding thal 
construction upon the manifest intention of the testator, 
upon the whole will, to make the property unalienable, a* 
long as he could, >ou would gi at lty that inclination at 
* the expense of overturning all the rures ol construction, 
that have been settled, and applied fot ages to support 
[ 149 ] wills. If your Lordships will give any relief by legisla- 
tive interference a punst this will, that is a very bold pro- 
position ; but ndt so bold as, that, because you dislike 
the effect of the will, you will give a judgment wrong in 
point of Law. 

As to the other point, upon the words u born in due 
44 time afterwards, I observe in the repoit, (a) the Judges 
Lmvrem e* and Huller afford each a construction of these 


words; the one, that they mean children en ventre sa 
mere : the othei held them a declaration of the testator’s 


will, that the property shall be unalienable, and the ac- 
cumulation go on during the lives of all the persons, 
born or unborn, whom the Law would authorize him to 
t«tke as the lives for restraint of alienation, and for the 
purpose of accumulation. In my opinion; either of those 
constructions may be taken to be the intention consist- 
ently with the rules id Law : but consistently with the 
rules of Law vour Loidships cannot reject both ; but must 
give the words such a construction as will support the 
manifest Intention of the testator. It is therefore beside 


(h ) Griffith *. ftre, anie> vol. U. 3 27. langdcn v. Mmotr, fait, {i* I 
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the point to ask, what <*Wia shall take, or* $rhen>*' «V»ld 1801 
khan take ; for the^test&tor is describing, libt d id object Wx; 
tddake, but the lives of' pei sons; in otfder to define this Tuawesso* 
period, during* which the power of alienation "shall ndt w 
eadst, and the accumulation shall go on. But, if it is ne« f®' 
cessary^ l have no difficulty in staring, as a lawyer, that 
the rule of Law has been properly ’laid down, that the Waof ge&ta^ 
time Of gestation may be taken both at the beginning and tfonrony 8r, 
the end; and that is what was meant in (ry/ttver v. ♦•ken birtlut 
Tllckttt ; ( b) in which case the devise, was to a child 
ventre m nie>e ; and to go over, if that child should die [ 150 f i 
under the age of twenty-one, lca\)ng no issue. In the 
construction of that limitation, Expressly to a child tu 
venln a a suppose that child had at the age of twenty 
married, and died six month ^ afterwards, lea\ mg his wife 
m'iftnt: that propet tv, absolutely given to him, would 
not bo devested, merely because the < hild was not bom . 
till three months afier his diath. In faij tea wiring then- . . , 

lore that is the construction of the words. " ,u- 

Of the case of font* v. Bin kall s (a) in which 1 was 
counsel, I can gi\f a ftithful histoiv. It was my duty to 
submit to Thu J.oril ( bnaolbr the point, that tin allows 
ante was claimed at both end-* rri the period. His Lord- 
ship tieatc<l the point not with nun h tcspcct: but I pre- 
* ailed with him against his intimation to send U to the 
Court of Ring’s Ben<h Upon the teno»t oi the case in 
that Court the point did not appear to nave been discuss- 
ed. I therefore pressed The Lord Chan a Hot to send the 
case back. His answer was as rough as his nature, which 
was very gentle, would peimit; and shows the cte a ^’opi- 
nion he had upon the point. He said distinctly, he was 
ashamed of having once sent it to a Court of Law; and 
would not send it them again. I know Lord Ktnyon's 
opinion upon the subject was clear : so were those of Mr, 

Justice Bullet and Mr. Justice Lawrence; as may lie col- 
lected from the report of these causes (bj This case 
therefore comes to this, and this only The legal and ^ 
equitable doctrine is clear ; aqd then the question is, with 
whatever regret we may « ome to the ch termination, is it 
not our duty to determine according to the rules of Law 
and Equity? Uppn the question, whether this judgment 
ought to be reversed, I am bound to say, it ought not, [ 151 J 
but that it ought to be affirmed. 


Upon the raojtion of The Lord Cham rtlor the derm 

’ was affirmed. ' 

> * 

/ 6 ) 1 WV» 105. (a) p ISO. Ante, v»l tii. 48'. f I',; Hrp V'A, 
ft) See «nff, >ol iv 514, US 8>|. 
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THE Defendant, being in custody fo* contempt, uju* 

, tvo answers, put in a third answer ; nad/m* 

mediately moved, that he might be dwliatged from cu-- 
tot#* 't*> luirjj tody- 

ctl » «*• Mr, Jtychmd*, m supfw) l oj r/n fthtton, ut*d Wnlhp v 
u«!.v ior tin. £ r01W ' ( tl) 

njtilmtely 1 ™)" Mr Ptffgjtt, ami Mi. AW , f'.t the PIjinI / , ti.fiti 
putting h* a guished that case, the confoupt being * ir v\«»r,r >t rm 
tartly an* answet in the iirM. uisfartct , noi aft< i the M.v u s *r p„ri 
W4Mittf1Sharr l ^ at t ^ le answa was msuflic lent , f bi observed ih* «mmi 
pout upon the lenience, if a I)< f% ndant might go on, ami pot \,\ tv,* tu\ 
f*fere»et oJ insufficient and srsisted, th it the fMoonf? n.uv 

, have an oppoituuitt of u hui*ig the list an iv, » , wfcul 
was li ° answu c«> die <. ui pm, ns 

'J Ia* In-mg u insulted b) The Lo'd (Abi'a rib t 

rajpud, 1 stated the juiutirt 10 be, that, tl the l 1 ! until) v t,b a« i ,*«t-d 
the cost which this Plaintiff had not, and, i,< u*'i.dt\ , » u 
£ 152 } t»l the ftouitli .iiitwiu the D* 1» miunt i <nMhd u* n h** 
charged, and then In mu*: i'h\vu ntuModv , *1 .*», j»,o 
’if the lutchoi answ* t is insulin »rm, du I i ujiti/f ni i 1 dt 
the Defendant again vith-iui a fp si: */**i!l/ nni« *-» t* 
Plaintiff has a< < < pti d the < o .is , m a hi. 1* * *«m ih, re in * * 
be a Ueeh older, vvhieh m-iv b'_ obtain* d t-l * i'mmi . 

LvrJ t'u w v j ram, — Phe PliUiUd lain h r{ e * ,, s j 
ivpprttanitt <u rein ring the t *a >ns N.i *be «m* d*oo 
»s, wluthei l mi si U»p thr 1). * n.l ,i" m <u * \ 

confuted the pi.«<tuc to U » it i» n*».' ' 

thought, th*nc m a » no tlilkteti *' ljeiwr* n .* h.* » «*ud <■ < * 
rood smswri , Joi ihe niuinmg <d tlie ouh r, ihiit or dftali 
stnswct, is, that he shall mishu fidh 
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June 23 Vhe I on! C n a \L> t j (»b , — The practice \h dearly settled 
1>V several authorities. Anon 2 P. Wms* 481. ! Karr . 

347. Wan i (a) Child v ihabvm. \h) Bt otnjield 

Cludtestr , , ; and this last case, Wallop ft. Brown, (d) 

According to these eases, and the practice, t ihfc Defetidaitt 


(<t J t />.» r r »i » jj; 

( ^ J In tluit e .sc, h*. n tin* < one! motion, to <lib<xbar$e the wrier for 
tli&ehAr^miy^e vas refused, t ho extent ions httfl been alknv 

cd. Sfc 4m C 2C.i 
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may do this once niori ; and then thcit 1 will be an end 
c*t if. Hi must therefore be dibihat ged 


Alt , flatty jvr {he Phuntiff. \ then obtained an order fn 
nd n tin* exceptions. 
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l HK bill jii.utti a |j*utitu»i» oi premises m th«* County 
*,i Af ttiihw't, hi J* m\ tv hie h ,nc Piaitudl ‘ias s* i^ctl in 
be id t lot ni tiiiM’wth puiiithi Dcftudtim, th*- Duke of 
\\us .riied b't life, tvirb itmaindu in tail 
m-le (<> hai I }*' n w cd six ^tliirti»ub puts, and the Dt> 
ttCila*it '\a^ ^oisi d m tee oi die i« naming thir- 

(mj u • { a (|.j 1 1 < it was oiducd, that a Com« 
:ei9si..»i ‘ 1 '***tj s.ut 4 hn dial pinpo^e A Commission 
t -m-d j* * e«i 'i,*K t*> i *} hi persons, dun ting them, any* 
♦i e .n ttvo*.< the»n, i * walk ovei^xnd sui vey the estates 
^ <e-Mo r ., n 1 1 r i mak' paitivioit according to the best 
of t*K»r .kd» Mid judgment , and if they think uaecrssary 
t lid u: < \ » samuic vvitne"aes upon oath, to take the 

dtnosicu'v .i' a »*tn^ and to cause them *to be returned 
With the CVu.nu im. 


f'ndera 
Cmnmiv*^«i ot* 
o trillion fa 
Cf*A»r>to* 
MW? 

u»&r«nl ro* 
iiwms «r» 
ro*di. * *ucU 
by mvi> <;»m- 
<n t K4<*i<kt)ors 

I tic ^ourt 
* o if J not act 
np»>« 6>d**>r* 
*iid jmoditM* 

C lOunnAicn 
‘^uctl to nve 
Commission * 
\r> 


to *l»»i L luuuseoiii nvo separate returns were made ; 
nc b% the two l.ommbniMeis, chosen by the Plaintiff: 
f ! »e olbet by the Commiablnn^t*, chosen by the Defend- 
ml#.* K.ich stued, that all (he Commissioners had met, 
aud walked over and surveyed the estate, and agited in 
(he valuation: but they made vei> difteruit divisions, 
and there was no return of the depositions by cither. 

Various exceptions wire taken to both u turns. The 
principal objection made by the Plaintiff' ua> that part of 
the adjoining a harhoui and the sea toast, was al-* 

lotted wholly to Fsrstet : also tin exclusive property m a 
limc-*tone quarry , without any lescrxation to the i*laiu- 
tiff and the other Defendant of taking stones for the im- 
provement of their allotments, pA)ing dannges: such a 
right being reserved by the other Commissioners. The 
ii tum of the Commissioners in favour of the Defendants f 154 l 
♦ •tated a proposal by the others to determine between 
the different modes of division by tossing up \ which was 
declined. 

A notice of motion was given bv *>ath party to quash 
Vor.JSQb 14 
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’ ISO#, the jrtittn in favour of the other , and several aflklauts 
writ made by the Commissioners and other persons. 

Ah. Ptggvtf, Ait. Alexander, and Mr. Bril, Jar the Qt- 
^ Vr jmdanta —Under this Commission, directing lout Com* 
<>r missioners, any thtee or two of them, to survey the estate, 
J4MI the sot v«sy must be m writing, not oral ; and must contain 
all the particulars, ascet taming the specific and distinct 
value of each pdtt. Directions are given lor the exami- 
nation of witness?* and other purposes , and the Coni- 
imssioneis are expiessly directed to icturn the facts, and 
their proceedings, fairly wiiuen upon parchment, ike. 
They have irtuined no survey, no valuation, stating no- 
thing hut the quantity of the estate, viz. *>TO aci^s, and, 
that thty have allotted certain parts to ea»,h, for their re- 
.pectnc shiuts. r l’he diilcience between these letiunsis, 
that the one, though it does not rctuin the valuation, 
stntls the result of it, The other is liable to objection, 
not only a > not 'gating the valuation, but also ds an ex- 
, cess of povvti. Allotting a valuable lime-stone rock to 

oue, a n nt might he given to tin othrjts for owehv of par- 
tition : hut that is all ihe CAnmi^sinneis oi the SlniifT 
could do r i In remedies for that aic c*.u\ and ascer- 
tained , not sublet to the objection, arising ftmn leaving 
it open to t.uli oi the paitu^ foi the pm pose of improv- 
ing upon hr* own allotmc nt L he obju t of the Commis- 
sion is T entiulv to take* aw av rights »hat lead to such un- 
[ 155 ] ceitainty. f l he pi mu pie is against the adoption of a par- 
tial return , vvheu the C onumssioncrs on each side do the 
best the^ can lor t^eii lespc cuve friends, and the chance 
is ttrhe taken in this Gomi with *he imperfect means it 
lias of detci mining in such a case. 

.Ah . Ruhatds, Ah. Rjmilhf, and Aft. Thomson, for the 
Plaintiff*. — It is not known, in what way, or at what time, 
this Court fust assumed this juiischction. It was proba* 
My, as in the case of dowel, first intioduced bv the cir- 
c umstanre, lhar theie was some outstanding estate ; which 
would prevent the legal remedy, and fill lately every 
hill had stub a charge , hut since the case* of Curtis v. 
Cwti&\a) that has not been consult red necessity: being 
niercl} a ioimal suggestion, though probably founded 
oiigindl!) in fact 

It there was a icturn by two of the 'Commissioners, 
and no return by the otheis, that would be sufficient. In 
Corbet v Davniant,[ *>j the. returns were quashed ; and a 
new Commission was awarde d , to pt event the double re- 
turn appearing on the locoid. f I hat was not the case of 
mutual ^mplaints of two returns : butane party, a De- 
fendant, complains of both returns. There is no case 
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previous to that. Tn JRunate ^ <tUam 9 a late case at the 1 HO 3 , 

Rolls* two returns were made * and upon the application 
of the Plaintiff one oi thos** ietu»iv> Mas suppiess<*d ; and Wersox 
the Othei established * the fomm being comndeied, a« 
though nominally a return, no return .1 , 4 nd there- sougav^uil 
fore to be auppie&sed* as if ncu i r ann*‘Xval to th» Com-' \ AM , 
mission; and then, two Com»mssmire*» s having a n,p»t to 
act, the Court might plotted and examine the 0U10 n:~ 
turn; and The Mast a nj tht Raite, thinking then was no [ 150 
objection to that, aiud upon it. 11 that cannot he doiu, 
it is m the power of two < ommissiomps l»\ ifhistng to 
<oncur, to prevent the other two* who bate powu 10 make 
.1 return, horn obeying the Commission II the lelusul 
of two to make a letuui will not pu sent the (Noun's m n 
mg upon a return bv tlu othut, the cikit oi a tetuin, 
which the Court sees ground to suppress, us no ictuin, 
can be no more. In mam cist* ihere mat he in 1 diffi- 
culty; as, if the Pl.untif! and Ot ieiulaut were seised m 
severalty of two estates, divided bv a trait ol land, of 
which they wu c ti n.mts in tnmmuii, and two ol the 
Commissioners made a proper dm-non oi thai . the othei 
two giving to the Plamtiil tlu land contiguoua to the J)e- 
tuidant', estate, and to the I )c luul.mt that contiguous to 
the Plaintiff's ; except upon form, tlu Com t could have no 
difficulty m rejecting the on< . ami adopting the other, 

There was gnat diffiiultv upon that case They even 
made it a close Commission , sweating them to se- 
cret}'. As m that iiiitauti, the Court will look into the 
circumstances alt ending the ttvAictiuns, and establish 
one; quashing the othti, An ocular *ui’»iv is sufficient 
in the common acceptation , and it w a 3 not neeessai} ,that 
the consequences of the survey should ht put in wilting, 
that cveiy acic should he particular 1 } desi rdx-d , and the* 
value ol each allotment stated , when it i> stall d, that 
they have allotted them equal in value Tliti*. is no re* 
semblance between this proceeding and the report of a 
Master, who Is to ascertain the huts, and hum his judg- 
ment upon them , and the statement ol facts and his judg- 
ment are hoth subject to the review of tlu* Coiut. The 
Master’* judgment is m tiuth the judgment oi the Court 
But a Coramissiqn of Paitition conies m the place of die 
Writ of Partition at Law, Tnc only distinction is, that 
the Commissioners stand in the place both of the Sheiuf 
and the Jury. The Jury arc to haw a view: the most 
important part of their duty : and upon their own view l JT J 

they may make their return ; for it is not essentially ne- 
cessary that witnesses should be examined. The Com- 
mission directs these person*, any three or two of them, 
to go over and survey the premises, and to make parti- 
tion according to the best of their skill and judgment, 
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, 

'\V not, accoidipg to the %t$ ascertained by* the evident#* 

^V'U^sJjf 4 of surveyors, &c. ; and then they ate authorised* if they* 

; think ^ necessary ancf expedient, to examine witnesses, 

f > That is not made imperative upon them ; but they are to 
t ^ e necessity. The Commissioners may be 
wi nm«l *j |t rsons> 0 £ suc ^ skii^ that it might not be necessary to in- 
cur the expense of employing surveyors. 

The Court must act imperfectly, not having the skill, 
knowledge, and judgment, with which the Commissioner* 
are to act, upon the testimony of their own senses, as 
well as upon the facts, deposed to them. This is the 
general understanding. Upon very few Commissions has 
ail) return been made of the evidence : yet the objection 
was never helot e made. In the last case, Turner \ . Mor~ 
gun i (a) no evidence was returned ; and no objection was 
made upoij that ground. 

The charge ot excess of power by these Commissioners 
f i$88 ] consists merely in giving liberty to each party to work 
. , , and use the limestone for the use and improve me nt pi 

1 , the respective buildings, lands, and allotments, in tin, 
same township, and for no othet purpose. The land, in 
which the lime-stone was situated, being given to one, it 
WAS fair to give that libertv to each of the others, paying 
him a rent lor the use of it. An actual division of such 
propertv was impossible , and as they had previously 
been tenants in common of it, no other course could ho 
taken without injustice. This lime-stone is the source of - 
all the value of the premises. An equal division is not 
necessary to a partition ; ms in many instances, a manor* 
an ad vow&on, &c. the subject does not admit of it. 


; / *as» 


1 1 V * 


The Lord Chancellor. — 2 thought it had been per* 
feedy settled, that, if a patent writ of Commission of this 
sort had gone to four persons m these terma^fttui the four 
Commissioners had divided themselves in this way* in 
contemplation of the Law, and of this Court* there is no 
return whatsoever, not being aware of the case lately 
decided at the Rolls. First, if thi$ was the Common Irate 
wiit, there would be no denying, that, where four persona 

faj nte> vol vm 14,*. The end of that case was, that, thf Com mis 
•ion having been executed, an exception w as taken by the defendant i on 
the otmd, that the Commissioners hud allotted to the Plaintiff the whole 
stack of chimneys, all the hre-pUces, the only stair-case m the house, 
and all the convenience m the yard 

Upon the tat of 1804, the exception was overruled The Lord 

Ctoi crtlor said, he did not know how to make a better partition far the 
parties, that he granted the Commission with great reluctance , hat was 
hound by authority , and it must be a strong case to induce the Coart to 
interpose » as the partteioughl to agree to bey and sett 
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are &£thdmecl to do a things with power for three or two* ISO?. 

of them to act, the meaning h> that, if all four act, three 

may make thr return ; and if three act, two may make the Wn*^ 

return. (1) The Commission under which the Judges of , ' _ 

the Court of King’s Bench act, lllusti ates i.us If a differ- 

ence of opinion takes place among them, il three are in* jmsn 

Court, and two concur itl opinion ag'hitiafc the thhd, that 

is sufficient: but if all four arem Couit, and two au oi 

one opinion, and the other two of a different opinion, then 

Commission does not authoii/** two out of four to act, * 

therefoie in Law it is the judgment of none of them 

Also, if this writ patent is to be construed, as all Common i 10 

Law authontics are, there is no pie tent c to say, that au 

authoiity could be executed by two out of lour poisons, 

the other two executing it in a mannci diiei tl) contraiy ; 

but if fom act, three must concur, and if thiee act, ttw 

must roue ur. 

In the case of Curzon\ Lysfn, I in a Situation 
that called upon me to consider it very mudi , and 1 am 
tonfident upon my own recollection, that two point? ajov 
»n thar case, which cvtrcmeh al it nurd Loth pat tic «• one, 
that the Commusioneis had divided the piopmy in such 
a way as to throw th'‘ hmgage interest very much into 
one hand; atul time was a serious upprebt nsion, tlwif 
this Court could look at that pi open t> only as moo 
and could not take into considnation the advantage, un- 
derstood to he attached to it. On the other hand they 
were advised, that, the Commissioners having divided, 
the Court could do nothing. Those um.stdezationS in- 
duced the parties to agree. Also in Corhoi \ . lJtivrn<vif*a ) 

1 recollect, the objection came hom the Court, foi Lord 
Thwhw himself interposed, and said, he could do no- 
thing; for the Couit had not that assistance it ought M 
have from a due execution of the Commission of ikuii- 
tiott. 

So it rested till the case at the Rolls, and I cannot 
help thinking, notwithstanding that case, ihuc is great 
weight m the objection, if the h*gil construction of the 
instrument be upon all antecedent authority such as i have 
suggested. The objection is also founded sttongly m. 

K olWy as well as # in Law: and this case shows that. I 
ave no difficulty m saying, if the fat ts, stated in one oi 
these returns? as to the conduct of all the Commissioners, 
cannot be contradicted, I shoul J feel mj self called upou ICO j 
to suppress both returns, for all lour Commissioners 
misunderstood then duty. Comnussioncis, when once 
,ihey ape appointed? though appointed by the diffeieut 

foj 3 a™, r. v. 2*3 

}(X) See the Cunt jBaltuwrt < Ri*t,d< 0 tfmn 14! 
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panics, are Commissioners for all the parties. These* 

( oinnussioncrs have totally mistaken die situation, m 
which they stand, their duty, and the confidence, plated 
ju them by the Court, if they call themselves the De- 
fendants or the Plaintiff’s Commissioners. When once 
they are nominated, they owe an impartial duty to the 
Oinimi sion- Court and all the parties (l) 
n*. t to con- These Commissioners caused a sutsey to he math : 

S hr (thht is the expression ) hath took a copy, and so se- 

forthe^'rties, P aiatP ^nd apait two see, how they can make the best 
by wh'»m they dn ision lor the* Plaintiff, am! two, lot the Defendant, 
arc nominated The) do not nit it together, as they ought, and expose 
the mind of oath to ,«11 , and see, how they can bvide it 
together: but, making their diMsion separately, they 
imet, and each two produce then diMsion, and of ne- 
[ / ccssity the proposed dmsions arc perfectly different: 

each abide h\ their own decision , then a proposal to toss 
tip was made: an objection w.u made to that, at length 
they make these sepniate returns ft is clear, this is not 
a due execution of the authority upon either side. It is 
an e\t « utiou of their authoiitt , made und< r a conviction, 
that the Commissioners wet e to snuggle for the lnteiesta 
of those, who appointed them. Ail that u> to he expect- 
ed, if Commissioners are to di\ ule in this manner, is, that, 
instead of parties being satisfied, that their duty requires 
them to name men of impartiality as well as of skill, the 
consequence will be, that you noserwill have any person 
named, who will ict m any other way, than each for the 
pc rson who named hnn But if there must be a majority, 
parlies would feel it their interest to name persons of 
impartiality , and Commissioners would find, they could 
not baffle the object of this Couit If it was entue, the 
wholesomest thing for the general administration of jus- 
tice would be, to put the stiut legal construction upon the 
authoritt gi\sn by the wiit. and, notwithstanding that 
ta^e, m\ pie sent opinion i*, that this is nofr ( n due execu- 
tion of *Iiaf authority. 

The suppression of one of these returns would not re- 
mote the difficulty , for, all four acting, and being willing 
to make a leturn, no two could make a return. There- 
fore quashing one will not set up the other. Upon that 
ground thereto! e it must go back I should lament it the 
more, if f saw any hope, that I could do any thing but 
send this Dei* k upon tin nun its. But there are objections 
to both certificates, of such a nature, that 1 ought not to 
trust myself with the decision, upon such materials as 
can be laid before me, that either is righ\. I believe the , 
practice is, as it has been stated, that in general the re- 
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turn s made without the evidence . but then how is it 180$. 

possible for the Come to act, where four Commissioners, w**# 

all skilful men, in whom the Court places confidence, w*rw* 

make different returns, two on one side, and two on t 

the other. , l>vfce oi 

From the i eruficates n appear, they ha\f all ayjtal as ^H** 0 * 1 
to the value of tfir hind Hut in one siu. u may be of 
very different value from the value ol it in a noth u site : 
for instance, the land containing the hme-stoiu Giving 
that to ope with thv benefit of this ieser\ atimi to the othei ^ 
maybe very proper, o» it may not If tfuuc is resort to 
it lot nianiue, in that countiy it is an object of value, not 
irfercl) as land, but as > rominui lal object ; and that ton- 
sideiation is to be attended to also. Hut u inav be fail 
to £ne the whole to one , pio\iil« d n is un»d« up to the, 
oihets, with dut u^inl to that ifiiisub iauon So, as to 
the appointments to II u/v/wt an \ lo^Ut , with it U »< nee a» { ICC 
then piivtitc p.opi rty, tin n may no % r«ason toi dis 
turbim* the paint ion 'Uk punnpk a» to that is, that, it 
the thing divided is given with dut i«ga»d to the value 
of that thing among tlu* parties, it is no objection, that it 
is given so as not to mui.isc tin valuf of othei property, 
not the subjet t of thi* jMinttou In many cases a mm 
might say, a not hi 1 should not have two-thud* of *.i held 
contiguous to Ins nunsioii-houM, without jn\?ng a price 
oil account of its value to him with icicicnct’ to that 
situation 

I have not at pr« sent any nit. ms befoic me ot deciding, 
whether this paitition, which does not, as it could not 
possibly, allot, in the pioportimi 0, II, and 13, bear tc/30, 
the different parts of the estate, upon which partition 
ought to be made, has been made with due regard to site 
and convenience, and the different local advantages the 
property would cairv along with it. It is not possible 
for me with the materials betoie me to form a satisfac- 
tory judgment upon j-uih considerations , and therefore l 
cannot help thinking, if the Law alloys me to say , tins i*> 
not a due icturn, I ought not to stiuggle to execute a 
duty I cannot execute. 

My present opinion thcrefme is, that, notwithstanding 
the case at the hjolls, two Coumu^sioneis nuking one 
return, and two others making one duectly contrary to 
that, tlieie is nu validity m either. 


The Lord CttANCFiioR. — I remain of the same opi- 
nion ; that, where two Commissioners xeturn one, and two 
the contrary, way* nothing can be done upon either icturn. 
! have great anxiety to gratify the inclioaa< n to ghe 
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some direction to the Commissioners, in *what manner 
they aie to execute their * duty s but in all the uncertainty. 
that pi et ails upon this subject, l do not find' the means 
of informing myself what direction to give* It must be 
either by sending it to the Master to state the practice* 
which will be expensive ; or by employing some, person 
[ p 163 ] to look in the Register’s office, with a view to see, what 
the Court has done with such cases of Commissions. 
Without such information I cannot say, what is die pre- 
cise, accurate, and official, mode of directing them to exe- 
cute their duiv. 


; ';'Www* 

’ \ V . 

vTfie Duke of 
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Jl/\ Cookt\ ( amicus c urisr,) said, m a case in the Court ot 
ilxihtgucr the Coutt itself named Commissioners to set 
out land m lieu of titlus There had been two Com* 
missions , and the Commissioners named by the parties 
could not a&iee 

Ihe fconf Chancli lor — I understand, the Court of 
Hxthujuer ha\e been of tin same opinion, that whetc 
two Commissioners return one wa\, and two another, 
ifothing can be done. 


Another Commission issued, directed to five Commis- 
sioner* , 


J.v fiuitc SUTTON 

biH°ot AN 4 ejection was taken upon a petition in Bankruptcy , 
though that the debt upon which the Commission was taken out, 
it has not been was a bill of costs due to the petitioning creditor, * as an 
and dt,- Attorney ; which had not be^n signed and delivered by 
him under the Act of Parliament. ( a) o 
2 , $3 „V 2$ Mr. Itkfiat ak, and Mi . Owen, m support of tht Petition , 
J*.* gvod'tegal admitting, that a Commission cannot be taken out upon 
an equitable debt, i on tended, that this was not an cqutta* 
nwSen of m * We, hut a legal, debt, though an action could not be 
fonkraptcy maintained upon it, until the directions of the Statute 
KsyisAte,' had been complied with. v 

{ ♦ I64r J M t KomillU) and Mr. Cooke, contra, insisted, that the 
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debt of the petitioning creditor ums»t be, not only a legal 1005, 
debt in its nature, 1ml a debt upon whu h an action might 
be brought; and an Attorney might thus cause the ruin of iU pen* 
a trader, by taking out a Commission upon a bill, which ^wso*. 
afterwards may be cut down by taxation. 


The tot J Chanci llor.-4.Mv opiifion is, that an Auot* A Cwmhi* 
ney may take out a Commission of Bankiuptcv without M,,n ^ u ‘k* 
dcliveiing hn> bill. It is true, a Commission cannot be ht^t^cnoit*^ 
taken out upon an equitable debt: hut the question is not, mvm tm ^ a f,. 
whether the debt to Nippon: a Commission is one, upon d'»k* Jclit, 
whn h an action cannot i>e In ought, by virtue of anv 
imposition ol the Lcqulaiiitc, but upon the* luitmr of the 
debt, being an equitahh, and not a legal, debt 1 lietois 
no doubt, an Attorney’s bill is a legal debt, and he has 
all the lemcdns, that »ut not taken away by Art of 
Parliament, but the Law has *«"itiaimd him born bung- 
ing any action, until lus bill has bee ti d* jnticd a month ; * * 

but leaves hun, wheic he Mas pie\ loudj to that Act, as 
to Commissions of B.mkiupUy. Time tuav he ha»d- 
ship in pet nutting him to take out u Commission upon 
a demand, which may he redmed h\ taxation In many f 165 j 
cases there is gieat haicKlup upon him Rut it is enough 
to say, the language ol the Act lias not restiained this 
mned) , which is thncton oju *\ to him. and my opi- 
nion yheufoic i., that it is mu nectssaiy to deliver his 

Mi. 
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July % 

BY the marriage settlement of John Payne and Mary Settlement 
Munoux, dated the 29th of J£*u n 17 l H, in t onside ration future 
of the manlage and of the sum of 'JO( X)/ the poition paid on the 
to M . Payne, his father Sir Gillns Pen fin gi anted to Miss |»r« 

Munotix , after the decease of hu intended husband, an Boadef 

Annuity of 400/. chaigul upon estates in the West Indies y nf 

to be paid in full fpr her jointure, and in lieu of dower, b^theson to 
By a, bond, of the same date, Mr. Paijm Ik came bound the father, 
to hia father in the penal suin ot 3000/.; with condition,' 01 ^ v, a. 
reciting the intended man i age , and, that J*jhn Payne, 
not having it in his powei to settle a jointuie upon 1»3 
intended wife, Sir Gilln v Payne at his instance and tc- 
, quest, upon the ,»reat y for the maruage, agieod to grant 
and secure to Mary Manoux duiing her hie, in case she 
should survive her intended husband, a yeai ly rent-charge 
of 400/, out of Sir Gillies Payne's estates in th* We,\t In - 
Voj„ XL 15 
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,nul t ceiling the execution of the settlement accord* 
ingly • and that in ordei fo induce Sir Gillie y Payne to 
grant the rent-f haigi , John Paym proposed and agreed 
to enttn into a bond, for jtho purpose of indemnifying Sir 
0 tlhes Payne, his hens, and assigns, and his said estates* 
against the payment of the said icnt-ebaige, &u; and 
declaring, that if 'John Payne should pay the Annuity, and 
keep Sir Gillum Panne* his heirs, &e mdemmlied, or if 
Alary AIanon\ should die in the hh, of her husband, the 
obligation should he void. 

John Payne* <\itt i wards S«r John Payth , died m 1803 , 
leaving his wife suisiwng The bill •* as filed by his exe- 
cutor > against the executor «; o) his fathei , charging, that 
the bond was a fraud upon the settlement, an 1 the par- 
ties, that it was pnvately settled and agieetl upon be- 
tween the husband and his lather, and that neither the 
wiivnorhci lather wnc informed, that any such bond 
was to hi entered into, oi, that the estate of Sir Gdhv\ 
Payne was m any manner to he mdenicuh* d against the 
payment of the Annuu\ , and that Sn GiUt*s Payne madi 
use of his intlut iu e as father, to iodine ho s»ai to give 
the bond 1 hi lull pi ty cd uc t oi din,d\ , that th^ I oiul may* 
be de» hired a baud upon die miring* ertkmtnt; and 
may hi dc* lartd \oid, and h< iithv'icd up 

The i >e*l« ndaut", in m-wt i to the (barges of the bill, 
stated, that the\ did ir i kh'"Y' whethu the* bond was 
entered into with tin knowled^* of the patties to the 
settlement, or pinarcly No cvukme was produced utt 
cither sub* 

Mr Penally, for tin Plaintiffs, contended, that the 
bond of the same date as the ai titles, and the object to 
undo what \va * done by the si ttlenicnt, was a fraud upon 
the settlement, according to luifjn v Pens on, (a) Pevile 
\ Wilkinson, [ h) and man) pi lor i ases. 

Mr. Piggott, and Mi. U tn x field , hi the Deft ndants % 
insisted, that the i ire unistamt s of this rase did not show 
any baud upon tin marriage contract, as in all the cases 
rcferi* d to , in which h\ a distinct transaction part of the 
money was to he letui tied * this was only a natural family 
transaction, perfeeth Inf from baud 

Mi. Pomilfy, in Pi ply, wa stopped by' the Court. 

* 

The Mash i of the Polls . — There is no distinction in 
principle between dus and the other cases. This is as 
much a baud upon the laith of the marriage contract. In 


( rt 1 1 P it m* 4'H* , 

/ h * 1 Bio i . ( >4 5 Scott*, St oil, nteil ante, sol m 458 Tin 

pnmipk, that a pri\4< sanation of the terms ofc a contract by smut 
of the parties, pitjudiciul to other**, is void, prevails in & variety of cist 
bee JbUitUibi ovb v Scutt, ante, wb Ui. 45b. 
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what docs iho fraud consist* ? In affecting to put the party i#Ui 

contracting h» r (nairiuge, in one situation fr\ the artkU\S t/w- 

putting that pat u in another, and awuisi' situation, In apri- 
^ate agreement. The parent in this cast pi oh «.«os lum&eif ' v 

to soul* thejointuie* The >on tlurvd.ne *v >ulmgtnlhat ' MVt ' 

was to have no part of the bui then thrown upon his pto- 
pei tv : but !»} the private agnumi nttiu* htuthen is thrown 
altogether back upon the son. ft Is of no (nusupiuut, 
that the lady is equally, or moie, sixure , for the conti ,« r 
proceeds upon this, that hi has found the means oi pm. 
riding for her without i* soiling to lus own fat tutu. 

'Whereas the effect of the puvatc ngieciiicnl is to thiou 
the builhen cntuelv upon his fortune, b\ winch he is to 
that extent pi evented fiom piovidtug hu fu ■» fatuilv,as 
lie othfiiw isc might This is jum as much a fraud upon 
the maniage contract, as it, hm mug a tuiUm« , In u- 
turns pan of it Ihs cupucit\ t nun uhug hu lu > tamtl\ 
is equal h diminished in both cases ‘l hue u the uioie 
no di 1 ' tint lion upon which thi^ »um. t.m*hi uktn n< i nf 
die tifcct of the pi me ipU . 


KNOW1.KS t. HAViMlVS. [ t08 j 

Roua. 

THE object of tlu hill was to est.ihJtsli a partnership r f uiy7 
between tin Plaintiff and the 1)» iendant i«i i lie business i?? 
of brokers and umluwinus. piMjnij; an attuum, ado n% mulct writ « 
payment of a mmet} nt tlu piotits. ihc Piainuff wentm^ illegal by 
into etidence to prove* th»* partuu ship , whn h wus clcnii d * 

by the unswti , the i)t f« udant stating, that the Plaintiff , ( 
was merely employed as a clerk, though the Deft, mlant (,< tlirMihfcrt 
allowed him half the piolits of the undti writing business : *>} account m 
and that the itti>urn)jrc Iuimui ss was tondmtvd in the ^ < 1 U1} > (D 
sole name of the Defendant, ami insisting that tlu pau* 
nership, as undciwnteih, could not hgalft subust, and, 
in case a loss should b* mem red in that business, the 
Defendant could notcb.ugc the Plaintifl with, 01 compel 
payment of, a moiqjh oi tlu* loss* admitting, that u was 
understood between thtin, that die Plaintiff should he an- 
swerable for a moiety of the losses, if any, upon that ac- 
count. 

Mr* Rit hards , and jilt . fot the Plaintiffs cited 

the case of Watts Jhooki* ; (tt) insisting, that the olifei t 
* 

( KtJ *ln(is vol III til 1 


{(I) See the note to il alts \* ant * , \uJ ui p tol~ } 
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of the Statute (b) was only to avoid the contract a a 
against the assured ; and, that the Statute was satisfied 
b\ the appearance of only one name ; against whom alone 
the at tion could he brought. 

Air. Romillij , and Ah . Hart, jor the Defendant , denied 
the law of that rase, upon the authority of Sullivan v. 
Greaves, (c) and Mi* ** > hell v Cockbm n , fd) insisting, there 
can be no distinction upon the Statute ( < ) between Law 
and Equity . 


I t69 ] The Master of the falls expressed his approbation of 
the late casts, observing, that he had always found it 
difficult to leconcile the distinction in JValu v. Brooks (a) 
to his mind As to the circumstance, that tht name of 
the Dcfi udant alone appeared, if the other insurers could 
compel a contribution, the assured had the security of 
their capital, and any other construction would do away 
the effect of the Statute in favour of the companies. 

The dec re c di mussed so much of the bill ns sought an 
\ account of the profits of the underwriting business, and 
" directed an account of the other business upon the foot- 
ing of the partnership, (b) 


(b J SUt 6 <;,n 1 f 18 S n (< , Parke* *> turn. « 

fdj 2 II Hunk Paih\ fnsm V 

fej St<it. 0 OVer I < IS s 1J 
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* Salj, XL ANONYMOUS 

After a de- MR. LEACH \ for the Plaintiff, after a electee, direct- 
gS i ft g inquiries, moved upon terms, that the bill should be 
fairies, such dismissed with costs. 

w order « Ah. Cooke, for the Defendant , had no objection, if such 

** a* an order could be made aftei a decree, except by decree 
•S«toMTOy' on further directions. 
ty&Wten t be 

r«tt«4eo? imo* The Lord Chakcfllor. — If the decree merely directs 

fEiEX ^ ^uiries, to enable the Court to determine for the first 
tifoaftStiNibiD time what is to be done, the parties may consent now to 
wfth easts* have such an order as could be made upon further dircc- 
' tions. Therefore, upon the consent, let the bill be dis- 

missed with costs. 
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1805. 

ANONYMOUS. ijTil 

A MOTION was made, that the Sl»r \ ^ of the County ° r ‘ l er upon 
of font may be oukml to pay to the psrt\ money, under 
an attachment foi*not paying costs, .with the lo^ts uf the 
application. Notice of the mot on was sened pet tonally <h ran attach- 
on the Sheiiff, and also on the Clerk m Comt: but they meht *’ l>r 
did not appear. W "»« cosw - 

Mr. Bell* in wppuit oj thr 3fottin y tited Jiom the 
Register's book (a) a case, m which the Sheufl, hauny 
permitted a man, taken up >n an attachment, h# go ar 
large, was, upon motion, ordiud to pay the money into 
Court. 

The 1 /juI (aiANtn i or c> 1>*» ive«l, that it was ,i st».onj 
measure; hut upon the authoiit) piodmtd, and, a* the * 
did not appear, made the older * 

(v i .Mt u rai r, U'> 15 ir;i r> 1*1 


LUFKIN v NUNN.(t) Mj tr, u 

BY indentures, dated the 28th ol Vein uat 1705, FJi~ Demise by a. 
imbeth Hotthkm^ tenant for life ot a copyhold farm*, held C0 P>hoUki for 
of the Manor of fa cat fir owlet/ in the Cmmtv oi fost e, aMh^eud^l 4 
demised the farm to John I ujiin, his evec utoi s, * P v c. , to that tern, 
hold fiom Muhaebnwi' 1794, “for and during the full lron< Vtia * 

44 end and term of one whole year fiom thuut ne\t tn- 
u suing and fully to be complete and ended , and at die 1 esr* more, in 
“ end of the said term ol one year fiom y e tr to )c.u for all V jeara, U 
44 and during the term of J 3 yi ars more m all 14 \ <*ai s if iIk 
u the Lord 01 Lords Lath or Ladies of the »aid manoi or amlW altkere 
44 manors ol whom the said demised premises .ue Holden *h * 1 ) **/ wfoi. 
44 will give license or consent and -*n as the same 01 any &>nire w 3 tl* 

44 part thereof shall not become foliated or liable to [j 0 
44 forfeited yielding and paying theicfore yearly or etery 
44 year during the said term unto the said Elizabeth Huh ft * * j -e ■ 

44 km and hei assigns for so long a time as she the said m a « omUitaT 
* 4 hltzabrth llctchkm shall live and from and immediately prudent; 

44 after her decease unto such person or persons to whom *”**’ ,*“* the!? 

1 Si tio lease ut Liw fyvther than fion^yeai to iear .»n<l is mo l upon ike dr* 

» mutUncc, that the Lord purctnscd his tciwn*N mu re ,t, *\ itli t ot tile demise* And 
An osjjjess exception of all subsisting lcasvs, or agrt< imias foi k ists 

HI) Sec Svfdei h ) end. L J Pvu'h, 52 8, * 3 Jw. &u '} 
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' u the m xt immediate temainder or reversion of the s&m*; 
u P»en»»scs shall for the tim* being belong the yeailv rent 
4 ‘ oi 5um of 4 £/.*•” payable hall-yearly, at Ladynlau and 
Mtchaelmius* 

* The lease contained a proviso for re-entry for non-pay- 

ment of rent; or the tenant should assign, 8cc* without 
iuouse, or commit vv axte, ike ; and a < ovenant b}' Luj'~ 
Am 44 during the said linn’ foi payment of rent, and re-* 
pair*, and the usual covenants i«ir occupation m a farm 
lease , among othei pai ut ulars “ in the hist year of this 
44 demise 1 to h a. e tin or twelve acres ot fallow, and to 
permit the sue c ceding tenant to enter arc! sow the fallows 
in yuh/y &<.* anti to permit Elizabeth Houhktn % or lur 
assigns, hi, to entei and sow u in the last \ cur of tin** 
iw demise anti Elizabeth Ilohhkm covenanted for cei~ 
tarn icpairs, to allow for the fallows out of the la«t half- 
ytaa’i tent, and th use oi ihain and piece ol ground 
44 till I next all r the xpuation of this demise 

and that he the said 'fjlut, luflm, hu exeiutui h t. pav- 
ing tin rent and perloumng tin covenants, 44 shall and 
41 nu} peaceahlv and cjuictlv havt, hold, occupy*, possess, 
4v and enjoy, all and singular the above-mention* d to be 
44 ckmiwtd pit m*scs w ith the appurtenances for and during 
44 the tcim dime said without the lei, suit, trouble, denial, 
u or distuihunc t ot the ?;nd IJ/zabtfh Jfotthkin or her 
44 assigns oi ol the pet son oi pci sons to whom, the next 
“immediate leni.iindct or rev crsiou ot the same premises 
44 shall for the time being be long, or ot anv othei person 
44 ot persons by hci oi tin lr means, consent, or procure- 
44 meut. 1 * 

Lufkin also covenanted, in case Elizabeth Hctchkm or 
Colonel Bui kn nig r, then the next immediate person in 
remainder oi reveision, should br desirous t*> possess all 
or any part of the premises demised lor her or his own 
su tual occupation, or for the purpose of building, upon 
twelve months’ notice to surrender all or any smh pait; 
itncmng a compensation according to Arbitration, 

No * ( ense vv\is obtained from the Lord of the Manor* 
The lessee entered immediately after execution of the 
base, and continued in possession until his death in 
Au r *u\t^ 1801 , and aftei hi* death hy> executors took 
poss< ssum. On the 18th ol Septcmba lkOl, fehn ff«n+ 
ash, thm, and at the execution of the lease, Lord of the 
Manor ol (heat Brew ley, contracted with Mm. Hotchkin 
and Colonel BvtkenJge for the purchase of this copyhold 
farm with othei premises , ami accordingly in February , 
J804, the premises, comprised in the fairo, were surren- 

* dered to TYiemus Nunn , as a trustee for Hannon . At the 
time of the purchase a written contract was made, con- 
taining an exception of ail subsisting leases, (if afcy theie 
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wcic 0 and before payment of tU« purchase-money and 
the surrender of the premises an abstuict of the fide 
Was delivered to Jfantori** agent ,* m wlmh the terms' of 
the le isc to Lufkin weu. conettly siattd . and in a deed 
from 'Airs. Ilotchfon and Colonel Jim i to Kmtu 
dated the 17th of /MwrA, 1802, there is a cc ‘ eieim against 
encumbrances, with an exception of -rents and ser\ ins to 
Jthe lord : 44 and also of the $e\t ral and re spec nve subsist- 
u mg lease orleuscs nr,agroemetUs fut leasts under wlmh 
46 the present tenants now hold the same pienascs *u ,u»\ 
* 4 of them/’ 

On the l°th of 3Janh % (ft 02, IJu seived \unn with 
n notice hi wilting, that he, would no* grant 

ant license, oi consent, loot i ot him, oi mu othet pttson 
holding within the manor In copy oi Coutt-ioILto dt mee 
«i let to an v person .is undei-U nant An a in tc. u> c»i v < .j s ; 
and would not give license o« <ott aiii to tie dm itio»f of 
any muLt-Unanrv longti than at wiih oi Jiumvtai 
yearonH. On lb- <* utu dav Xnui. sumliiu tviubns 
of Lufkin with a jiotx e u> quit t and uThii wards hi ought 
an tjcciniiut , upon whuh the lull n * f»hd a^unst \mi*i 
ixmiHansou* piuvuig, fli.ii ihi PI iiutiH may hi dtcxeed 
to hold and ei»|o\ foi the mii'iimln ol the teim, and an 
injumijou agunU jm cecdinvr u» tlu i jutuu ut No 
niotion htung mad lo> an li-piia imn, tht tjn intent 
proceeded . ami a vei'leu \\ e, lotuiJ An the Plaintiff, 
subject to the opinion of tlx Coiiil upon a case, upon 
the urgumeni ut ninth ease in tin Coiut of Ring’s Bench 
judgment was given An d»e It' oi of the Plaintiffs o) 
A motion wa** then made A»i an injunction > and o„ the 
2#th of Kovimbcts a case w is oid% led for rhe opi- 

nion of the Gouit of Common Pleas upon the following 
questions : 

1st, Whether any ejectment will lie foi the above mes- 
fiiiageor tent nu nt% and hum, be foie the expiration oi 
fourteen \cais from the comm* menu ut ot dx lease : 

2dly', Whether, ii an ejectment will Ac within that 
time, and the tenant hi possession sh mid he mi-suvi thue- 
hy any action can be maintained on the cotenant for quiet 
enjoyment. 

1 he Couit of Common Picas i ♦'tinned the following 
certificate : 


173 
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* l Hating heaid Counsel upon this case, we aie of 
(t opinion, 1st, that an ejectment will lie lor tin above 
a mentioned messuage or tenement, and fum, before the 
u expiration of iouiteeii years from the comincntenient 
of the lease : 


fa) the on V'* D*m*e n/ JVimv v Ltfi * T /, f- V'*> f ^ 1 
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. Ami . “ Sicily, That if the tenant in possession should he evicted 
4 by stub ejectment, no action can be maintained on the 
" y'tw&tr* 4,4 covenant for quiet enjoyment. 

| MAsrsFiian. 

J. Hrstw. 

G. Rook®. 

* A! ClfA-MBAfc.”(V 

' * 

'lhe cause came on upon the Equity reserved. 

Mr* kcmtlhjy jur the Plaintiff ' — The Court of Common 
Pleas having decided veiy cleat ly against the Plumtifl, 
the only question is, wluthci he has u.i\ Equity. Such 
covenants as these jtc ne\cr contained 5u a lease foi a 
year. Jt must be admitted, this is not a lease .<t Law: 
noi a forfeiture ol tht estate. But the question is, whe 
diet m Equitv the peison, who executed this instrument* 
] puipot'ting to be a lease, can be permitted to say, it hi 
i •void; and, that^the Plamtiflf should not have the benefit 

of the covenant, elite i eel into for quiet enjoyment for 
f ;; fourteen vtais It Mas the duty of the lessor to obtain 
the license; who thercioie cannot in Equity raise the 
objection lor want of it. Clearly this license could be 
obtained by the lessor only , lor it is not a license to take 
a lease, but a license by the ion! to Ins tenant to demise j 
and tbeie is no pri\it\ between him and any othci per- 
son. It appeals, the license cau he obtained ; for bv the 
act of the lessor, selling to the loid, the two characters of 
the person, who is to grant the license, «iurl the person, 
to whom it is to be granted, are united Suppose the fact 
reversed; that, instead of the purchase by the loid from 
the tenant, the tenant had purchased the manor. She 
could not ha\ e withheld the license she had contracted 
to procure. Suppose the tenant ol an ecclesiastical lease, 
ordmarih renewed, though undci uo obligation, grants 
an undci -lease: with a covenant to obtain a renewal, if 
lie can, and in that event to xenew to the under-tenant ; 
and aftei wards undet the Act i\n lcdemptiun of the land- 
tax ‘In ouginal tenant puichnseb the estate : he could 
not insist upon the light the Bishop, or other ecclesiasti- 
cal person, would have to refuse to renew according to 
his tonu act with the under- *.. nan t r l,he reason is, that 

by his purchase lie has a hen d the nature of his contract 
with the under-tenant, the t fleet of which is a tacit un- 
dertaking not to givt an inlet est to tht person, to whom 
the application for the lease is to be made, to refuse it. 
So in this /.ast, the lord pm chasing the copyhold tene- 
ment, or the tenant purchasing tbe manor, the nature 
of the contract is quite altered. The lord, if he had not 
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an intercut, inducing him # to giant the licence, at least 
had no interest to withhold it, and u was contrary to 
Equttv, that his lessee, having < ntered mto this contract, 
ahouhl give * him an interest to iHuse it. Suppose a de- 
vise to //., provided he mairtes with tfv consent of h. > 
and, if he should not so marry in a ccit.im ume, to (<. If 
A a meic trustee? to cxeicise that d> icretion for n.> pecu- 
niar) motive, or motive of interest \v Inttsoc \ ci t<» himself 
should purchase the contingent lntciest ol C\ thn Co>iu 
would hold, that hv what he had done he had made u 
impossible to withhold his consent, lulling put hims» t* 
in a situation, in which he had an inteu *>r to withhold it 
So, the Lord, having originally no mteicst to withhold 
his license, has by thi^ pur* hast acquired a pecuniary 
inrerest in withholding it. which lu cannot do Tin* 
ground, stated by the Lord Chut Justice of the Common 
Pleas again >t the Plaintiff, is, this is a lease, 01 it 1 * 
nothing But th« re are manv cases, in which Kquiti will 
gi\e t fleet to an instrument, di fcctivc at Law , amt upon 
the sam.s pnnciplo this in Equity wdJ be considered as a 
hast : tlu* intention being, that the Icisct should enjoy 
for loin teen venis, and under tin cn c umstam nc> ad- 

vantage c m be take o of tlu Loicfs withholding his license, 
Mt . 7A///S/, Mi 6 iwm'W, mnl Mt . Rosmiqurt, jor thf 
Deft nth i'tl — ( T ndei the emumstames oi this case, lhe*e 
is no Equity. The tenant contracting with this Plaintiff, 
WAS the peiFon to obtain the license, and even that li- 
cense, after the expiration of the year, could not make it 
good. Mrs. Hotchkuiy omitting to obtain the license withm 
the time , could not insist, that the person, ’with whom# she 
contracted, was bound. It is inaccurate to say, the lease 
was void: it is determined It was a good lease for one 
year; with a chance, that it might be enlarged to a lease 
for fourteen years. 1 hr Lord was not bound to grant ins 
license : nor was it for his inter est to he bound up at that 
rent and fine foi fourteen years If the case had Im-ch i<*- 
versed, and the copyhold tenant had pun based rhe manor, 
that would not have made a diffidence, the lease would 
have been gone , and the Plaintiff would h been tenant 
at will merely. The case put of a ( hutch lfdse, supposes 
an actual contract t to renew, if the original lease should 
be renewed. The u term aforesaid,’’ in the covenant for 
quiet enjoyment, means the term of one year, with the 
further conditional term: which is gone , the license not 
being granted. If the efftvt of this covenant is to keep 
the tenant in possession, against the will of the Lord, the 
tenant will obtain that which could not be done directly ; 

‘ ami the attempt to do which would pioduce a forlutuie. 
The grant of the license is a condition precedent, if 
the conditional interest did not vest at the end of one 
You XL 16 
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r 1805. jccn, at what period is it to take place ? Can it he srt op 

\s*v*sJ at anv time during the penod of thirteen years ? The put- 

LtpKi*. ( by the Loid was long after the expiration of the 
,* y ' t> vt-ai % 

^ lVN M>* jRtmilly , tn Reply . — The tons true turn, that this 
vas to be a lea«e for one year in all events, or for four- 
teen years in all event'., cannot bo maintained It is a 
lease for one vcai : with a covenant to make a similar 
lease every > ear, until the Lout shall grant bis consent 
for the lest ol the p< nod ol ionite tn wars The event 
therefore was not, as is supposed, to be dcin mined at 
the end oi the hist wai * ami lroni tin '*• covenants it is 
clear, that could not he the intention: for distance, the 
< o» t naut, that upon twt h < months 1 notice the h s , e shall 
gi\o up part of the pmvnses tor the pm pose of building : 
an absolute, not a conditional, rosenant The same rent 
lould not Ih loseivcd upon a lease lot tom teen }tni& and 
* upon a pre rations lemur, nm\ulm<' ioi two uk.1i diflet- 

c mj rnt esc ms. r l lit cnnstiu'tion oi the t’ouitoi Common 
Picas is difficult rime i- no tlonV ot the intention thit 
the tenant should hold loi lomUcu r | hr primipU 

of the case upon the Clime h lc ise, that the oiigiual l**ssci 
had * ntually umb i taken not to jp\<* his h ssor an mtnrst 
to refuse his consent, which intu'st he had not bcioie, 
applies pi c< ist ly : the land In this puttha^e acqunmg 
such an inteiest which lu had not Indore bo, in thr case 
of man lage with rone nt, li the Lead ^aid, he would 
give his consent, if J/»s. would applj : would 

not this Couit compel hu to make the application? 

The Lmd ChAncfiioh — i think iheie is not Equity 
enough to sustain this bill. 


(a) The T otd Chaa<gi t iok (0 said, he had seen the rc- 
poit of the case m th*e Court of Common Pleas; fioui 
which it appealed, that the topics, lor which the case was 
sent to that Court, were not touched upon: but his Lord- 
ship added, that he had conveised with the Judges, and 
then opinion was the s ime v*s if those topics had been 
gone into, that it was an absolute contract between land- 
lord and tenant , that, being a lease, it cannot be looked 
upon otherwise tbau as a lease , and under that the te* 
nant hating no right, the consequence is, the bill must 
be dismissed. 

The bill was dismissed. v 

fa) Ur rettihwe 

jgl) Alter taking a Jay to consuls! the case. Si'gttoi* f end. U Rurth, $2tf. (%Am* £(f 
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it' ILL] AM fIJXCQX by his mill gn* and tk vised to m 

uis wife, and to Hi n* y StMon, all his manors, nu ssuag**% JJJJ ! * J" ^ 
lands, as well fnchuld as topyhuld, m the < uuuties mortgage, 

’ Middlesex and Ilia l in ^hum «r tlscvvhtri in ti f; and to i-une 

upon trust as soon a r , conveniently might be abet in > de- a, [ , ' f,Kr 
tiasv to sill and dispose <d so much and stub part only * {£*' 

of ins said manor 1 , Su. < \icpt the < opyhold premises at hi, n'.^btcr* 
ShrUi^hi m lm own oc cnpation, as wnult he sufficient toi i' 1 *- personal 
the put posts aitcr-nu nti<*m d and to ap.d* the mon c m V ,, ‘ l * dioagh 
mamur following, that is to ,a\ , thM tiny shall ami uo rf-,, jo\menr r 
theieout m the fust phue pav oft and cli ah.m>« tin. sum of t Jo>n irA 
• SOHO/, due on mot Lga.’* of Ins Jim hold ^ ht it /Am,£v//, ** £ wu *> » C V 
und inti rot , and m the m plat e laise *’u vvn oi *?0 <Vm ; 
which he i\ i\ -- and hiquiathrd to hr# tan daughters ofiuo^ta* 
V<u if and bh< ** 'n th thnu , \ , i qualh , t«» lu p mi at the u irs- ytofcb.it 
peitive ag.s of t \. f c nt‘ T -'»m oi 'iuiii.i^ u ith dm i tions, 
that as soon as tht ».nd * am of shall lw raised, it UnrStioti^^ 

shall be m\ titer) in sloes, md die disuh nds applied foi 
xnainti nunc< , usd bn .nr\ i mu .hip t and op/ u further 
trust, that in* w if* should, aker mu h * dt <.j s des attd 
application of tin pun h.i e momv t n the puipos^s afore* 
said, take the tents and prohts oi die it-miiu of ins said 
estates, a 3 should be h it ii.i.uld, h>i hu si p, irate use ; 
andaftei lur dec ease he d* used all the residue of his soul 
estates, as should he h ft unsold, a » aforesaid, to Ms two 
daughters, and then r< spume heirs and assigns, As to- 
Hants in common, with t direction, that his wife and 
children shall, during then respective h\*s, live in the 
copyhold estate at Sfaugh , and that they oi any of their 
descendants shall not sell that estate, out oi i<spc‘ctto 
his own memoiy and his fathn’s, and tliat it shall con- [ 180 ] 
tinuc in the possession of som« ul the hi ant hes of his fa- 
mily, as long as any shall cxi,t, and fiom and aftet the 
decease of Ins wife, he gave and bequeathed to IVilham 
Dean^ m case ho should be then In «n*„ the \ tally sum of 
‘JO/, payable quailerlv, for his hie, and to he charged and 
chargeable cm of his said freehold and ropy hold es- 
tates as he had given and devised to his daughters after 
the decease of his wife, which Annuity hi revoked hv a 
todiril: giving Dean m luu oi it the sum of -t <h)f to be 
paid withm six months iu m the time lu* should quit ihe 
service of his wife • and he gave and bequeathed, to all 
bis other servants should be living with him at his 

f(t) ^<*c4 Ooi.wjs. Oh* Rtp. J?5, umI the noit t»i A ifhtUy v KUhtitn, ante* VOl a p. 
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1S05, decease, the sum of SL each, to buy mourning, lie then 
V/ysj jjioctidc*l thus: 

IU\«ox u And as to, fur, and concerning all the rest and resi- 
r fct due of my goods, chattels, ready money, debts, and sc* 
Aubjy < unties for money, household goods, stocks, and all 
“ othei my personal estate whatsoever, and wheresoevei , 
u and of what natim\ kind, oi quality/ soever the samt- 
u may be, and which l shall be any ways possessed ol, 
“ interested in, 01 entitled to, wit tlu tune oi my fleet asc, 
^ and not othuwisc by tins mv will given and disposed 
4t of, as uJorcs'ud, (altei payment of all mv just debts, 
U lcguits, and funeral cxpin^s,) I grea nd bequeath 
“ rhi same and uuy pait thc»eof, unto in) said wife, 
hci executors, admuustiatois, and assigns, to «.ud foi 
u In i and their own ust and benelit absolute ly 

'J be test.itor then appointed bis wife and At \toti guar- 
dian^ ami i\t cutois , giving *St \fon 20/ for bis tioubk, 
and a ring. 

Aftci the dentil of the test'itoi In widow (named / d- 
tvanl Abl»eu 'l In* bill was bit d on behalf oi the infant 
[ 18 1 3 daughters , and the riectei directed rhe usual accounts. 

The Mastu's upon tlmgid tile Defendants \bht uul 
his wife who alone ac ti «f, with o3T(»/ H* 4 \d in inspect 
of the personal estate leieived bt yond other pay ments. 
They had paid tht debt* and legacies, and had sold part 
of the real estate, ami out ol the piociuct «»f that sale 
paid the mortgage of .>o(X;/ .* but the 2000/ had not been 
raised. The cause coming on for fuithei dn ections, the 
question was whether the personal estate was exempt 
from the pa) ment of those sums. 

/V*. jRomtlhf, and Mi . Leaih, for the Plaintiffs. — The 
question is, whether the mortgage debt and the legacy of 
2000/ aic* to be paid out of the personal estate of the 
testator: or whether the pet son a l estate* is exempt. It is 
now settled, that, where there is a devise or charge upon 
an estate for debts and legacies, and afterwards a bequest 
of the residuary personal estate, yet the personal estate 
shall b< subject to the debts and legacies , unless the in- 
tention, that it shall lie exempt, is clearly shown By 
this will the residuary personal estate is given expressly 
subject to the payment of uebts, legacies, aud funeral 
expenses. No case has gone to the extent of exempting 
the personal estate under such circumstances. In Tait 
v. lord &' / tfnvick (a) the dnecticn to sell the real estate 
was for the purpose of paving all debts by mortgage, 
specialty, simple conti act, oi otherwise: yet that estate 
was held only an auxiliary' fund. So in Burton v. Know ! - 
ton(b) it was not argued, that because the real estate wa* 
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directed to be sold for the payment of mortgages and their 
debts, the personal estate was exempt Undei a devise, 
subject to a mortgage, which is not in effect diffetent from 
•i dense, in * the first instance to pay the mortgage the 
devisee would be entitled to have it disc ! -ged first out 
oi the personal estate. 

Then, as i> thi legacy, in the ca^e of iht Dun nj 
A fit utter v A! out r { f) the estate \ as subject to all lej»,K ics 
Cau the emumstume, that this is a smgli ltgaiy, malt 
difference ' The argument upon that must be, that the 
estate is subjected expressly to this t bai*£< , rind was in- 
tended to be taken *un outre, as a specific charge, taking 
«nva\ the valiu of that lcga<\ fhat argument was at- 
tempted m U'jlf i >t d v Hr .d { h ) w itU'>ut sue* i s*, > and the 
»pc* ilu fund was held to Ik liable unl\ , it the gt acral 
personal estate should not he suffioii ut Th i*_ is no 
doubt, that a g* m i il bt qui v t »*f the n< I'.onul eaati is no* 
safheunt, cspei 1 4IK il the* tiusti es of th* • i v .tl * state and 
th< cxciutoi * au the *ann pu »ons in which ease the 
inh-p'iue, tli it tin j*al « suit* was intended lobe an au\i 
liaiy fund, is much stioug** , and ih o Muuin.iancc oc~ 
vurs in this ran- l lie personal •- t it* is h\ tins will 
given a ft ci pawtunt *ii di d« hts uni Ugun » [t the 
iormcT pait of flu will *-hnn-> <mi ml* n*i ai to i \ K nipt the 
personal estate , the 1 iih » put shows k ,i« nu ntioii to chaigc 
it; and that, if du * * is i doubt, mu a upon th* common 
rule pie vail 

Mr. AU\' md t,o,td Mi . / <*7<7v, thr J)eftndants.«~~ 
The authoriui s < itod sue cast s of a gt net id k gacy, dnd a 
specific provision foi it Bui this is not a general legal v , 
and nothing is g*vt n to the legato* but tin sum of 2UCX)/ 
to be raised out of the re al c »utc In tHlscn \ . Lord 
Bath (i) their, was a e harge upon an estate, made by 
General Pultniry m favour of the Plaintiff, for his set- 
vices, with a covenant to fav the monev , and hold ht'uoo'i 
held, that it was a charge , and the personal estate wa-» 
not first liable undei the covenant So m this ca 3 e no- 
thing ts given but a sum of inonev t*> be laised out <J 
the real estate llolford (I o *d[>t) is ai a->c of avei\ dif- 
ferent description : i subsidu.trv disposition, cud \ distinct 
bequest of legacies All the p»fumu\ legacies were 
connected with others, which, being specific, could not by 
possibilm come out of that fund; upon which ground it 
was held clearly subsiduai v * 

Next, as to the mortgage many case* upon this pom* 
ha\e been determined, cerlainiv upon \er\ small cucum 
.stances: but sineb the caoc of The Duke of Aru'a*te? v 

< n ) l Rut. C C 45 1 (t>) -5«/r.voI w 72 

, t ) At the Re>j ln before Lord Ktnw Littiia/fft, vol iv i)2, in Hut 
* *\ fVootf t aj p. 1^3 .Mr, vol *v T6 
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Jfa/fCt (b) the tulehas hern understood' to be, that the 
potsonal estate is p)imtt fan*' the fund for the debts , and, 
to cv mpt it, either expire words or declaration plain 
art necessary. What i > that decimation plain is .stdl a 
question. The opinion oi the Lords Comnussioncis was, 
that it appealed upon tin will in that case: but Lord 
'Ihurhivx opinion \V.i» dilTcieut , and the personal estate 
was hi Id lnbh in tV* hist plate Oiv* cm uni stance oo 
cui s in this * aso, ih.it was iched upon tu Stapleton \ 
Cohort* , (* » that «m<* id tin pi j sou* to »atSv this fund out 
of the rted cstau , is the v.mi »itn\ , to whom the personal 
estate lsuiwn, In Hub t ( , » ^ thu was a direction 

in tin will, that one debt V mo. lg.*ge, and oV othet the 
t» 'tatoi’s just ch ht° and him ltd .‘cpen-Ks, should he paid 
out ol his pctsoa.il » >t «te , and ahirvuiih he devised 
oi lu r cstati s, in nwt, , uj<o . timl to sell , and, aftei 
payment of iV leoat). de <ui the »iwntragi‘, ior his 
daught< i and \ci duMmi ,»ith powt r to the liustec* 
to contiinu tl» » st i > in ft was mini ( c *vuj 

to nu nlioii tin tost i mu; u L«nd niurbnv's opinion 
mik char, that, 1 1 (lu l\p < I iu>i .»* i uti< d, the p. rsonni 
estate would hiw hem i\ nphd tioin the l.ttlei mort 
gage, upon tiit giouml dn* th* iiitcnfion u.n not u give 
the desist i s am thing but nlut sbould n main after a 
sum sulln u nt to an -mi t lie mnitjragc debt should have 
been laiscd So, in tins instant i, a dear intention ap- 
peals, that the d< m At » shill take onl\ wh.it u mams after 
the application oi .« ninth as will sati^fv these sums. 
Theto is a cle i. distinction between an anxious provi- 
sion for one panic ul u d< !>t, ami a general provision for 
all the debts 1 he lattei case is much more favourable to 
the argument, that a suhsiduary chaige onlv ts intended. 
In Wibb v. Jones f u ) the personal estate was exempted 
upon the ev td< nt mt ntion, without express woids. 

Mt K'imrthfoin Rtpbj — 'I his is ai wavs a question of 
intention. which avert strong and clear indication i.s 
icq. irccl , the personal estate being the fund, which if no 
othci is substituted, must he applied. As between the 
tcstitoi and his cit dmns nothing can exempt that fund. 
'JLV c:Mes have gone \cr\ much upon the circumstances ; 
and b\ this will t hi pi i son.il estate isgiven after payment 
ol all his debts If the intention is doubtful, if contra- 
diction app» ais in the will, the personal estate cannot be 
e\t mpt Hub' v (.ok (b) cfjt.unlv bears a strong resem- 
blance to this < ase . but the point was not decided by 
Lord T' ,f n/jiv . and what he is represented to have said 
in the judgment, is inconsistent with thb rule established 
in Tfu: Dube of Am usta v. Maijer, (c) and other cases 

(b) l /fro C C 4)4 (c ) For 202 

( a) 3 /fro r r \v f,t / p is* 2 //*>. c C Go 

( bj 3 Uro r c 32: { c) t Jtro.C C 454 . 
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The point as to the legacy j*> not so strong as upon the 1805. 

* debt certainly* Hat this cast has a stiong uirumatance, Ow 
dnt was not ui lLlj\ulw UooJ,[a) It is ex preyed in II«m.u 
this will, that the personal estate bird! be the fund for all 
the levant s, given by the will , and this is a legacv, gur*n '' HBP,r 
bv the will, which makes it unntc essan to Consider f * 
whether it is a g/;ncial Ifgaiv . and the pi j on:il estate 
diuclou the land toi payment of it 

7 he Matin uf th* AVA — A\ ho do vou sa\ is to hue 
die benrJii of tins cvonuatioit ■* 

R*f>i't — The rkustisnl the teal «’->tdo, lihu happen 
to be the heiio at law 

Tib' M'ntn cf (in • \ n the leg.e * of S** K* ( )/ £ 

yanr t topside i it i»s a its . tan umcetw the 

pc* son d *■ btati in am < t ;• d unhit, l<u dm 

sum is g»\en on(\ as .« * pioduu oi Tut u.d 

estate Tin u al eMat« upon Imm to oe .add , 

nnd an application of 0* ■line led, in I he lust 

plan, io pa\ the moitg <* e > <nd thm, m th 

ne\t pl.li i , the. tin im s • ud !i /»ut. diet is, uut 

of tin* muni } p *‘du»id h s iii to cu , the sum oi 

2000*. , who h In jmm % and beepa nhs to his two dangh- 
teis l hat mean not, it i< / untended ioi tin IT.ui- 
tiffs, a mm of 2^>0i in y os,, but a Mini ni ‘aiKi'i* as part 
of the juoducc oi the ual c »tan 'Ih* daughters, then- 
fore, cannot chum it in »n\ uthet shape than as pau id 
the produce of tie 1 al estate In du '-ubseipu.nl dnee- 
lions relative to ih it legacj , tin testator considers *tt a* 
raised oui tlu ual estate, and sevetal din- c turns \ue 
given as to the payment ol the int< rest and the capital, 180 
none of which aie applicable to a mm of 2oou/ f gene- 
rally ; but all to tin sum ol 2000/ with .ill the circuuu 
statues previously stated, \i/. a mm, anwng ju conse- 
quence of the sale of real estate, arid pioducccJ bv tn<*t 
sale. 

As to the mortgage debt, that is a question of much 7oc\/», orate 
more difficulty. Tlu general iule is n/»w perfectly cst.i- 1 »epmon«l 
bfished; that, in oidci to cxumu Uc the p< isoiul c state, 
you must find either txpi/’ss woids, or a plain intention. f j*htb> m«>ft 
I ohsuved in a L4t 9 u>i , (a » that *t might have bet n bet-g<f» e ,f her 
ter, if what I nuclei stood to lu\c bei n the old ude had J ^pfoss worih 
been adhered to, that nothing hut expuss woids should t^M^rmust 
operate the exoneration ol the* proper fund. Hut il is too ’oetound* 
late now to contend, tint flu* personal estate may not b* 
exonerated b) otljcr means, i he intention may be found, 

( n ) Aiit*, s **I iv* 7o 

C a) i», ldf# list .s\. It til'uwls wU t ■/.! i\ tfr [>age45>. 
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lu.t merely in the mode in which the personal estate i& 
gum, bat also in the mode m which the jeal estate ic 
given, oi the application directed to the payment of that 
debt, for the real estate may be so appropriated to the 
pay ment of the debt as to show a clear intention that d 
shall not be a bin then upon any othci fund , though an 
intention to exonerate the personal < state is not in anv 
other way expressed Tin-* i vise comes as near to that a 
possible, vi/ .i dilatation of mti niton, that the leal 
estate shall be cMlmiuh burthened with this debt. It 
is true, as has tv c u ol>s« rved lot the PhuntifF, that a de- 
vise to ^ 11 for payment of all debts >YilI not exonerate 
th« pet sonal estate That shows nothing mote than an 
intention, that all the cU bu shall be paid , anu the real 
estate, if that is nciessaiv, shill Ik applied fSut a direc- 
tion to apply a partKidai poition of the real estate tor 
the p.nna nt of out paitaul.ir »K hr illords a very difleu-nt 
infertile* Win should the tc-tatoi duett exclusively a 
partic uhu di bt # to In paid out <d Ins real estate ? ft is uot 
generally lioni an appre he nsion, that the pf isonal estate 
may not In suilunnt lot all th*' <h hts , b.r no pinauiion 
ista^n, except for tln> paiticul.u <(« bt , and this debt 
%va-> alteuly a charge upon the ie d « stvite JUuielori* fot 
the sccuuU of tin debt tin i< w ts no ie.i*ou to dirett the 
sale, it is no additional c icuut\ to the mortgagee For 
what puiposi then could lv so specially dnect a portion 
of the nal estate to be sold, and the produce applied to 
that purtu uLn bbt, if he munded that debt to stand 
just .m the sana pi idle aim nt as any othci debt, except 
only, that it was to ho chat d upon the ital estate ; as it 
alicady w as 7 Putting that aside, nothing is done bv all 
this particularity of expression . lot then this debt stands 
upon the sann looting as all other debts 

The difficulty stated by Lead I'harhw in Halt v. Cox(a) 
occuts m this case: who is to have the Lcneht of this 
exoneration? How can the devisee make claim to more 
thar is given to him ? lfete the wife happens to be the 
devisee for life of the real estate ; aud has the whole per- 
sonal estate bequeathed to her, and after her estate for 
life the remainder ot the ieal estate is devised to the 
‘daughters, who are co-hcii esses at law. But, suppose 
it devised to a pet feet stranger. When a devise is made, 
after such sale or salt s, and pay ment of the purchase- 
money co the pui poses aforesaid, of the residue of the 
estate, how can the deyisce claim the whole of the estate, 
and say, he is to take without any sale before any of those 
purposes arc answered , and not the residue after the sale, 
and after those purposes are answered 5 but, that he v* 
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« "titled to the entires ? That is not i\ 1»«U i- gi\< n to him „ ISO, 

v huh is the t stale, #/»/// w* the mmtgagt ' 01 legacy. When* v^w,* 

*u is g»\cn *• hjer t to i nioituagt. tt is only said* **»''•> 

that I'-i s thiow the bin then upon tin Hut that \ M ] nl 

is ti mu the c onstiuc tiou the Omit pots unoii tho uoidi, v ^ 

that iht t« siatm means nothing nunc lit in ih» la a j,io * ,,L 

v de^ that \*\l uft.rtgage shall '« unitin' t uuulun iip>in 
*lu » v d estate '1 hen the testator, .molding «n tk»< irm- 
sti m< n<*n, has not mid tin shall not ha\ t ib« * vr. 

tl* t x the mmtgagc paid out n! it Hut m this will In ha 
aul i vp) i 'sU , th ti the d* \ s< i sh d) t fki . tit* hut th 
icsidm , atui tin moitgigc. dcdait, d Me! paid It woul i 
ht v < r \ si ron v* th* u hu me n» «av hesndM.in u wh *1 
and not tht iisidui am i the limiuM'i ch due l which 
mil b* tlu c.ikct 

'I in n Lo»d Hit* 1*1* i‘i k s !■» thi liui to the lu u 
lit f Could tlu m r» n trail hi* to ui d* this « in ii-inus ch e is« 
in ia. om ol rhi iu u \\ di th obp<i, i!iji e< n»u<h dial* 
tr niulrpoM l of Is tint » pioh t d«lc '‘iunlhtd Ia»*J 
t'.Zi' ill mght it Wii lift l io ddlanlti was >»t% 
hi el \ to sou*' bi^ l.».»d-hi,» , and M is most } i o* ibh 
that sugge .lion w.i- t!iim»u <»"t lu hun It i» , ni nd\ pie. 

M'llt'? UM U He n»t iiol » ilh (I upon It* »p\\ ui i \ptc*« 
tlei isirm maid die pum lull lu * vpi< a, a -pong opi- 
nion '«i id Lon) l* ol . is tin who tuminol 

The Did* ' / \iitii\h \ I /'/*;•/, id n is ixtumelv 

unwilling to e\cme».iti du | » is< n talc. without a sttong 
indication oi the i nt. nuon 

The internum in tins mil » n iv »tu»n dv inuuMstcd 
by the manner m \vhi«h this dexisc is made I licit 
that intention u huttc d h\ tin mode, in which tht per- 
sonal estate is given , it is tine, aitu pay nu m of all just 
debts and legacies * Bui ii I put the tun. cousti tiuion up- J \§9 
Oil the preceding j^ait, and ii the intention was ext hisi\elv 
to appropriate file red estate lu that pai titular debt this 
part ol the w'll must be cunstnud as to make it ton- 

sistcut with what was ahtad\ doiu l lus is rujt a u»o 

of direct and utUi repugnam t , so as to < uiupi l an < let - 
lion, which part shall stand, hut, d the ton-fi ui lion up- 
on the first pait is sound, it m i\ )»• ••aid m fair i« aiming,, 
he means by the laym pan to subju t hi-* pusunal estate 
to all such debts onlj , as he has not ahead) provided lot 
by subjecting tbe ical estate txclu&iich to them, lor 
those dcdjts ale put viut ol thv. cjucstion , is il tliuv did not 
f'Xist; being alread> amply provided lor. Tlu.it fore af- 
terwards he pro\ ides unl\ ha all other debts. The u*iy 
same expression 'iccui^ in ll*ik ' ('*) only in a dif- 

ferent part ol the will It does uoi appear to have stiuck 
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180:> I.umJ UinLn\ that this piovision, m ihe prct< diu" put 
V^/^/ of tin wll, mule ninth difUicnce to the t omtnu-t«on 
II\nm.v upon tin clause, pnn ldimi leu the paituuhu tU ht, and 
1 tin- dislim Mon, wheth- i the cluu turn to pa\ all tin deb*- 

' ,,|,n out ol the pcison.il i state is in tin hi ginning- oi md oi 

the will, is too Might It might he mat* mil, li theic wa. 
a ilncct and utt* 1 it pugnao* * , tint could not »n i 011 - 
sluution I)* ii font lh d not,v, hi ti ilistas\ In constnn- 
ti< >ii to it t opt ili am app in nt h pu^iiam e If tilt vi ill 
shows a < h ai md aianifi oil* ntiou, that this moitgage 
shall he a hmlh* n upon the i< al t slat* , it mnnints to tins * 
ih it it shall not he tonsnhufl a <h la I this ti Matin's a* 
to lus pusonal * st«iu A moitpave upon * man’s i state, 
not oi lus t onti u Uni;, l > not c miiuli i e d hi > dd> f pa\ aide 
ptuuatilv out ol his pusonal utaU fl) On the olln / 
h ii*tl, a man nun m t! t ,i nioitg op dci>*, nt lus own ion 
tiaitm,;, to !ii ctiiisuli'id pw ihl« out oi ht- 

ical < si.tn • »d tin u ili* ) * nothing nun tiun.ihh m 
r aw j con add mg it will niiMdici *»» th it juom ion is lobe 
sat’sfn tl can f f his 1 1 d t »t .t* , •did n**t i » to Ins \v i -on.d 
rsttte ch ht m am itsjuit U f am i ighi in m v loii-tiui* 
tion *i|»on tin h» >1 * Ian i, th it ■ » n«» i.u t S"(t\ to giu an 
opinion upon the euuialir\ of \{m,->uon m the -*ub-t - 
quint tlaust 

This is ni\ iiupiosMon up* n t'lhfn Hut T gm this 
opinion not without doubt and hi -niation. on auount oi 
the stiong i\]ut s>ions ot (inlet - in hninu < ase, It is 
impossible to - 1 ) , it i* ioi hat, that no doubt ean be en- 
teitaintd upot it li that son nt i ist i» nqam tl, cei- 
tainly it docs no <\tst here, (ot the dim non lor payment 
«>l all debts md legacies out oi the peisonal estate doe<: 
taisc an ainbigmtj , to get nd ol which you are driven to 
constmetion But the othei difhcuin, that ol disposing 
of the teal estate consistently w»th the intention, it it is 
to be e\Oiu rated b) the pusonal estate, is greatci , form 
that wa\ mote must be gi\< n than the devisees were in- 
tended to take • or I must go iniu h iiu the* , and consider a 
gieat portion oi tin* icai estate a* undisposed of, and 
ilcarh the tc-vstatoi died undet the pn suasion, thathe had 
•disposed ot the whnh ; and, that the co-heiressts were to 
take m no olhu ihaiactu than that oi devistts. 


The electee ch dared the pusonal estate to be exemot, 
and tlu* WXXi/ having hem raised, directed the *2000/ to 
be laiscd bj salt oi a sufficient part oi (he real estate. 
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BY Imli'.itui. s iljtnl tb- ‘ 3 <I •>! Sujih >••[>< i , | r»* * >i on l’< < ;* ..t ( > 
i.t.tco m li j'jiII ‘1 t A < , ,md l.inds in tlu ( niv»i\ of S'// AC, } 
wtu ttjiivi iul to 1\< pn^uii ,.js tin iias ii * ilu m anti u .itui mi!* V 
•a.iuco ol a lu i -nil*'**! ill II jGth* tt'y . ,md b\ tin *.uh is, ut *ih 
madi on the lonndcitnm of the silmcd, a pin m w i > - f *U. Ik . 

mud , tb it the Miiooima 1 ft i JinuM lioni finn to t *e* b, ‘ ,J 
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b» t. in , and, m * ,i i no i !i<»u diould h. • . t«l« w itutu m v *» *'»>t *»• * 
month aft* i a \ ac m* x , then d» »t lb* ( u* 1 1 » end < Imu h- ' * m 

v.mlm h ami mv, of tin i hi* I ■ nhilmanf* d tin town ot t \ ti tone ol On' 

!l f./, t ‘hutld Uphill h\w ill'Ml'ii . lit* i .Mill (lit fill* MlJWli, 

cLoosi thx. S» hoi l.n ist( l 'Hi i * f!n it ,li»nlUl I 111 to mit tilt* Jie<l «>ft 

1 r nil hill ual-J xlilis oi V. , ! it, h <11 , .,-.7 1 //. ,l1 * 

tin. h tot tlu lit P ill u<i. It x ifh t ( hm i l> * ,t fit n li.l , lAtlP( | 
tilt tlim Iwtm; .ho.dd ;m,. tin* ihoii* 1 1 • nil " Ji to <11)10, UothiPee* 
msti.ul i >1 s.nii I* l. n» »lf , nil *1 i ‘liMiIa 1 i.l t»> ha timuiIuhiMl 


an h» n .n il *«1 
warden hu d.i 
should no* In 


•1' i i .1 < f < m. th 


lin i ! hlli ill 


vmii, uilarc- 


‘ ' ‘ ’ 1 11 ‘ 1 if KIM. MO T/U 

U'U h; ,» !i . jhj {Kill, ,!1'1 li theiC ,Jru li , <Mi>ru 

•in imi m.d. id ,ei\ *1 tin ni, Uh n fiom »w r to r,ji . it. 


time to i«ni'* upon i \< i \ ib .,i!i o» u ten, il the n hooliua 1 .- or'utm 
ter should lu ihosi »» 1 \ tin ( m t?« , ( him ha atib wsjaud ri ‘„,^ uni nc 
six other oi the i bn i mit ihitams oi (lot *he ** to 

time liililg) * tlionurdi And 

JJuntjdt , Jhinull, and V » */';</, bring ill fl» ad without J .*o in* " 
an he it niole to an\ oi tl.i m, d‘->puU > uosc as to naming ji lt oi.ie**, 

* six of the cliui tuhalmants, to join «ul> tut Ciuatc and < «»nstttiit*oii% 
ChuichwartUnb in the appoiutnu nt of a ahooIntaMu , 
aiul upon the List \acam\ two pel s* ms, />/o i and / Al'- \\ s'.ujrMvnn * 
bury, being elected, the mfoi million u is it!* fl , pi a) »m», to Imn ri.nst 
that the election ed Blc k mav Ijl eh Jaiul void, and « omhu tv< to 
that he ma\ be nmoud irmn tin olLt i ol s* hoolmaiter , laiof 

and that the election and appun*t»m i*t oi I^tfi^uiu uia> 
he conin nud, uid, ^ncase the. Com t should b< ot opi* tht fm* 
mon that both efcction^ vvi rv undid\ made, th* u that di* i him* of 
theic may be a m w eleetion . and that ihi* etions m.*\ lu* * t i* ^ \ i oTs 
:>ivcn as to the ittune i lee turns * t # *• 

A petition was pie'-unt'd to ihe LonI C ! iufn > Hot , :i‘ 
visitor, stating, that tin umeiituu «>t lOwi <lid not pn>- 
\uie any visitoi , «also staling, who wue the h« irs, and 
# that the petiuoneici aic unabL find out, who mn* the 
vhief inhabitants ot tt'jodhridgc at the date ot the inden- 
k 1 1 e , or> who was the heir ot th** * ivm and that un 
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,lci M.<n c ircum<tancc ■» it belongs to The* Lor d Miami Ih* 
in \isit tin* school i'lic petition therefore p*a\td a de- 
claration in inspect of the late election of a master ot tin 
<*<. lion), and ditections lot the future election 

Tin Atto» ut‘}f-( t cnn al, and Jit . Cullen* in support oj iht 
Petition . — "1 his petition is pi cm need upon the ground, 
th.it \ mu Loiddiip is the' visitoi . no Visitor bung pio- 
\idccl by the indenture 1 of Inundation. V\ ho weie tlu 
chief inhabitant* o! f Is '»<//>» /<>k c at the date of this gtunc 
cannot p'>s,ibl\ h* disco.* red, nor, win* i«* the lepiesen- 
titi\» id tlu i uhiM>i c»i ♦ lie* donors * Ihe <dh ( t tlvue- 
lou »s tin a . ih a^. a d< lault of Ik a Tin* light of vimL- 
on, iluudoi* in iht ( i own, to ho c\, » « isof bv \o»w 
V.ojcMii|> \vhei< the king is a joint founder, n 1 ut'hl Lt 
' i .itmg supei * ib , th it of a iii1>|lc I , and ihi, whole \ * 
f 'toil il |*ou*i i. in iht king, toj that powu * mnut b« 
e\c*i<ised L\ a snh;» « i tea * tin i with the Umwii. 

hie ! it’ (,n i v* ii id! — ,M\ d*h|. mU v i*, ( v \nethei ti«c* 
M i »it«a c »n apooml a mast* 1 1 should not ohpn l t' »eU*i 

it to hit \lt* • '/i i'-(u tin ,/, w ’i«; * m 1 ik » > '• * - i , t uu i* 
any one Ik p! , n» loiiod. i rid lipoit «'p. »i uu ap- 
pointment oi ‘o«nc pioj>« i |u • -o*i iw fn *lu mas* 1 i The 
masks lias ludu i to hid i h tell. del in lus o'hc «* , and l 
doubt Vii\ much, vuilur tin \iotoi « appoint him. 
Itisch.ii, tl>* f « ii and ( huu hw.udi «■», odic idling in 
some man in i with >»\ <d the ilinf inhabit tins, die the 
patrons of tlu* ofln « It is in tin u gift* not in the gift 
of th* \isitor and the uu it* c ueumstuue, that they have 
made* two t lection that are both \onk will not authorize 
the* \ lsuui hnnlclf to appoint the master , but onlv autho- 
i lift him to call upon the persons, entitled to make the 
appointment. 


Tin Lord Ch we i i i or by* the older, as visitor of the 
uid tier-school ul ITzodhndg* jn right of his Majesty, tlc- 
e lart cl both the elections \oid , and duet ted the rents and 
pi edits up to this time liom the death of the testatoi to be 
paid to the Defendant Rl u in consider ation of his having 
done the dut\ sinee the death ot the last schoolmaster, 
upon undertaking to continue to do the duty until a new 
election in appoit.tnn nt of a schoolmaster: such tents 
and pi edits t»* In- paid to him duiing the time he shall 
jnoform the duty, or nil fuithei order; and that it lie 
refuted to \ti'nneu-Ce t ural to consider and report,, 
what directions or alterations touching the mode and light 
of election and appointment ot a schoolmaster upon the 
picscnt or any futuie vacancy will be fit and proper to be 
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made , anti n hat tin '*( umi'i and ill* l.ttions aie piopcr to Isu - 
bt maili* in tin oui» rs, < ««!istifut’'»u ,, end dim lions of 
the s nd school, * dull ‘»»m v» Imn most ioiidi/Li\f to 
tht n^tu stand bun'fit *d the objects <d the Chant^ard 1,1 N ‘‘ •’ 
tile <»n dun aitc « of tin intention ol tin dunoi* tht teof in^.K 

J'lir diwft'tats, i'* piopns* .{ he tin i^iwnt 

• d tin paints, cvtyiessid, thu tin* mhini.t -I. mht hi to 
/V Ift * 1 // '//-(.# n> i til, %w «.i s U *h incliK* u‘«u p< \ on'*, he 
,hall appoint ” Thr hum t V»>. r„ sr* 1 ' ,ul lit #*, • 
w.inls to Ik. st f in k out i»h mu u should ipp ,u 

upon the f,»« c of flu ppoii n }»< ih |t| >\i *>! I t< U 
/ . Kfif-tit n* ui* him II , Imi »ho In »im »Iu t.d 1 to In* t*. 
t.i.MK' un j msn h .In ild think pi » »i*» • 


niK ltisiiop 1 > h wiMjiKsrm pun* 


( M)Kli t bdlhu d», 
merit bvi hi Iht i.it 
w is take n <\ xin Hi \ * 
ti Pl.umdK ‘ u* i ni • 
in Ih/on ft no ‘ ! 

del md< iitr 1 t * ,\ 1 1 •; l4 
% er, tin .*'»u t . u,oi .in i 


Soua. 
Jut v 8 ir 

'uni. t .» 1 1 -iiimpm o< inaj'icv- Kflf 
pint** < mi < .t.u* .in i \« < ption 0 ) 

.» I. .m. ..I th. title of s ' l, T f i u, ’ nt 


,i full ni iom i In .on was filed 


it.m>tjpuj e <»s fA 


tn Kiputv of 

tin i*I ii«.ti>l • >imi It, uucs un- u'teinptioii 
,, I ; " ’ * t\ h t li / /.*■ ird JWt- h> 

. . «*• .u-s—crssr 

moitft i>;r. s, ^v- n math l)t if iu! .nl> anil / lirnnith /ones not made p*r. 
;uid ll'/tf* r:> /• 1 \,)n> t\«n aNo <*^u<.nt r*m um- 

brauo'r^, w • - 1 « *lso add* d a* Dthndants. that «•<! the tn<*Kcepl*oii 
*2131 oi 7 mt/ n I #‘» 7 , tin us«i d them* w is inad« k fot the ^ 

‘•aid 3uli"e<pM nt moiu*r*pL hu.‘mvi to tcaeom, or U as <U«aUow- 
stan.d fortc!'»a* d , and h\ m •» d# t , daud the 4th of Jw-t.4, aiulaype- 
1798, yoftf, aixvl /; mm t >t. ^*osod f and by « ‘fie p^iiorni- 

an ouUt, dated the ldth ««i Dm, ^ / ,1T' ^ anc ^ with cmu.^ 

were i.iucload, ha 1 Isdon ih< i>n«i t^airor wm s [^195] 
foie* hr eel, be died, on tin »t i'tom't'h 1709 , that 

in ' Fnhil'f Ttrm, 17y9, u hill o< t<\i\or and supplement 
was filed, and die In 11 and oi tin* mort^a^or 

wert foreclosed b\ the Plaint d l . 4 mil dial pending thp 
suit, and in they^ai 1797, *hi lno- t^aj; 1 d pi emi '.t s were 
conve\ed b\ PJiVtitJ !i*'acu i> if I’JL to .^eiiue 
184/ 01 any olh*'i sum, that im^hl beromc due lioni 
Beavn . and also pending the said nnf, and 1/1 the vear 
1797, the inort^JU'cd pur.nse** »viie comeved to /ohr* 
and Sarah Rtjnotilhj and linijamin Colhft^ to 1 seeming 


jrtl .l/ir"ev \ Hit’ll l Johns < h.* h . hi \ Ihuh h>j\ % \ > Johns Htp V» 

*» j 3 sTfitiwij i <«' ' /><'/ //tn # S« n.ntu v /».' 1 ‘NcaU's >741 

•. 1 y J>*tf 2 fohn-. ( 1 a Ift p 1 ^ 1 ' * 



Cam.s in Ch\scim\. 


193 


1805. i i-f 40. » ami sit or beioic the filing of the bill of rmoi 
the Plaintiffs had notice of those two mongages, and 
The Bisl.o;i-a the ought to h«ivi brought those moitgagies bi hut the 
Court, and to have pi ui redid to a lui ei losiur against 
^ them , and that, not having bven made panics, they have 
a light to icdecin against the Plaintiffs ; a) 

M Ru ha ( A, ]// / * if oh! I/? . ft'/'/q fit /»/, in supjw t 
of (hi 1' \f t bti'tns — riiui 1 p no dmsion upon this point. It 
ceitamlv was not diudid m ifu 1iish r *p f ll'hufusln v 
Remn . (b) chough I >• <1 IRtinhu < \pu >nd an opinion 
whi'h hoivivu ( pmoi amhoii/i a dupMii in t»u * isi ol 
a pimluMi A mnitgtg' nnhl i k, • ionne is nothing 
hut i pit dg< \ die in <»J t* *» s < ho »ii ,/'cs no nu> 
th in tin light, to in u ion it h j«- »>nlv’oiu -.»■« » r«« w* i 
rain what is dm , m oho t rh u tin (<oua nm afm- 
waids sa\, thaU*l not muI a i* * \ c n imik die m atgagoj 
shall not hau i light t«» •» i . n 1 In p h'w % ,d Hu in* 
£ 190 j stant that the Ion • losim t \ imv >iiuol ihaibit", rn* 
mortgage is i ojniwr Ij.j, , m* . pi n », , «diein<!>h It 
would bi smgui u to g*\t i! * *im , i t u m tin e u< , whin 
it appeal i. tint it is not In . n ii in :.i* «d oth« i pri- 
sons, to whom iu has roiuiw l u 'sappost t ur* • tin 
decuc In had sold thi »ti*i ib oil v h . in that* is« 
not hating the light to uihnr, in would not ewn hat** 
the light to pax tin 4 mom y to til* mo, tg »g( e Hu dei»b 
oi the inoitgigor nuu.i-.o in* dnl,um\ 'J Iu prison, 
having tlie whole c<p»it\ oi uiLmptim, In de\»-», oi 
otherwise, is to be a put\ . not a di usee oi In u, having 
no till* ; the polv ic.illy » ntith d In mg lift out The 
icasomng, if applicable to the whole equity of ied* nip* 
tion, is cquallv applicable to a {.uttal equity of redemp- 
tion, the consequent e ol anotlui moUgage. 

Mr Romilbf^and M* Thomson, jot the Repot t — Though 
the motlgagoi has no intei est, yet the mmtgagcr must 
proceed to make the foreclosure absolute against linn , 
and it is not ntcessaiy to bring the assignees oi the equity 
of redemption before the Coutr The case of The ftis'/wf? 
cj ll ..u heater v Rt'ict) (a) was followed in the late case 
oi ) t‘U v. lit tkfrml [h) I lien what ddleieme anscs 

fiom his d«-ath l 'l he mortgagee is not to he cnibairassi d 
by the assignment of the eg uty of redemption. He is to 
bung hefoie the Court only those, who represent the 
mortgagor, and they cannot be permitted to mention any 
assignment, of the equity oi lcduuptiou, subsequent to 
the deuce. But die Cmut must of necessity be informed 


(a 1 If siemrrl loJ»r up.it isfopil, though thw ft^t vt'is not uSferr«»ip<J. 
that one of ilu.s<' moil * n»i ^ was puvtuus ind Uic oth* e subsequent "i 
thedicrreoi fmc i lnfiiio t h ) vol m .H4 

( aj p 1% >oJ. id >11 ( b } In t.Uuncen. 
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oi the death ol th*' moitgagoi othiiwisc thcie is nopci- iftO; 

»nn, aj;un-.» whom ill** d* < t t r ni In, < t lostm * an be nude 

Lmd M n iL'*\ qannm n is, tint tin /;% funt/mv waslh* h* u v ol 

r»uftK im lit * not ut* m make if umiii * ssai\ tm the nun tgagee ,,|f 

ii»ha\< am othei pci son than tin njp imam* of the i» UN , 
•noitgugoi a parti f * v)? 7 

/ *i A/tisht ul tlb A\//» — J he mli , uhu h the M 1 , t \; 

In. )(. j oit< (i j'o xl, consist* «d i bmiloud uantga, , 

"I he f'l »p c I uMi »■>, that (no niratgagii , « »f 1 lx*- *qmt\ o* 
if il< 'tiplXMi ax* not b» ought h« toi < tin ( om * , ami flu i* 


Ion an noHioiuul l>\ tin c Lt «. t 1 «,f ioK*los»ne r l h< an-* 

\\\ < 1 s, tii.it th* i I « 1 *010 nvtti; v< c s .lit. 1 th* bdj oi 

i in Jn,nu hit (1 , vUid oili • \ i» ith 1 iht rh « it * (i 

»»hon*\ei r onu 1 1* f f! »iu« ♦hi* an \v»i «s i«'*t .* 1 *lii o i»i j>i 

i'll, I’u *.t, *1 1 -. o k » fl.ihn di * m imdy an* * is. a; wl, it- 
» \ ^ * pc in (I lie v la < out ,«n I), mu ,t be und* potn,, to 
he nouini In *l«i d<(n* * 1 1 v , J !m*, siipp* .m* # d> tt not 

»< m talk v>, < 1 «n th* , , * ,1 , ilu nit hai nig ibatt d 1 1\- 

* he (hath til th* .1 1 * • 01 , (lit W I'ntill uuriit, when 
tin i u ' u t il, u> l.av c 11. id* pm’i all, who it that time 
h t i«| inv inh k o m tin * Jut* V* 01 ding to m\ opinion 
tin •( i-> no If.iiu 1 1‘K'M 1 a tifhn in npo al»(,n foi they 
nun to ht m (Inn i oppn foil to fin 1 .tal iislicd ink* oi 

tin* ( oa ' i e. to ‘hi * It* ( i ol tie L * p »tft n\ Oichnaid}, 

it is line. On iloiu ti tin 1 nut t hinds uni? the pjitif s 
to tin nut Hut In , who jam h m s dining th* pendency 
of the suit, n !>«n nd b) the dmiu, that ma\ tit* made 
against the pi tson, tiom whom he tlnnt*'- title (t) 'I he 
litigating pat iu s ai* i\onpu <1 it 0111 the necessity of tak- 
ing anv nouit of a title so aiqiaicd As \o them n is e? 
if no sucli title existed Othei wist , suits would he tniic* 
terminable: 01, which would he the same in t fit , t, :t 
would he it the plenum e ol one jiait}, '\i what p«iiod tin* 
suit should be detei mined I he tide mu\ soineuincs 
opu.ite with haidship upon ihom. who ptiichisi without 
actual notice: vet genual tonuni* no requites Us arlop- f 198 
tion , and a moitgage taki 11 /ttnJrnU hti\ cannot Ixi ex- 
empted fioni its t i^>eratiou 

Lord AhanUufs ddhiultv, as tu the mode oi directing 
the leconvt vance in Hit uf ll'int hi s/e/ \ Ihuvn (a) 

could not ha\i he< n intendid to tlirow ail} diubt upon «t 
doctune so ilcai ly established Lead Ahankif stems at 

histtoha\< conceited, that it was insisted, that all en- 
* 

( J > hltr, vo! lit ill 

jrt) s, r jf t ,1 \ JUu< f h m i Johus t lu Hep 159 
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1805. iiiu’iN univu'ailv nurd be brought belt if' tu* 

V/y\j (''••■mi lu was then strin 1* with the lm omcnium'. ob- 
Th< 'Rtsi,i«,» vi \ mg, that, iHlm ivui mj, win m.va such a bill is fduK 
WiannMn* th, mortgagor mas jkccp oft tht decree !>\ conhvwga 
f , Kl gteat mimber ol judgnn nts t*> his h lends, The Couum I 
in support of tin objitnun d’Ml.nmid all id*- i ut cans 
mg it to that h n;;th Ph* s s,iv, fct A * to tin lin oin i 
mt nience, mentioned b\ tin Ifiin, if tlx v f onfessed |udg~ 

44 merits j*mhtitt bh , tins would In good hu nothing * 

1 .01 cl Jtjtw/t <f the 1 c Ion in hi-* judgment t * >i t cm t . him 
htlf ill pm , th < .( .<. oi an 1 ncumhiame w .Ut* 1 

tlu suit loiimn iiml out *•! the f|tiiMi,i and nil i'i*i 
f </J I uv s mm* he • nulim (! to tin < .»m of 1 t». u , >m • i s ( 
who Im* # hi t omh mm <1 he Im* 1 In .111 r < o*mn» >m « «i , tit. 1 , 

45 m uguimm 10. bruising them he Ion lie lu 

Loiclship s.i\ if 11 <' m»i i.tc" , u>, th* Coin l 1 ie ti. 
el* i i r (I'lno.iitu to a imi t», i'/i 1 , who In lu ^ 

ssvm niipht appi # ti m l».i\« ntn iK t > >t In 1 bin te 
moitgagoi ha'* imi * lie mil, j* »;a/UM r .tu, 
breonu mu It ftnS'nh it* , 1 i * pi. u< »»i *\ t i « 1 « - < ^ 
them on Is v C il iioin ten \ . in.u I di< f t«.t *. 1 ( t*> 

bring all eia uuihriuc » 1 * In l«**i tii« < * ml \ • »«i %w»i»id m 
effect dt m all < p t 1 ation lo t". un *n(heia*« of mint 
gages, im ilnn would l»« no hsumnon tin n It*vv. 1 
inoi tguge . 1 1 hue tnd i 1 ' t lit. mt 1 "iii'm ir, d *hu r. 

1 190 3 if the 1 ule ojiei an s tilth am Mio/nuni'mc *o the pai r \„ 
against whom it i~ nit« uded to «'j> iao, tht otin 1 pa its 
Default of m ^host iavout »t is ml mh d, .hall base en in n< ni lx 
varment tm- lb established now, th it il .1 bill, ld.il L* a m.ntgipor ior 
icy* deciee redemption, is disinisst d, the money not hung paid at 
jSSSwtieii ° f l * im **» that opetates 'is a fmeclosuu , and is cquiva- 
fipmte* a lent to a cUuec for ioici Insure. Lois l llauhiui'he 111 
(bredowire Gm th IVmd(ti) said, a clccuc, dismissing a bdl of re- 

demption, would opei ale equalh m favom oi the moit- 
gagtv against nn\ person t-; whom the mortgagor should 
duung the pendency of that suit con ve\ , as against the 
morfgigor iumficlJ. Alt* t stating othei cases, Lord Ilmd* 
ivuk? c\pi esses lunr se 11 thus : (h) 

M So in the case oi a moitgagoi , who romeb here for 
u redemption : it timing su^h suit he should assign the 
4t equity oi tcdtmptiou, and in the fu.al lu string oi the 
44 cause ihete should l»c a decree against the mortgagor, 
“will t>* t tlu. assignee of the equity oi redemption be 
u hound h} tins dec it t ? ' y 

A fanwl must the mortgagee be entitled to the bcnefil 
of the rule, where he is not pa>sive ; but is actually pio- 
v scenting his lcmtch » which would be wholl) iruitless, it 


M 1T4 
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*he moitgagor toidd b\ making nm mortgages ronqxl *wr>, 
him to add new panic's v^.^j 

This is not the - as* of thi legal* tan at quiicd dm mg Hu iv%lu»jw.i 
the jtndincy of the suit , in which instant it might be "* ,v 
nece-sary, in oidci to avoid it, to have i* i hmm ro a new* j, |Nt 
Miir: hut this is n time tqmt\, to lx pui ,.n d o\dy m 
Equity , and then, it < annot lx puisne d with t th 1 1 1 h* n 
‘dots tin* aba** nient .th< i tin hu» inoiig.igis ina** jf 4 \ 

IiileMnce^ It thus not h this* two nioit) af'it > n - 
oi'iud n«> title as pallet tin PI iinut) in tlu d« j.i uduig 
s»mi, how timid tlu y uqmu a t» o«»d 1 . 1 K In tlu di itli ol 
tlu J)i ft pilant ' \\ hat umiu won has that i \ ent vv ith tin n 
t*th . o> how i omH that ewni > u\ the relation htiwtM* 
tl«» PlamMlI and them' If tin v would lx hound Ik i tie- 
ciec i ' m»i <» ill' !U«»i tgagm , doe . not tin i«iiiiquim< fol- 
io v' , dtat tlu \ »hall h« uxind by ifu <b i m * u* oust Ins 
npitsi ndtiw ? l h»* Inn and il» iu» ut« nit i« 1v in th ; 
plueof tin onvmal put* I In u toll u by his d- ath 
md »li- u»t a*> tinst thi m nods m ih* . inie plight a> u 
did di.anra h«m Hut tin rtk of tin mortgaget s is not 
In the distil of the mo, r<» *. »u - u»d th« ml « annot stand 
jn tK mi. phi* 1 )*. i> n».»*» .! thi »u II tin \ in to be 
hi ought m at all, .. »\i w n in I »»mi .r hi pi ivul ag.unst 
ih* m , that thi v n. ty n h i in, b h*t» c I<ki d , which 
linn; u ig.un to iln* qm • ti >n win tint tin \ have «nv 
iightfo ledum A* m* \ It.ic t mu out* nally any such 
nght, a»*J. it d<x*^ u >t uniMf toth 1 mi, ih» < (inclusion i-», 
ihcy have it not It s tlu n said, tin, is a in \v « asc How 
is it a. new case ? Menly h\ (hi pm* liasij\ attempting a 
distinction, lot whuli the it is no foundation in principle 
or authority. It the moitg.igcrs had acquired thur title 
during the abatement of the aim, then would have been 
great difficulty. Hut land A otiui^hant^ »n his Prolego- 
mena of Equity, mentions a cast, whcic that circumstance 
occurred, and )et thi puicha*er was bound by the de- 
cree, though no party. In the lift* t nth chapter is the 
following passage : 

44 The Lord lieu on in his twelfth mle Meins to direct, 

41 that, if a purchase is made jhmin.h hti alti r sonic long 

44 intermission, this cast sli dl diiki iiom the rommcm 

44 case. But tin* Kile, though ic isonahlc, is not always 

44 observed j for in Mutlin y. bales, 10bJ, the hill, lihd 

44 in 1640, abated by death m 1618. a hill of i cm tor was [ WJ1 

44 filed in 16G2, and the purchase wai iu 16j 1 , and jet 

* 4 the purchaser was bound ” 

The purcha.se there was subsequent to the abatement, 
and previous to thi revivor. Lord Nottingham adds, 
u because now by illation of the bill of t<v‘v**i *f was 
4 pendente htc : pet Chin 'ufon China r//w 
Vot. XL 18 
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1805. The only cucumstance, noticed by Lord Nottingham 

an} deviation from Lord Buton\s rule, is, that the puicha- 
Tfie Bishop ser was held bound where there was a long intei mission 
WmiiiMu* o t the suit. He did not conceive it deserving of r'unart 
that the purchase was during an abatement, and the pu>- 
ehasci was not a party at the tune <»f the revivor. 
case came on aiterwards (a) lhit it is imm<ess,*»\ ro 
give anv opinion upon that, for umloubtt <!h , m ibi*, m- 
stance, the suit was depending when the mortgages wnr 
made Tlieicfoit the mortgagees too Id 
in this Couit a right to iedct m 


The exception \n dr»i1h*tt< ■! , tud i ,pe» llu peicoim* 

ante w*is dented, with 

,S . Vi.,*. , \ f \ i'v 1 . 


MDOIKH o l VTf 

T THE Defendant was hi ought uji upon <i< * < » piv tc* 

A dreret p)v Hildas Cot juts for w int of an an^we* 
cottfato, tho Mr. jRuu/jiIl. fit tar i.mml, ti»«ir the bill 

^h-ncknt shoufd be tak n Jno t oh fits'* * suggesting tie dilficulty 
iwtonly^in* fr 0 ” 1 the circum stance, that an ansvvei was put upon tht 
woweriinoa file , observing, however, that it could not be considered 
the file, but an answer, until it was accepted, and the costs of the 
^thecobt^ contcm P t ' vcre paid or tendered , and the Plaintiff had 
The 'rower not ^ onc an >' act ' acce P t,n $» the answer: nor had the 
beingRcuia!]} 1, costs ^ een paid or tendered ; therefore, if the answer had 
filed without been put upon the file by the Defendant’s Clerk in Court 
Payment or it w&s irregular ; and the consent of the Plaintiff's Clerk 
eStl die De- m Court was necessary. 

femfent was d/r* teach) jor the Defendant , insisted upon the certifi- 
iwmtnded, to cate, that the answer was upon the file, which was pro- 
8*^ an ®PP W ^ duced, that the decree could not be taken. 

Ing to ufo it* ^ r ' ( ntmem cut nr,) said, the mere production of 

w the file for the answer to the Six Clerk is not sufficient. There must 
irregularity , be payment or tender of the costs, 
but, the Plain* 

tXenwiofc Th* Chancellor said, a receipt must be given 

fieecopy of for the costs : but then the difficulty was, how the record 
the answer, could be made consistent; showing a decree proconfesso 
j Kwm cert ificate, that an answer was filed ; from which 

it must be taken, that all is regular. His Lordship theie 


7 

Vu^ 
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July 19.30, 
Myvrt 10. 
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xocc said, a motion should be made, that the answer 1805. 
JnJl be taken oft’ the tilt for tiregukiiitv: so a > to make 
it impossible foi tie officei to give that certificate , and in i>u*i.ou 

the m* an nine the Defendant mu*»t be rt matuled. A mo v 
i -on wd** auoithngiy made, that the answer he taken off 
tiif. Uc% 

M* . fstust oppbsed the motion; a insuuui>, that the f -<>3 J 
f'luiunl, having taken an office copv of the answei, wat 
j.m » lad d born siting, it was not an answer. 

i 7 d / -/ fV \ < i lion, having directed a ‘earth m 

*‘i * ILei.uu's *, aid, thu, uftti Vising tikm an 
• »*li <i iop # rd fin 'iiwuM, the Plaintiff m/mM nn« 

' i ' i *t«'d iberehtit it Inset I to make tin- oulei 


t< SIMttPK Ju(m29 

*a» *l»on ch- p-tiuon biought .tt» action; Creditor not 

and n ’f 'b* !)• /hint nn. *n nii-n iomis, who *J**t 

, 1 ' . to proceed at 

'Mini.'"*' •»., vJi at the suit at tit petitioner and or under 

o»i < r d 1 ' , and pon the SJt>th nt J ion following a a Comimfctm 

Cejnnw e > o! Han* i^sm a against him 1 he pe* ^* n kmpw 

flow 1 pin. v hr. d*J»t, a uounting to 7 *M/ : but the Com* 
idts&ionMs alt* & it. ti ’ ndu cd to pcnn*t him to vote in f<>*v # having 
therliont oi A*, upm e-» on tin giownd, that he was pro- the Bankrupt 
seeding at Law, i.ul had the Hank \ipt m custody *The in oft 
petition nrav* r ) ir tn>: D-ni.d.int mav )h pet minted 
vote in the rhou - of Assign es ,vit?’ e~ng obliged to rmued to vote 
discharge the Harkuipt m tb i choice 

Mt Cullen , in suppoit of the /*v».n i, observed, that t;t ^S 4 **® 8 
the object of thx-> pioof was mnd to have the oppoi ut- 
ility of assenting to, or dissenting iio.w, the f‘iufitate; 
not to take a dividends accoiding to ill** distinction in 
JEx parte D'Orvilhets , (a) admitting, that lot that pm- 
pose the creditor must cdcct; not howc-vti, before the 
fund is ascertained. (b) The cases E\ finite William- 
son (a) and Ex po» ft Hotter ill (b) were upon execution, not [ 204 ] 
mesne process. 

Mr . Horne resisted the Petition^ upon the authonty of 
those cases , observing, that Ex paitc Bottcnll was a case 
of distinct debts. 

Mr . Cooke , beipg referred to by The Lord Cham ellor , 
said, a difference of piactice pic vailed among the Com- 

'« J t Aik 921 Cb) Ex tmrte Calloar , antt> % vol it». 1 

uj p 204. 1 Aik 92 V<» 249 , b) l Atk It* 
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180 lms-ucincis, sonic putting the creditor to election upon 
v^v’xJ oilei *ng to jiiove • but apprehended, the creditoi could 
hi ffuit> uni he put to election until u dividend. 

SuAin i 

I'he Laid Cham i non - I lu ueditoi, if lie has tin 
dthtur in execution lirlfue the Commission, is not put 
to election, until In- knov\ s tin '.talc ot dn nltnd. Why, 
d he in m .1 ti mi <*l '■unit;, should 1 call upon him to elect r 
II o is at lihcit\ to iy> on to plait himself in the -»nme 
situation as it lie hid mu d he* J ore the Binkiuplrt, until 
hr lakes i \« « ution lilt n In takes anothei s.ittsi ictwin . 
but 1 w«ll not top him m going on h« -waids «. Mention, 
until h< ki*ow * t hi *lu nl< nd 


I he c*i del w as m id* 


[ 205 ] WlLbON a »M V/OK 

ttOLLM 

U10MAS U r/UkU I,. vulUd.it.-d tin ‘ihili oJ /urn. 
a^oV** ’170T, renting, that In w.i* *.i-id ol a * op\ hold estate in 
IjoUI oitate to the IU« »*»h ol long ( * na '/, tiinks, vhiih lu had surieu- 
hia wife, upon dcred to the u-t of hisvdhqivt in<l dtiised tin said 
trust to sell, premises, with tin amais ol tent, unto hi - wile JbjrQthy 
Majot * upon tmst and < ontidriK c, that, .is mjou as conve- 
niently could 1 e alto his dc< cast, sin should sell and 
dispose ol the same, and invest tht money atising there- 
from m real or ^ou-inmuit set unties, or iu the public 
funds, at her Junction , and lie ga\e and bequeathed the 
interest and dividends of the .same to the use of his said 
Heftlfogave WJ f e JIe a j so g ;ive and bequeathed to her all his effects 
cd to Iw-TalJ 1 " ^hatsoctti or wheresoever for her maintenance, upon full 
hi* effect* tiust and confidence in hei justice and ccjuity, that at her 
whatsoever decease she would make a proper distribution of what 
andwhereso- effc« is might be left in monrj , goods, or otherwise, to 
maintena«c! f his duldien, accounting what they had aheady received 
upon full u usi in money oi effects is pait of their shaics, and he ap- 
«ftd confi- pointed his wife exit utrix. *, 

^he testator at the date of his will liad four children 
equity that at hving: jf°h n * J ctnu s * Dwolhif* and Susannah. He had 
liei decease anotln i daugluei Lhtahrth Chtke n who died before the 
she would date of the will, leaving tluee daughters John, the ics- 
perdistribiu tatol,s vldc&t son, cht d in the lift, of the testator, leaving 

lion of what effects, miqht he left m nioi»< y, goods. t 1 f.thci wise, loins children , account- 
ing what they hud .ilieady lectmri in mom \ «>r t tints as p*rl of iheu sharo. I h< 
Widow, fcxecutm, v nlit led to tin. pi n< lure ni ilu, <.«>]»* holdrsf aetoi htV only, with a u* 
suiting* trust as to the capitd lor the hui. i he v, ulow uiiitk d to the absolute interest is 
the personal csuic. 


money in the 
funds; and 
gave and be- 
queathed the 
interest and 
dividend* to 
her n*e. 
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i.ve children. The testator died upon the 29th of Deuw* 
l 1799. His widow «a, admitted io, hut did not sell, 
the cop\ hold t stau She proved the * will . and possessed 
the p rsonal estatt. Bv her will, dated the 19th ol y rl k ' » 
J802, deilai mg, that she made that lui wdl iot distribut- 
ing and disposing >t all hci estate and uie< ts uhitsoevtr 
and whcitsoev^i* ioth leal and pi rsonal, . v th». whole 01 
ntarU the whole tlcicot Limhc bet n the cbtale ,u ii , lh its 
r>l lier husband,) gin able to wlnit she doubted n».t w i 
ri ally and substamallv the intention ni hei husband, h< 0 
t mpoweieJ htr only miiumiu* -»on c fuut s, 01 )u > lu *1 ^ 
twauo'S, oi admuu aiatm s, soon a^ ought l*« ift< t 
hi r dt 11 »se, to make ib idutc i,th oi all Ini bush im! * 

1 iinU d » "taU , and to . • » i. p «. tin iiv>Mi,*md t»* tomtit 
dl tli*. «Jhct‘' of hci iusba.nl into moni\, and u< dunk , 
pav, ahd apph,dv s.un* , aitu pivmg hi> debts, x d .im ) 
and hi \ on u ih bt>, a* atu r-un »«* w'in d exi, un u t • 
tin povu l ';r in hu b\ lui hush »£»d'-. ( \\ i ligand » iking 
.mil* «• of da stiKoll,! i <m»l\ thin tin! at tin Imn td 
tus di uh , md, th it b\ lb* | ipii*- lc t* 1»\ h).»i it tp| »c mrl, 
*h it 1 ei tain nU.ds had a i .» td\.u*»td |, s bun in b ble to 
hi * fotn iliMiitu I«» ft* dtM ib ib u aft* i stub id/lmon 
th* •lu , Mou should in »i da aggregate sum, to u inch the 
Jt >r abut of In* md lux lan hnshand's < irate and 
c*i%it- ilumld amoui'i md winch dmsum ,lu duLtrcd 
fchould In in l.\ v. *-iju t put>, md, th.u i»u» of such h\e 
parts should b» paid U In i daughti r £/, w £>.//</// , and that 
one othc* of stub in i ait>, nltct <1* diu ting t ? u t< out the 
sum oi It ~7. t«>s HtL whiiii !• ul been acts am cdAhould 
be paid to Jhtolhn iot htr own us* , that one other fifth 
part, deducting 330/ alvaur* A to °j ohn Major, should be 
paid to and between hi* f»\e thildmi equally, that another 
hith, deducting 115/ b. advantod to Khztbtth Chit kc\ to 
and between her three children, equalh , and that the othex 
fifth, deducting 330/. aevanred to Jaaivs Mijot, should be 
retained by him. The Ustatrix. appointed her son Jant* 
her executor. * 

The testauix died on the 23d of Iibnutnj^ 180 5 The 
bill was filed by D'rotnt Wihon^ the daughter of the tes- 
tator and testatrix, claiming unJei the will <>t her father ; 
and praying a cf the cop\hoid estate 

(a) Mr . Ronnlhj, md M\ RouptU,joj the Plaintiff*, con* 
tended, that the tes ator's w idow under bis will took the 
dividends ol the fund, to lx ptoduced l>v the. sale of the 
cop} hold estate, fox lerlib. A trust arose as to the capital 
foi the children, according to th< case of Pinson v Cat - 
net, (b) and that theugh die woxd w t fleets’ 1 svill uot ol 

(a } The aigunirnt mi juljtnuit ei "'iifioue 

1 fi J 2 tint C C ’*8 i'ipiICj /**rt < h 2l f) Mnhm\ «i<ir > x 

* *1 ii 533 . 5^9 Jivo i \ Jf r » o ' u ml . \ 4 '*" »m )M 


180, . 
Wv 
VV n sos 

i 

M ljim 
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1805 . jt^li give an interest in real estate, coupled with othei 
t ✓v-o voids it may have that effect. 

Wusot Mt. Alexander , and Mr . Hart, for the Grandchildren . — 
■»' 1 ho grandchildi en are entitled under the will of lh< 

M^oh. widow This is, neither a gift to the ihildicn, uof a power, 
hut an absolute bequest to the widow , who might theier- 
lorc dispose, as she pleased To raise a trust the objects 
and the subject must b«* certain. 

As to the claim of the heir, by way of resulting trust 
the words ol the wdl “all iu\ effects" aie suflicuntU 
large to tniburc. dus intercut 1 his estate is directed to 
be converted into personalty out and • i u. It is given to 
be ,o!d '1 he will uses the words 44 interest .aid dividends," 
applicable to personal estate. Tin produce of the sale is 
pait of the U stator’s effects. Tim is a bequest, not oi 
the residue, but of all his effiits : a word, which in Tlh^an 
£ $08 ] v. ytuhon(i) was considered equivalent to “woridlv 
substance S and the t fleet is a bequ* st rt all his proper!} . 
The money lo arise by the sale '1 tin top) hold estate 
must go in the *ame channel as the u^dur. 

Mi Ilf //, fm ib( Heir, r ohed on h L jijd \ . A with son, ( a J 
and the other authorities for a result mg trmt 

The Mattel of the Rvlls . — The vufe took only an inte- 
rest lor life in the nioui) to he poduted bv the sale oi 
the copyhold estate . 'I his is an tspress trust : not a <fis~ 
cretion; a tiust to soil, and the money to he laid out. 
The testator could not intend to pve her the capital abso- 
lutely. The words exclude tha supposition, made in 
Philippi v. Cha> V; lame ( l ) The aiestion then is, whether 
the subsequent words 44 all my elects” enlarge the first 
words, giving only interest for life. He could not have 
intended to give her the absolute merest, in that, in which 
he had before given her a life-i merest. If I throw the 
capital of this fund into the generil residue, it necessarily 
gives her the whole. I cannot agpee, that there are two 
residues. Nothing points to a couMe residue. If the 
wife takes only an estate for fife ly the first words, I can- 
not give her the absolute interest by the subsequent words 
Here is no declaration of the trust of the money, produced 
b) the sale of the copyhold estate, beyond the life of the 
wife. That therefore must result to the heir. The ope- 
lation of the word “effects” is controlled by the former 
part of the will, which gives her only an interest for life . 
in which resncct this case is distinguished from Mallabat 
\ . Mallnhar (c). Declare, that the wdow was entitled to 
the absolute interest m the penonai estatr. 

(fc ) Cwep 299 

( ti\) p. 2U8. 1 Bre. C C 50J See Brw,v thh**, ante, 87. tVithar , v 
foade. ante, vol x. 500, and the references ft* > Jlnte, vo] iv M 
fcj Tor. 78, cited from a MSS note, v«l. x 50* J 
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/a/y 19 , 20 . 

CA r HE RIM. PARKA'S Win* s.;hcrl in ke of tree* 

Hold c statv s ui th< x County of Ass*\, .in«l susou to her 
.tnd her luiii of topvhold cstat* s aicoidmg t > the tus- JuI y x $ 
tom of the Mano? of / 1 tft nvr{, h\ mdciiluit s, date d the , 

Mth aitci 25th of Apiil, 1 77U, previous to her marriage a/viatVm;*; 
With Wtlhnm the freehold esfares \vei« conveyed over estate 

to Thomas White and h's heirs, u> the use, after the mar- ** n h’d to lie i 
nage of Oohenne Park is foi life, without^ impeachment of w P ar(lt *u*e. 
waste; and, tftcr the determination of that estate, to 
use of White and his hens during her life, to support con- jiutwifp by 
tingent remainders, vet neveithelcss to permit her and fmewaa under 
her assigns to receive the rents and profits dunng her 
natural life, for her sole and separate use, free from the bM ^ 
debts, &c, of her husband ; and ft out and after her de- the separate 
• ease to the use of White , his heirs and * assigns; m of Uie 
trust for such person and pet sons, and fot *uch estate and *JJ C ■ ^ f£* rr 
estates, uses, intents, anu purposes, hs Catherine / J whv, Ht on m feet 
notwithstanding hr? co\erture, should by hu last will in though tn the 
writing, or any writing purporting to he he* will, duly for her 
attested by three Witnesses, limit and appoint; and in de- ^ n a & to support 
fault of su* h limitation or appointment, and if there should the contingent 
be only one child of such marriage living at her death, remainder! 
then to the use of such only child, his or hc»r heirs and 

mincers, to such ptfwin*, amlt >es &.c a^slu, shuiI 1 appoint bv will* wd, m default of 
appointment, tohe$ childiui, npyn hu b'Jl, and two wills, obtained fiom her, decreed 
tojit delivned up 


J(l) Cited and rennrkul upon, 3 John 
Iksaus. Cha. Hep, V 1 J 


Miu ifep I O'* IT Johns Ucp« 5?V 58T, and 

j[ ^ 210 j 
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1805 for ever. but, in case lie should ha\c nn*ii tii«u* 

Uw »in « hild, then to the use of H hiU\ h»s hi ir r and assigns 
rjkUMv upon tiu^t, that he, his burs and usvgns, should, within 
’* twelve months alter tin death oi lallutme Parker. sell 

1 ' M,W th* trust estate s t and divid* th« money among all anti 

<virv such child and children, at tin »i lcspiitive ages oi 
f\v*_ntv-onc m us, <a mailing* , H d.mgHlei and, m ram. 
.in) .such c luldirn should ht tlu n mukt thv age of twiiiU- 
one, tlun the said mist* *\ ln^ iu u‘ , i\< Mioidd lav mu 
the shaie oi him, »» < in government „ * mitn ■* * die divi- 
dends to be appiu rl lo* maint* n on i , Is.< f and at twi nt\ 
one or mairngc the p’lmipil to lx t* o* ieiu’d, and* »n 
default »d an h ismu, torn in fiu^r tm o, me *«l the 
*K*ht Inns ol * f’jth ' Hu -iiihuKot onluiM *1 

a covenant with if bit* vovuundii ilu i op\ hold »tc* * 
to the sum* uu ** whnh vv<.ic » or m »»d* »i d, md \ihiU 
admitted, at * mdmgU 

Hie lull w a f i* *i h* t a* • /•'#' b\ i 

next f.iencl, ui'Jin-a 0 + P ht » v* »w* /<, n,d ih* 

Plaintiff'? husfiiud, pi t i./ m md i \ oie «■» 

an* *. 1>\ if 'ufr md Vm/* ,.j » ft v tin * * %. t«» U ap- 
point* d !>\ Hu W .sit r , * I* n g ,x m.u i PImit'Aiiail 
ijxcmiIi d am u» c tm#M ii» f , pup i'.iij* t,i. i haige <u 
covivevaiKt \ t lu t e t *• , !’* *•'] , i»/u n o 

Vahublc t mi .nit ration md ' ik» j ¥ 'm . .m«i» ol ,uM Hide 
enie of In* hiuhaitd a*.d 6 '• /- . ih it i f f 'ti* had attempt 
[ 211 ] ed to mike undue ad* im • b\ nknig a *on\. vault* ol 
the tins* i -»tuf« I com »J*< IH nnM I , #h u 'it apph-ul to hi 
own u ,e the re* *s nud pi- nt* , «i.d that v hu" > had me 
ttc e ol the sell lean nt and bn* * i*,i» a h,>nr| oi lutinn 
mtv itom H hiU . 

'The relie). pi m-cl h)r the bill, i\.t i- 'istid upon fh^ 
clirteient ti attract tons and co»a . uhcs, »hsit hid talen 
place with t»spi i to this »Li:Ue, .md* i which it was 
claumd by the lhhndaet . s 'w»7fi/2, a pmtdta .1 
vnluahh i on-adc lation IK emit muie », dated t!u: larh ol 
Mu**, lrr/, llL/tt* at du )t<pusi *d and his wile, 

and in * onsiduatioii .1 200 / paid K* / hunu * a J^um* ro 
Wdltam Pmxrh* tin uceipt on the hark expicssuig, that 
the money was r^ecitid bt Jung and with the consent and 
. approbation ol IVtUubn anu darkenin' testihed by 

then executing the iiulcntiue, gi anted, and William and 
Catherine Pat lies u leaded and tonhrmed her life csLate 
to hvans for nineu-ruu* teat*, if William and Lathe* wr 
Paike& should so long In e, to sti me the money advanced > 
with a covenant to sunender the copyhold estate. 

/ Bv indentures, dated the 16th and 17th of May, 1785, 
reciting, that Park ti and his wife wcie entitled to sell the 
trust estate, m consideration of 200/. due to the estate oi 
Evans and paid to Judith Lvan& , his administratrix, and 
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H'hili a; the * qur*i ami b> ill* Jimti'm of Putl'fs ami v^- 

wifi, toii'iiv* I and Ugieed to lc v\ i hne i»* Yo^ty*/* )'im i 

I .v/, ,ifu s >n oiu I heit it In w fit th* nin*tgaj;«*c, and his v 
futis, and It :lh>tm /n'f/’s the UusImi * c; t\ t Ins band " ,r n 
ol the Mine d Hi to / noting, that ll iP nw P«i kes 

had applied ic» hwtrs to pnuhasc llu est»n , 'idlin', h,- 
tgicrcl to do tor 10UV chat * ^ in.,* w is i \u mi d 

mvniingb, *m<l t!i ii, t<» tom[>!il< tht ( it it ^ O.fm;,*, f 
Pt/Kits hid dev rad to /',,/»/ s. ami appomk d h»,n h , 

• v« i utm with * ondmon h t imf mnminp /<•.>/*. hi 
bins o<* 1C, * Mi's! .m\ u t ol I'tnttt » and his Uih, th* m 
inn , k< und i am pirn, t tu tin a fth mm «ti 1JT' 
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i In 13* it m! nt p ‘ihuil .lu.mu.'iat mUi t- 
Inn in »n In 1* ,o u*d * ka d ud*h, ns!, uni 

fTth of 0i t , t f f } . * ro 4,in t* lnjmi '*t i n'h i im'n.n *, 

/hat f.< onl iiotKt , w)n« «it p.nf h' » mm * \ . m • h« .tig 
advi-t'i], ih.tt nf*twitii *t in, I*,,/ mi iniltiun.t ,, i\"nj, [ 

pcaioil in hau* Ik." n < v t uted bs tin Pound} aid hr i 
husband, *oui l r Jiilr % and i hm-.h'nd *n put u t.i * oi a 
< rntnauf in mu oi tin imb uiui i s, dn ie was 4 ltd o <1* ko 
m tin* title, lu lh< K'lt.K tool. Unin ti 0 , a b‘*n<i *d in- 
*li mnitv, paiticularly t tin tlennol P« am md h, , 
vofe, and hci h<ps Me i lunn d tin ham in m ins j" 4 - 
• * base, as made witlm ti baud , nod ii die loint should 
be »i opinion, that fie mint < Utah d a > djudutc puieliasi i, 

*psi ,tcd, that as agiunst tin Plamtui hoiscii f<* i 4 > entitled 
«*> hold the same, oi be allow id the n'nts vtnd niofits ic* 

V«i.. Zil 19 
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i< nod, on account of the 15 'H.V and interest, and to stand 
as a mo. tgogee fot the tern under oi the 1500 /. and interest 
to the full amount of the principal and interest of all mo* 
iu'vs XVhtte mav have advaiutd for the use or by the di* 
lection of the Plaintiff. 

Mr. Hoik'd, iuul M . lbut,fc ; the Plaintiff . — This suit 
U instituted on behalf ol a few < t f seeking the pro- 
tection of tins Gouu, an inquiry into hex nghts by con* 
tiactupon mam ig« , and to be *t instated in the enjoyment 
ol those light* Tin Deli ndttnts a?e hei husband, rathei 
a foima! than a mil, pajtv * and t)u tuistec , who has 
not only join'd m tin ti^nantion, Lei* has lumsrlf ob- 
1 out d flu estate far /its is not imputed *o ? f‘'w t roxtrl 
e\ . n ai Law : nun h li*», m siu h a i use, in ftquitv , ayaim i 
? ti ust* i , i hai <1 \\pib tin d»it> of pievenrmcr siuh an 
a* t Intel posi d to profit! hii, and pi event her deal- 
ing with oilu i h< ik ih >nd t.onpus with hi > uiti tests 
himsilf In sin [i it im the u ngdi ol mm , dm mg wlm 1 * 
she is iinii>!< to « ome li». r lie), is no ohpiko.i In a 
\ei\ disti* s‘ id situation, dn i juI i nor stu , and till 17 *)’/ 
she did not I now that ll hit* li id in inleu.st Nocvnknu 
isguni oi i!*< fan ni" s of lln sr ti msa» tion** llu hus- 
band might llu* MiiN and pmhij.s his demise, 

indt pendent, might h»\t Joi.ncd a good i harge dm ing 
Jus lif<* As to tin* Plaintiff's * hum to the b\ -gnm i cuts 
and profits, when tlty. hue w l ♦ levied, the I)i lenilant 
ought as Iriittii to ban intued, louived tlu unh, and 
paid them to tin siparau n -.c oi the Plaintiff It a tins- 
te< }Oin<i in ih - <ovuig ii maiiidc? as in Mansell v. Man* 
%tlf,i'tt} and th<* subjci t can in punmii, it .shall be pui - 
sued and bimight ba< k In this instance there is no 
ddikultN It get* into the hands of the tiustei himself, 
and iiom turn to a pm»hasu with notice, taking an in- 
< 1 ( mmt\ from tin tiustee 

Hut, what* \ir ma\ be tin decision as to the rtnts, by - 
gone, or t * conic dm mg the joint lives of the Plaintiff 
and l .*,r husband, tins estate must be ret died to the uses 
of the * ett lenient , ami the mteiest of the Plaintiff, sub- 
'equent to the joint Inc >, must be piotected. The trus- 
tee ldnpted thi? mod» of be* oming the jiurthastr; con- 
'ciou* / that it wi. not < ompitcnt to hint to take a con\ cy- 
anic d*rectlv to luinsi ll. I ndei uiuimst.mes of so sus- 
picious a naimt nnp*ir\ i> niirs arv, whether fivan$, the 
cucumhiancii, \».n n A ttom the lust a trustee for Whitts 
as die hen ar law wa> avowed)} m the second instance 
'I he principle, a* now established, is, th^t a purchase by 
a tmstoe iron* Ins vtif:*// yue nust(b ) appeals under much 

( tf ) 1 P Jf '»/ 

(h i S**c Rtu'dM \ /; i r i/.», v < iifp, tu! \ * Volet, V T recot fin b 

tta'Zf voi ix. 2 <* 1 s anJ Uic ultunc^ 
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suspicion; and, whenever a question js made upon the 180i, 
fairness of the transaction, the instiument shall not ha\e v^-y^ 

the effcc r, it would hate betwi * n ^tr tn<* ‘rs , hut the trus- I’ui 

tee n ust show, tint, before he dealt, he put himself into v 
a situation, in which lie could with m«.piut\ ileal ad- 
\eisel\ w ilh th c ic^uij yue imst , substituting sum* other 
prison m his place, to nut cl thu .c lights lie ou^mally 
‘nndeitook to piotict. This uiiiti t docs not show, that -1* 1 
he called the attention of the Plaintiff to hci situation , 
and pointed out t'» hti the mu ‘■si tv, li hi should a »smm 
a difli rent chnrait’ i, ptopo in,", to . outuu t with lici, th.o 
-ho should have souk thud put sou to dt.J with him lit 
does not show, that anv Aumucv Imt 1*» own w,* , m*i 
pl"\ed, that he i epic tinted 10 In t, that du was m pau 
with «»»\ thing more turn het hu-dund * »»nM t o«i»,k I In i to 
part with lhc.se u\>ti ti.iu*ti ad^rd suflu iuit < vi»li nu rd 
bica<hoi to < nuth *h* i*l until! io a d« « u 'th it 

tliM slit!) In tl» inei' d up , «u If et t-» t ,r uupuis. i’jie 
bond id unit minty flour )Vhih to..*//, »/> is u'(knu 
that tlic latter k»K\v hv. puiiha^ul vmjett t<» m eipiiu 

If, a^ it is held i:» *Vm kett \ II i [ «/ 1 a man n d voiii'iii 
is to h# cousuLiid a j^nn \'J 'mh t>, the c \u ni. tin* m- 
sttuiiKUt nifiki s hi i 4 ui h, this -a.t f hinmi u<<udn»g to 
the tun Meaning j’ie hci pow< , todispn i b, wdl only, 
and a ih i d, c\* cuu d h\ lu i , c in mi ha\ .* th* ifhiloia 
will as to rhi * l stall again if i!u ngh^» ot fur i ltddien 
The tt ansae non, l>\ whu h the < \u idion of a will was 
obtained from het, is such as a (Joint of Equity will not 
allow lo take plai ^ bctwi » n 1 /• *»t , vae, / jmd hoi t*usteo, 
and that ui< umstjiu e t iiscj < pn sumpt'ou as to life na- 
ture ol the Jintccedc nr ti ansae turns In most ot the i as“ ( i, 
where a tuitiied woman h.i acti d upon lid si paiatc pio- 
p* m, si ic was act»ng by contiai l. Jn Hi s» ot v /»/ tiu l da' b) 

Su thorn as (Jdfke would no** make a de< roe, all umg the 
separate property, until flu Pluinlnl had outlawed the 
husband i.howmp, that t \ et\ itep had be en taC*n against 
him. Whatever may he tlu authont * of II hiytlet v. 
mallet f it establishes thu vtiy snliitai) rule, dial in suih 
a case the Court will dm a i ui icna , that all the cir- [ 2l r * } 
cumstanecs may he d«'\i loped Hut th u i i »c was much 
weaker than thi*. # Th. re was no imputation,, thai tho 
trustee dealt tor his own benefit . or acqum d anv chan- 
tage, that he had not before Upon that dn &siou this 
transaction cannot be maintained. 

Mr, Hally fo) thr Difenduht, White * Jf t^u/n //, foi th* 

Defendant jnan . — This is a strong ca»e. «i Phinuil 

i omnig aftc i a 1 ipse of sv\entccn \vais t) disaffirm ail 
hci acts, of the raoa solemn descupuon , claiming a ge- 
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•noial k count, without offering an allowance even foi mo- 
rn v actually advanced. l T pon the principles, stated l>* 
Lord Camden in Smith v. (dm/ fa) and in Lord Del o runic 
v. Jbown^(lf) and Hetty v. Dniwoodi/, ( t ) length of time 
^ a bar even to a plain light Tin* situation of U T h?tf\ a ' 
trustee, is not clear The first estate under this settle 
nunt is a leg'll estate , executed m the' Plaintiff , which 
f heretoic dui mg hci life was in her and her husband. Aftci 
the detf l minatiou of th.it estate IVhilrwos tube a trustee to 
support contingent jeinamdcis, and then ctstamlv the 
Plm null would have had an equitable estate. At the time 
of tins contract of piu chase II hite was not a tiustte, but 
the men insti umenl, tlnough whom the I' gal estate i* 
UanshMcdln the tile cl of tlu* Statute (d) The foibituu* 
of the estate for lift bv the hut can lit taken advantage ol 
onl\ b\ the u m«iindei-m.m , not b} this Plaintiff. 1 he 
supposition of i omrol I>\ the hnshmd *s auswi icd hv the 
mode ol ionu\ e a hue, lot i< d m>u nit < n \ » ars be fore 
the bill was fi!« d tin pcott « tton of the Law mt« i posed i« 
tin li.insac lion In Iwotn ilu m , and jepc atjd <u Is of « « n* 
fitmation, 1>\ tin Plaintiff , u ( i n mg mom \ . and giving ie~ 
knowkclgini lit down to I P)'). bunging this wirhiu tbs 
principle <d Chi • ft/ ft id \ . y<///s i n,(n) i v » it if the turns- 
action origiuallv could mu ha\< stood. Hut upon tin 
circumstances then is nothing uniaii hi this transaction 
and the mode wf pnujann is oul\ hum in A, e * 
Mat krt th ( h , Lord 'Win law was alui nu d at overturning a 
transaction allei time \caisand i hall. Taking it, that 
the Plaintiff n.ul onl\ a tin »t to her s» pat ate use in this 
estates she was competent to dispose ol it, having, m 
the considcKition c»i tin** Umt, as ton. ph to dominion 
o\ei it, is if she. went nc/t in.uued Such an mtuest ha-* 
all the incidents of absolute proper t\ the power of dis- 
position therefore in am wa\ * as if she was ,t single 
woman This Com! has even tailed upon a trustee to 
give effect to the <onve\anceof a married woman . Pnvu 
i Peat f j< k.(c) So fat fiom withholding oi rescinding 
tin coiivlv nu e, u lien the li m sac lion is fair, the louil 
will <an\ it into c ffett hv joining the legal to the equita- 
bly estate, and though the attempt is made by the most 
intoimal instrument Kvcn where she has joined with 
her husband m a bond, execution has been given upon 
that bond against her sipaiate property Standjoul \ . 
Marshall. ( 1} l't utotk \ . Monk (t ) Hulme v. 'lenant.(f) 
PijhuH Smith (g ) lJL,s v Atkinson (fi) Bisloc v. Ktti- 

( a ) .ini* M» > ft r < 6>‘i fh i 1 n,* r r 

t < ) t Hr'* r v >sr /ui,i<)i H ar ( a • sut r vt He* 

fa ip iir ^ i/v i:. i ah >oi ( /• > 2Jio r c aoo 

ft ) Vn u (,/ ’ > m m " fe ) i tyj 

( / M Hto C C 16 { 1 , > lint f 1 C. S'U). . lute, vol i lSy 

( // ) } fit f* c r >if* 'i Vv 
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so far irom disturbing, proceeds upon the prin- 
ciple, that a man K’ cl woman, having separate property, 
is a fiei agent m this Court to deal with that properly, 
and Las the light of disposition with the othet inherent 
qualifies of pruputv. In that case the »««t bill \ns dis~ 
misstd r as the. T'iamurt had not got exa ution ignrm the 
husband; hut in the iomul suit the cicdttm obtained a 
deuce, affecting the separate nopvity. though the bond, 
being pic \ious to the co\eiluie, w is not tah» n with a 
* irw to the m paiatc ptopt 1 t\ in /?» niton v <. s ,* a J 
tlie liansuition p? Madid to the e\Unt «f the wife’s inu*- 
i c-l i'bc s,iigh < a i a ui opposition to ill these autbnii 
tic s and to pi maple , is II f u\tbt \ \t * n», . 0 / (h) 

'Fins is not thv f asi of a uustce to stll h»d with ?* 
ft non t to t no t i a c it cannot bt stated, as i gnei d pio- 
po moil tii »t a tiu-tee to sell c miiot puitl t«‘u pro- 
per 1 In i uk is l od down \* ith ppsat n i\\ ( nn* ht '! 
\ U r ntL>[\ I la Lad . w’n. t, * «i vlvdcos tin 

difhcultv of tin t ' Mas, and state * 'in m id vt'inb it 
►na\ hi (loin : and dial the. puU laaii »t i onn to complain 
?t mi di^ntu til tone 

Mi //.;//* s\ iu Ri ,v * -- FIk do. nut of hn«»tli oi time 
and m quasi * h. \ «lo not appb to tin ias ed *t t>\iwf 
yui ni'\r n-d a i *-i» t. .iii m w'mIih tint; huir-cll It does 
aol apperu tbit this 1*1. .muff icmud an y pair oldie inu- 
liCi - Until ir*r> sh. Kin w nothing ihi u she t omjil »/i»s : 
and, to *'oi* *h ih 1 m t of tub , moifu a man. to hei of 
200/ opoit tin turn-, of ha nukin,, a wiU, appointing to 
H^untmun in fee 

It i * tun , II hit* 1 w i> not a trust' c to sell. Hut he was 
jjuilt) oi a hi each oi uust b\ selling, and for his own he 
licfit , his duty ucjumng l»un to picsa *e this estate «n 
tins family, which without hi* intutermce would not 
have been sold. 'I he wik *s entitled to complain with re* 
fertile c to hei estate foi lii< , the proximal foi ln*r sepa- 
rate use petvadmg the whole The i e,c oi If in s/4 > 
Jbium'iti was follow «d and con fumed In M*n* v llu- 
jtth , (a) m whuli the Ull was do misled with costs. As 
to the p* nod, hom which the me omit should lu given, it 
is due at least ii<>m the tone of filing the lull: Recording 
to the com so that # has lx in adopted of late 

77ic Lend Citanc.iiiou — I t is absolutely necessm v, 
that the tluldiui should l>e panties This suit has two oh- 
1st, to clothe the legal estate, that is in 'lion n'un 9 

' i M Hr" V r ir, 

^ a v p U18 A, to Uai-» pcimt st il« <1 anh, col iv l>e in It j, %// > \ t 
\ n.tin 

b Ml*) | lnte 9 \<* l \ <5 7% 

i u } p ‘21 y %i*, v i»s 
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^vatli all the uses of the settlement upon the PlainlifTs* 
marriage, at least subsequent to the trust for her separate 
use : 2 dly, for A declaration, as to her interest, notwith- 
standing her acts, and the remote periods, when those 
acts were done, that the Defendants, IVfntr and ^iinnmnt 
may be considered trustee > of the rents and profits dur- 
ing the whole time for her separate use. The consider t- 
ii on is \erv different, win tin i ''^narm^m is a tiustee lor 
those, who will be entitled r iU< i ihc Plaintiff's death, and, 
whether lie is a riusiie t>j 1 Ik r dm mg hu ii to- If she Inn 
a light to agitate the question wilh birti upon the possi* 
hie right of the • luhircn, the v ought i»j he parties, orim- 
wisr difhrcnt judgments* might he ghen *o the suit rd 
di»s Fla* n tiff, < oiiteiiding foi her c liddieii, and afterward • 
in a suit instituted hy ilu ihildicn th< nisei ve» No deci- 
sion that I tan nrikt now will hind them, not bcuur pai 
tica ; or pie vi m a hill l.\ tin in 

As to the cluldfrn, I lav u \i» ol the cas< the cnnim- 
stance, ihat Whin* wa* thv uusiic, and Mipp. m* lum not 
to lia\ e ht » n ih din \ m th< puuhiM, and inhiv* incur • 
red ill that suspicion, that was th.own upon the tiusfti 
in ll hrstln \ i\' 7 Vi,um ; , *i* (tin Mispicon, that, a*, he 
was a citdiroi, tin nu»nn wa, raisid loi Ins hen* fit; 
which <t 1 1 unl\ hadgiiat mllm m<?o upon the (.0*11: , much 
more than upon m\ • mini ) hut .impose, hi ing pi d by 
the wife, he hid nuiilv ] »>,i« (l in th» 1 i'«n» T e» im»-s, 
destrov mg, 0 » f*i as In » »,dd, »in ' miiugei.i »« m find 1; 
to the children, and ihe mtinsts tt.it M" k he tilen 
under hei \vi 1, c/i 1 m Ik 1 Inns. *\«r* pi 1 on to whom 
irhfti* convex cd would \v atiusin, 10 th* sun* situa- 
tion, as to th , who took no } art in tie a* t I'hen hue, 
as to pi isons < binning siibsiqnmU to the hush iiul and 
wife, toot the 1 stale, as l! htU had »t, and upon 

a hill uhei tin ill ath id tV husband and wile by the 
children they would Ik. held c*iuthd to the e«uu 'Ihc 
question «■> to tin light of tin ihddtcn i*» very different 
fto*u the points in am* upon th*' pa»t of die wife herself. 
Iler interest is lomn d < ithir In ,1 h gal t stide, v< slid in 
Lei, or an estra* to hei ..pm .in* use That t ^lati , for 
hu lift , uyght be ch •unr * d * but the loiucquenc e would 
he, that the j cm under vested in If hitr wn\ hu* In its, in 
trust Jot her stpaian use , and the Mibsi quent limitations 
were *jthct vesnd ui Law and hquity, or \csted in Law 
and contingvm in kquitx , as they seem to he. 

The feat cp i*t*on t!u n is, what could the wife do with 
this estate * What could she lau fully do,, with respect to 
Jicr own mteicst 011L , nut meaning to deal as to those. 



so- 
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who would ho entitled aftci hu dei case 7 It is extremely 
important, that this question ohould be once foi all well 
decided. M\ mind is m gteat di^tiac uon * upon that sub- Parmv 
ject. In f Mustier \ , Nrwnmfi (a) 1 considered cveiy point 0 
'as t>< tiled . unless the case could have b>"*n decided upon r 
* the cncumstance, that MaJment was impiopcrlv dealing 
lor hi.t own mteu si. II it is asM iud„ tlm, though Lord 
m Phhihu\ follow mp his pruho wjr», as far 1 m< 1* as the 
dot trine tan 1< traced, repeatedly dt udt d upon ih*s prm- 
upla this Com t has now ,i right to lohiji to follow it 
I .mi not bolt! % nough to art upon that position Puviou h 
h> iriirst/u \ A 7 /, i //•»»/, AV/% \ \t/un\^n t *0} Pifbus \. 

'<•; fluhr i \ l\n*ibt % \J' Pur ih v Jfhnk (t ) and 
nth' r ca .* s, h id hcen d«teinini’d Xo Judge t\et ft ll 
o ♦'ijMtig an intimation to sav, the act shout* l not avail, 
as L >id r l>;h«\ in / / ; /v \ • and n:ou paiticu- 

f.nh i i P.rru \ S /»/'/*„ i;» whnh < asi hi, uasontogwas 
uiuuswi i ibh . if tin point Had he* u op* u Upon pirn- Cantr*cU>yi 
npk, a \v")>n m i '»ntia< tun; mama ^ 1*» cs all (In poweis/w'* towti 
du had .ii a / »;ii w'i , and ytf »ln > (,nuit allows ho to ' M «1 
U cc !i* > * < il ijv < uPti a # t tn tin '-itd.mon of a ''/ur ss/e, 
and so it \v i v a* , ihoeyh it i , now gof nd of tin ie (f) 
lend ///Wav ul > upon wue prm^pli, that, il the < on* 
tto«t nuki i Jut r \ fe h« i buultus, as aich, the 

rauoe »nd • %ien' *1 rlu m, aie to be colhi u*d Jioni the 
turn, of th. niNtMtmc ni. a* din , In* Muh lh Pijbus v. 

'unit 1 : i this (/Din t *.\tiud ail pi‘i\id< it',* . tin* trus- 

tee were to itn'u th dn id* »uL, md ii om tunc to time 
to pi y them into the piopa hands of the \wit\ receipts 
fo he givui f»o«n turn* to tutu* The woids * ( and not 
** I iv anticipation/’ wtr nisei ted in ///.>> If atsvn* settle- 
m< nl , m whu.li Lend Tfurk re was a trustee, and took [ 222 ] 
gi eat pains to ik fv fit what lie tool to b<: established by 
the authority o 1 this Chmit. Notwithstanding all that 
v.as oKpiessed in Pijhut \ Smt/'. Loid Thurtnn U It him- 
st If bound l>\ dUthoj it\ to s i\, tho.»t woi.ls ha\ e no more 
iffeti than to malt in the vuw of this tout a separate 
inteustoJ the wife in ihe pioj titv , and in Uciifes v let- 
f Tplu< * (a) l.ord Phurl'AO thoucjhr the expn ssion uied m 
tlut will i quivah nt to all these wonls , and pave the %vihi 
a light to uteivQ tbe piopertt with ha own hands fiont 
tunc to time j and to dispose oi u bv deed, and by will 
also. 

The principle then foie is, that all these woids m, only 

{ « ) 'hit , \iil »v # 12»> f /' > ' tho f t* Slfi, '6: 

t 1 j Ihu (’ ( ^1*» /»!»•, rOl I V*J ( llj 1 li’f t 1 

i ' 1 |c? V* v t ' *m. t- In* ii I* hm.i ' in t '«* i) >ii , i 
i • J h"j i C >l'i ~i»t , vol i 1 »*) 

/ ' ,) '*?’ ' n 0 1 f •* •hr V»l I If* 
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r ,1805, .u» unfolding of all* that is implied in a gift 44 to the sepa 

. vvO rate use.*' Lord / hut low made that decision in Ptfbus 

* Va*mm \ . Smith ( h) with great i eluctam e , thinking the Act pro- 

' * posed most unrighteous But lie looked back to authori- 

ties; and found that he had occasion to consider the 
subject very much in Hutmt v. fiii'int* (c ) About that 
time this Coiut had no difficulty in supposing* a woman, 
having such an juiciest, might give a to her hwsl and, & 
well as to ary orn else These cases nevi i intended to 
forbid that, and, ii he conducts himself well, i do not 
know, that she tan make a more worth}* disposition, 
though certainly tin parttculai act ou^hr to be looked at 
With joalousvn(l ) In that case there wa- \ very formal 
<i cation of a limitation to the. sepaiate use , wnuli is nol 
luctss ai\ , lot if the mu ntion can be r v >llect< d, ihe i fieri 
is just the * amr. Flic wife tMuutidno formal instru- 
ment. But sin put h< r nanu to a bond tog* thci with liei 
husband . an instiiimcut, with legatcl lu whirl* it Liw the 
plea 44 Tt'j/i (st might have been put in It wa*- an 

* 23d ] absolute nullit) , c\ctpi :n a pap«‘i* with nitmu t* to 

which lur intention was supposed to l« stand, but not 
as the scttlcnu ut requmd Lot cl lktol*w hmve.n 
thought hi mse If bounfl In 'UithouU to , a*- she could 
ha\e no other attention than to < hauy 1 hei si paiart estate , 
that informal instuuuenl was stub a cha;g< , :m<l lu* b\ 
decree executed that intention, tcimnng back to all the 
cases, m which inform.il acts of diflen nl sorts had b< m 
held a bufhciem denotatum of the wife's intention. '1 he 
subsequent < as .(m to which I bate alliub d, is a decla- 
ration of Lmd 'That Imv, as a tiustce, a* to his opinion of 
the doctime of this Com l, c on toi triable to his acts 
Then came the case ol ll/ii'thr \ *Vt V'twii , (f>) upon 
which it doci not heiotm m< lo make any other rental Ir, 
than that, when tins « ase comes on to be argued again* 
it must be < onsidered, how far that case j*, consistent 
with the pteieding auth. nines, it it is nor, then whether 
it was competent to tin Court in that \<ar ton fuse to 
make a dtuee, <onsist<nt with all the declarations of 
this Court foi a centm \. It is true, Muniment was a cre- 
ditor: but it is ob vi on the fiansaction had no direct 
jiefcieme to him as a cieiufor, as in fh*s instance there 
is to the tiusttr, as a pun baser of the mtciest of the* 
wife A bond of uulcmiui} was given in that rase , but 
no idea wa» cuteit lined, that anv r bond of indemnify was 
wanted as against tire w ife , for the repoit cspiesscd it to 

(*b ) 3 ih» v r :to i iko ( < m r r ir». 

("H J p l ju »i *1/rvi Jf ut nu\ s, U'eiuent { b * in vol i\ l 

J' 1) H.mUhs > Jobu> Cha K« p *'>* 
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be on ai'.nuiu oi the inUicM. of the ftitun children, It lbu*. 
is on*’ dung Ut siv, tin misuc wt U wauunted m not v^vsS 

«*c<mbng t<\ tin* >rt, .mil another, th u Ik* he, done wrong Pa***. 

by Mf eding. ll is said, a UusU ougi t nowi to join in . 4 

aiding t maiiltd {■• j»i\» u\\n\ «. 4 iau pi open tv * ,,r4 

11 this Couit hi* s i -»t till '-In d, mat die cm /i\v it, and 
rhe nioili* In which *4ie .'.hr it is i \u eirrliiMiv t*> sa\ y f 2*24 1 
• hi he- not gain it, I j *c , i.i t ie tu.stm join, « «th l. t \ 

J ncu'i In .ml In ft i * , th 0, if sir 1 u*r I i v eu d \i\ r» o u- 
mem that would lx a g»>**d ,i,sj»o lin.n, mpi.i.diy it i. t 
valuable M)iisuJ«*i r*um, thi > Um* w <mid i . In *» to i 
» ut' that disposition in iavoui id i jtrs.jn entitled foj 
valuable i on udi un«m, ..ml to < dl iijmi ih. nustii tn 
< jothe him nidi the s mu tight dir mb im.! ( hi it hr 
isa.nl upon ju-u ita'.oiiiUjR tha» In i a* i alom will ,«ivt the 
pa l .on ttsjju li. t on, i lor a ih « n * ngiius* 1 1 »« iiusfm* 
and, tli.it t!u Couit \vil J trial liu dll. t . i.»rl m t the 
at i , in o,]*i i u ,pmt , j.ood, * •» not #1 o«»d , . .i e * tin *hi * 

tie |o«n ^ »n »h tt act which ihc, L* »ut t \\ 'iulu v * dm him to 
do' Ih.it i.uuto* in , and. il m* oshe! ohsmvmmn tan he 
nddod, but, th it u is to * imh tin di hi ol tin lumbund, 
unit ss I In d. * t* im is> th u sin inn give loc'uv one 
but th* pm on, .i) uhio luoi.i upon ;hj most j roper 
.md mm itoiiwus oh.u>aih»rs j.< ma^ K nif ]> n *r mi u> ai 

dial is lit I .111 nb|f t tiUil 

With nitR'iu t»» di« p'l'u.pi, . him* dom ibis case 
-it and m fut ,.lti mini,* to l hi tr.i n st <»i the i’Hintifl 
oni> * Supppsi b i c t .«//, ni th. * Couit considered 
a Jt'/rit* soft und .i j on » l»n bm h. uehi, fjie enn sfinn is, 
whethri it r j"is ibh to ';mhl hv.r .nieiests hitter than 
bv cons (doling h r m tV oul n*ri utuatmr ot am othe» 

« L*twf »/?«* tt u if that sh<* ina\ dl'tpnM n\ ni< h an mtet e^t, 
as sh«. might hat anv r>thr it hu, by itm , and, win tbet 
the various obligation* sin mines undci tn fh *sc difTnent 
instruments ate not ohlig itom », .Urntni, iirx separ 4 to 
tinst estate lull as mm h is tin. cMciimu ( d th. b*iml in 
Huinc v. 'Jhifinr , (a) and t spm i.dh »t mu a Ik consi- 
dered, what is the eik’Ct <4 In i hamn , both lavud a hne 
and come undci those obligations. If sin im .mi nomine 
than to dispose oi Im si paiatc mti'ie^i, and jf she* would [ $2$ 
have wcdl oxclu^cP that intention o> the a instruments, 
it is very difficult to say, that because the fuithcr inte- 
rests cannot he afiected, her own mteicst shall not In* af- 
fected, ns she intended it should he It is ,ard, it shall 
not; because It hite was the u usti i to piest i \e that mtc- 
icst Suppose l\c had not cl .ah in this transaction lnin- 
■%elf: or suppose, the first estate wmc e\pT« r adv to the 
husband for het separate use, with icmauMh i to It'fnU 
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lot her sepal ate use : is there any teason to sav, she was 
not at hbertv to dispose, to a third person at least, of the 
sepjiatc trust in possession, m some form * It she was, 
'vv )iy will not the saint principle do for the estate in ie- 
mainchr? Nest, supposing i thud person would have 
taken effectually, ate* Hfrtv and Thtatman to be held not 
to have take n th« Plaintiff’s inteiest e ffcctually, because 
White happens to be die pci sun dealing m all the circum- 
stance s, and upon what tenns aie they to at count upon 
tins bdl ? Th< < omi v am * m 179*1 to Iwati*, for 99 years, 
to at run irt ‘0/ tin ici < ipt upon the btrk he ing hy the hus- 
band, though a most mtoiin.il, in *« cui ate, mstiumint, 
amounts to a plun ni.ini ft station undu * hind and s**al, 
though a n ull i ty in 1 .aw, as tin bmid in Unlive > ’Truant (a) 
was, that she meant to chai&c her life mtcicst with th U 
sum. in some le puls tins < .wo is stiongei than \Vht*t 
ltr*\ A< ?uMrj/i , ( /* ' lo> tin i e IA //.//0 nf v as a mere i red)* 
toi , and the ground, that In would have a hi uer hope of 
payment from tin husband, the transaction having no di- 
U( t i ( niiex'on wjtli his debt, < mnot h« uu ilnaih sup- 
polled In th it f t* < the m mnt v\n m t given far b irk , 
and if was ji’stlv r* attained, for tin w iK might peimn 
the husband to tiuc iv « tin pioneity imm lime to time v 
-and m rhat < asi the Ccuut will only give the account foi 
one ycai. In this case it must be tonsidcicd, r whethi i all 
’ this acquiescent* is not to Ik taken as consent, till the 
bill filed, that hei hu'hipd oi thos» claiming under lnm 
should receive iht re Ms and piofus i ho doctnne to 
a trustee buy t«\g the ttust pi opt it) du< snot apply to such 
a trustee as It uitet a tun- tec, not to sell, hut lo picseive 
• contingent u maiiuh rs, and to | ay tin icnts and profits to 
the separate u^e ol the wifi 1 lien the objection of ac- 
quiescence occ»us. Lotd AIutm/iTj certainly held, (a) and, 
l think, justly, that long acquiescence under a rah to a 
tins tee, v^foi that n- the puneiplc ol his duetto*) ought to 
be taken as eviehncc, ihai,as between the tiustte and the 
cestui/ qw tnibt the relation liacl been abandoned m the 
trau action: and, tli.it in all othci icspects it was fair, 
for the mer». circumstance ol the abandonment would not 
be cpntc snihi lent . mv notion testing upon this among 
othei things , that the mu ntioii ol th* trustee gives him 
an opportunity of knuwing the value of the property he is 
to bu> bitter than the i istuij (/nc trust, that he acquires 
that knowledge at the expense of the ctstuy que ttust , and 
is bound to apply it for his benefit, and it is so difficult 

fn M fbo C C Jf> (b iv 12 9 
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inmost casts to make out I a* inqoh \ in a Cuuit of [uslieo, I«io. 
whcthn h< has acud honestlv, that the C'omt has said, u v^-s.; 

*s ht ttn tu genet al * asi that the tins** e should not ho i*a>'k*s 

pcinm’ed to but. •' 

Jt lsimpossiblc to decide this • ase without ha' mg die 1,11 
children before the I'omt, to hau tlu.si pouu > consi- 
dered , and 1 do so mmh doubt tlu .mthoiuv *>i ?l 
v. i\nxmmu(o) thru I desire, win u this < iu-*e . mu on 
again, that case m.i\ he \en iuU\ « otisidi i. d 


The («>ni ihdilrenoi wdluswif* ih in* hi #.igh: 

*« foie the. ( out t, the eas* wtsagim at t* tied by tin same 
Counsel Poi tho l)» i* «id«ints f/ '//'< a»M 'o.i/i/v///, it 
\v as msr t* d, that what* \ 1 1 m.u b* tin n»d»l *>t tlu rhd- 
ditn, lit i( ndutits, the Plaintiff mu* t go imon 1 i • mamj hi 
to rebel, indcvm li tin dubbin had hi* d tin blit, they 
* ould not ha\< hid irdr* »s dining the Unmet toi Idc. 
having onl\ a * ontmgi nt mU n st 

d he c as*, \\a > .«rgued on b* h tH m tin* cLddit n In do 
// f f/U't t II 

‘li*? 1 'j)d C H \ \c > i i oh — It ]i.i^ he* n tnd\ obsuved, 
lii'it this Phmtiff must obtain in hqnuv b\ die st»» ngtb 
oi her own idle tin it In I, eitln i • \;>r< sslt , oi .»» neially, 
piasid. It i-» Pot Uiiv^saiv upon oria-ion to consi- 
der, whether the childitn, who .m now D* hndams, and 
may licit ai tu have a light to sav, $UtUttnOi is a trustee 
for them, would, li they tvcie Plaintiffs, hi t ntuled to re- 
lief: the question now being upon the right ol this Plain- 
tiff to complain of these circumstances 

Under the limitation, by this settle me nt, to the wife foi 
life, the husband being entitled m her right during rheu 
joint lives, it was admitted, he might demise for that in- 
terest, and, therefore, as fai as it was parted with for 
their joint lives, it would he difficult to sustain unv com- 
plaint. But with an express \ icw to protect the wiL, her 
children, and deusecs, thcie is :i limitation* li the legal 
estate to the Plaintiff ior hei life should be destiojcd by 
forfeituie or otheivise, vetting duet tly tlu legal mft lest 
in White; and stripping the husband ol the light to re- 
ceive the rent* and profits, by d^clai ing, that m that event 
he should not be entitled to nieive them , bur, that she f 
should ltom that moment be considei* d as side, and take 
them to hei separate use 'Plus was tin • lint, not ouly 
of the contract, ’but also m this t min, that she should 
have the free power oi making i will that powm ro te 
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main m hci unronholkd nntii lui death. Atom din*; to 
tin tr ik mirntinn, not *>nl\ da husband was bound not to 
• •intio 1 tliat w ill, but tlu « t of making //'/iv a trus- 
tee was to pioUit her again a ihe t ontinl »»i her husl rand, 
unrhilv evmsid, in that iripid White an mstunnent 
n I this soit is e\i i iit« d, die husband and wik art* put* 
cha-»ets lui tin ihdd^n the latti i p \rlKiibu ly > wlun* 
time is a si tth mi nt nl Ik . own * ->tat< , whether th< ui- 
teri sts at i it £.< d m i mtiiMp'iit su»h as dw i an I he 
mode, adopt' d in this in aarn, was i>\ phu mg m WhiU 
anistuc ton line dit 11 >t «>l ihir piiiehase ioi thin*, 
upon tlu n» n i Me' f l «■* r 1 u, du j» ii i dn »»* \v is mi* 
jvmtl upon hru b\ lht% Ul» in nt * dutv to hei , hit 
d< \ is' ' s, and l!n i nil, l, » u , hut n isMjiiaiit k it, that to 
ih extiPlol du 1 , vd and hjmi iM< poweis il e u mm 
of tin. * ‘-tate 1 it m hn. dii louhl Inc him hum thost 
o* hjpU’Mns . alio nt), link, adv*x,lk, done upm he) 
l'lll't, 1U). 1(1 Mil'll 1 Jill t.) M,,lu II* » I'KlJh 1 I • ‘IliXliH d tin 
dei dma oiln;ti»>»i, Ik ui.nld !ji\» Imn inoii <<>.- 
nit, i( he l.iifi pi), |i>i.)i d in th moil'; »gi b>t d 4 ) \ < u p hi 
l71Jd *>nt I do not s i, iii’ii s • Si it mom \ a a, Jus, oi 
tiOOi* iiini’i fiii, » .i j * jn ii i - to t Ik id\4»i<* of tlu mo 
IUW , ll'»W to Iji, 111 I I llh tftk.it Ioi lh» il Iihuirl MMjjlll In 
denude h i \ < mi ,*i m.»J, m a b, ttM xiuntv If 
how i \ i*i , it .ii. add Mini Mnt, diat b adxaiwcd die ?(to/. 
and tin .ii*i " itl ( m ii i i * pip , aniiM,*h in h. aihoftiust 
and oj pi i ssi.in *ow,u ■ ' on \,m r 1 •« that In In £ ip 

then to d» il\»i»lilhi • t *ie , not mini im i d with lefer** 
uui to th< v !n i|m m i ii< pin si hi* i * When the cha- 
latter, m w hi h lu *- t o«>d, is .mi wbnd, In must not 
tomfihun, il nvpiii \ a to t!u ,i i« : s i pi i il to tin ut- 
most Till o'»p»t <d 4 h , , -Oil m him u is to motut the 
wife a>» mist i.p a* t In h* i I ..ilm", tlu u was a huge 
IX’Wii ui Jit » , an oi uu.e to t'n anmoiiu 4 and. t tlu ttust 
lot In r , | at lie u m , »nd die nn mmio; »d the tonuact 
was. th *t In* ‘-liiudd h »• i \ Mini v livid .1 po\yL) to make 
.'I W ill, l 1 1 du M .1 i ft '■# s !, 

Adtnittini; Ini i >n> iiu M, (!»at sh< hid a eh ai pown 
<d ‘t!hni» du ista* to an, “p v , it mils* appeal, that she 
knew what slu w is ahont « p<ua!l\ d the ■ ah is to her 
own tiustu , ihuiie.h v»t i tiU'ti. <«»i s de dim benefit: 
hut he is ioi htrihihien, ,tiu, b\ this eh« tj, a spat ies of 
tovoni'itia that he wi'l act ai'oidm'th Ihi, HKsttu incut 


u t ites what i > l iIm , i‘ *t tl,i liiishao U not w ilh" landing 
tile* suh .etpicnt Inn t sunn had ] ow, i t > ■>• ll tlie ft t-smn 
pie and inluiuaiae 'ilu 4 hid no s»u Ii pow 1 1 , unless 
the tiustee U'-i.ld join, a. id tf.it \,f outbid a* t lould not 
gj\e them the powt« She i*, reuitou to at»ioe to s»ell to 
*Hvan a. d hat is not all, ior the deed lteitis, that slu 
does this with the eoubuit aad appiuhation ol her trustee 
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nui he joins , d, Mro\ s the m* s, t*i In- < mated In hfr will, 
•wicl nil thi other lists It &, now sujjgestc d, that this 
lonvnanu*, pm poring to tontiy the ink's ink, and 
made uiuiri the pitted ion ami n th the t uum nr of the 
irnstti to Jt otw<t % is a locivt \ i»n« c r«> th n t-tce lot his 
own hem lit. *1 he nu »imst.i»i» that .iiiswu- ailafiO.il 
at cpiii «.i, nr e, is t!v bond of ind* *i ait' f«# / • ..n i* unit hr 
JiMsh.mil igainst the i fl» » t ol th# le t -> J \htr hi, ms* li t 
who's the puiihasLs unde j tlu si •» uni ,iaii« * - . v>d thi u 
iin\ pint me this won) m. with whom t hi husband h ,d 
• ontt.if i« ii f that she she idd ha\* the foe, «pu*«uuoU *1 
power to inak. i w ,? l, .1 id l r/ ’ t 4 , to plotter hit m th, 
e\t r* ise ot that | oiui , to »« m imlj in kiwi t I 

tin e i i*» t<* Ihm, ,• h d \ i a * n*.l th* n i d t 


a hi.* 

1 do 

T * f 

pp u * n 1 

, 1 1 i 

p..IC 

!. v 

i i l 



«ipp 

•u t.msta’n * ■> 

.** »*f t 

which 

1 1 h 

1 a.a 

i 1 . 

• * 

a m.'ii 

h* ii , i 

hat 

ms* til 

p 1 

II.’ Il 

i 

** i * 

m 


*i\ . n 

J hat > 

i onlx 

a put 

id dll 

O. 'll 

* t 


n. »’* 

, ' / 

> th, 

In * a h 

A ti.» 

{ ii d 

• c h I \ 

« »\ * ’ 

V , 1 ' t 

i n * 

H, 

h 

an, 

..d . 

•* »e* ,m 

1 i 

It \\ i 

O* */' 

, \ 


In 


b >.i 4 

foil* * a iii /' # * 

't t d 

1*1. 

III 

*1 1* 

a t , 

•</*p 

i 

j Iipii. 

ak. 

il alll*' 

I'pMU * 

h* i .* * 

j 1. 

* f . •* 

1 j 


K 

i > th* 

ow n* i 

A d * 

.1 m ■ 

ii l h* 

. *1 .1 1 

. ills 

cm n 


It 

tl -A 


Jut! < orts a* ' ti \\*'b him as u*uh i a new iniifiail, that 
L w .* piojw.s il to k to h»m n « on*. d< i amn »i, not 

thi Miir, I mi t n Lit Mini 1. 1 1 * >t )• >« nui thei v is nothing to 
enable am pti »n, ] 1 . 1 * hi ui*» unde j lu.u, to * oike i, that 
there mi am ohun^hhi . wim t. in pi-tn t imlcquitv 
ought to Ik aUioJ, d t i hi e.\ pm* h*c c (io*n ll’htf* A 
lew yea is ak*u\ ud-> />7, /,# to . #• mi die thhiu. 
thus acquired f \ wo! Ming i * u v duf. to hr. ijvt' 

trubt, i<»i 1 ■»•*)/ • an tiiiiu.c ol or* -mini, and uith th tr 
convex mi c // s/'/’f tikis .i bond 1 ind' oiuiiv ag imst 
Parks* ami h* * wilt, and s* *n*w nmiL ag.oiwt tlieii • lul 
dren , and this Plaintiff th* *k a* n h* i si, inn** t pi tr- 
ot papti would ha\e am t SI. i r T m,i e s j \ dim lavoor 
of QiunnG'i * and ciig«.«,cs <*n a po. . ol pip* * not to to 
voke u. 

Under such riicurosl'iin cs t in iherr he i doubt, that 
this Court will at iea-t unpin mlv a!) thi,, and, if it 
shall tui u out, that, < Mini of mom v was \v « il ad\ lined, 
it in to be consul* red, wlu thei th* Plaintiff has now 
power to m Ae :i will, uu'ifh » t* d V, m x ;u t. and that pa- 
per; and whethei .>£##».# «n/., kunij; notice, i*. not a tn»s, 
tee to the uses ot hu will » and i tight to in eke a wdl is 
a present mtctC't It follow that the children would 
have a cone unen* light to sr, he is a r*nsue for the 
•other uses of lire settlement, it thcie is no will AU 
n epue^c fcucc in sue h a case is nothing, lor the} hate 
1 • u Jr die m <ln \\ baigairuu; io* piotectmu li' th* 
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Casts in Cu\nckrv, 

\<i\ List instrument Qiuunum has expressly taken the 
Plaintiff's engagement not to make a will , because the 
title was detective. How far it may be possible upon the 
result of an} inquiry to rciu-s c her, as to the estate lor the 
joint 11 \ es of her ami lid husband, ma\ he another con- 
sideration , depending upon this, whether, as the hus- 
band had power to charge a sum of money upon the rents 
and profits dining tlu* t overtoil*, relief could be given, 
tven it am art was don« , deshoj mg the estate diu mg 
the cm u tun, upon am oth* i turns than having the < state 
a pledge lui th*. ntonc\ so aihanccd VV ,th ii itttiu c to 
anothi i < m uiiisianif*, I should hesitate long, hi tote 1 
should sa\, tbit, when* then is a sc til *n m, by uhuha 
wile l-i under « on tract to have Inc powci to uake <* nd» 
during tin whole cotcifmc, this Com t would art upon 
an) instiumeut, the ohji' t ot a huh n to put that power 
unrUi aicaitiol, th.it lontiuluNth whole iffttt id the 
contrar t upon m m i u\« in iiul<m.m\ hi mg taken (torn 
the liushand agaiint In i making that will tin neressar\ 
eflet l ot which It t/' put hu lomd tmcUr a control a 
stah in wlmhdu pa* l\ . tatm that urdt u\um , know 
>h« ought not to b< phut d 


lnquuu- ion dinilidas «i ib 1 ^lin , idmnttd, the 
msttunn nts c\i mud, and all the t mo. mi me s ol these' 
transactions r l iu cue was again uigmd upon the Ma** 
tei's icport, which did notpioduc am ni coins* antes 
that varied the state ol it, Junln i turn taat it appeared 
h> the admission of that the « mnev live to y a \t'ph 

hvdJis was »n tiust toi II Ktu , and, that me M i>ur stated 
the pioiit upon thv. s,u* to <//, admitted h) Whitt. 

to he 500/ to amount to at ot 

7 he ford C'< \m i * j ok.- - [ he i ire unistaure . of this 
case arc vu\ oin'iiuu , ml tin <omluiloi / Vh /V has been 
in direct < ontradii tioi. to tin puinmi. loi which In* was 
made a trustee in this m linage setih.ncnt, which in- 
tended to impose upon him tin dur\ of protecting the 
wile under all cirium dan cs in whn h -die could he placed. 
It is true, the t *«tati lot life, bemg a it gal estate in her, 
the husband would be s^isul ol a liechoiil in hir right, 
and entitled to lake tire rents and pi o fits. That estate is 
followed b> an estrte to Whih , to support contingent re- 
mainders but upon tiust to permit her and her assigns 
to receive the rents and prohts lor llcr separate use. 
Whethei the intention was t«> give her the separate cnjo\ - 
nient of the estate iionr and unnudiateiy after the mar- 
riage, or upon any change with reference to forfeiture, l 
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do not know . hm »•* is ilear, until the legal estate in hei 
tva*i determined U\ some :u * in ho hlc% die husband was 
to h«t\i ui lici light the tents and pipits |'hr intention 
and vrlvmc of the settlmient might In, that, it hi pie* 
sailed upon htt to jom in a fine, »n cm might auso 
to Whitt* ioi lu i scpaiate use, but that vl «U di* hus- 
band abstained trbin siuh an act, he *hoiild have the 
estate LnnoH Hurt is <l« fhcii tv upon that, loi a W o- 
man, has mg *»i t *o at* e-tati fn» hii lih,ma> in tlu - (, aut 
sell that intt n *t , anil, ij tl.i is.cv.ution is lap, lin % lit « , 
In which it is can led into *Jfc» t. would »n L.put* **e . 
disposition id Ik t c qui.ubk est.it al»o. S«, tha* pm pose 
might tail Undo tht ,« li»nMu< u*, it's<Lai, H 'ntt 
stas J rmstcK to piesov* o »ntni"( ut 1 1 mamdt i s m \i, 
that he svas intended lobe a hmt t twpou'O on wi! 
.»;» oust, nut oiils In i hush uui, Out lio^i It , 1<u fh« obp * t 
utgruughn pono lo di-jio-i uni b\ dud 1 m bs will, 
sv i'*, tliat -honkl s* m m igi tin h i> it e ,t u< , ihui 

to hi r death dn should Minim !o \ it dir of hi, prop < 
t jon m pos-u soon ot t <i« o.d mu on. olh d will , c vi tiding 
hit to makt i «li .position hntlojn n »s to b« ifnisitt 
for • iuj\ p* l olr» .1 . sin die i id ippo'ni to the ,u» * i ■ non 
b> that flit and im< onti o*l« d w il but, if Mu >'i.>uld not 
matt in up|»o t»i. In .» a * <t tin ,ti < tf piot«i « tb' fu- 

tm* intiuot ul die il JL d lb »• dmuld Ik <ud\ one, 
MUiplv in tin* (h.naoii of tui,t*o m pieseise contingent 
rerouiudos , loi that limitation ro du <ndv i luki is a « on* 
tiaguit remauuk r but, d dn n should b< mote chdchcn, 
thme was A cont'nvHPt h rjI est tic n him, upon Ousts 
which he was to luoit*' : that It gal estate being a ton- 
iingcut remanulei mhimiclt, wlmh hts estate to ptesci w 
contingent remainders tnahh d him, and m el*, it bis duty, 
to protect. The last limitation tj the light hens of Ca~ 
thnine Pariah, as e\ptc ssdi, iais«„s a latmn il doubt, whe- 
thu it was not a tin* t, not t Ug.d ist iu , and then lor*. , 
svhether it could be i outlet t<d with tlu. legal entile, 
limited to hei in tlie bt ginning 

The lust object was to raise ><»(>/ i<u (lu hnsban*b 
Upon the report, 1 must take Loan s to h< tlu hand tbai 
advanced that sum , not IP fun hunscll I'm tt uisaiiion 
at that time svah nyt* nnpiopt r, loi then* was noth mi 1 to 
prevent such a loan, 1 1 the svif< upon die consideration 
thought pioper, by a pledge oi the < state fm '»o ais ,f 
the) should loug live, lint that t« tm is goiu. by the 
i fleet of the subsequent convevanics, though it would 
have been a piudcnt measure to have kept a abvi I he 
jTicxt transaction, upon White's affidavit, is, that the hu&- 
hund wished to part with hia estat* ujia^ nnng a plan 
to purchase anothei estate, ncarei to bt s»ttkd to the 
Mine uses. If that had been the real nansar^on, and the 
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1805 • oiisiclcmtion iau, some riA might have been incurred 

us it was a rransac tion not suicth x lonfoiniuhle to the* 
j*ai*k' tinst* built could ha id h .be lousideicd culpable But 
here is an estate, h i at a rut nut of >0/ The trustee, 
f v 1 ^ Usc duties imposed upon him, bu\s that estate 

* at t\vtnt\ > ears' purchase A t all events he ought to have 
given as ninth c onsuh iaiin», .is tv was worth But, (tint 
to la^ stre^-» npun that,* suppose 1HX)/ the bill * onsidera- 
tionrtiuti lUirft i< pitic nts* (lot t *i- upu ewitiion must 
he t ikt n to hi In? is well a* the husband's,) that those 
pet *ons li id a ill it powci to sr II the whole inht i lt.uu e , 
and, to m ik* that good, tl-ev l< ^ \ .*■ tine to I'mms , win* 
pui chafed in d//./. // hi 1 * be on* the le i 1 «iuu,1msc*i . as 
ap|<( jus hi the i oii\e \ mec hi },* t ust aline i > hi h 1 u d 
to that prison, who c i dut\ it was, Inst, to pKseiu the 
rontit.^n nt u niamdei 1 to tin < liildimi, il an\ r secondly, 
it ciitnmlv \vn a tiaiv u lion, louti «»\ to his duty, and 
pailitul'ph to be \vai> lu el in hjuit>, to »oiKur m o 
scheme to tak, iiom the nil* tin row. i ot mal ing a udl 
b\ c idling upon l»c t to miL' on* , and the mod, b* \\ 1* i « h 
tliev eon* * rt that die ihiMnn shall uec« i tike, is unk- 
ing he i dense th»* estate «** the ti o it* i e, tile pt'idMsd, 
and tailing u^on tin husband 10 gn» i bond oi union- 
ntt\ as to the fill* . then In mating, a, aguust tin wik, 
an mutest «n die husband to us.* dl IiUMikmiijI n fluuiu* 
to incline fii lomptl h»*i not to atumpt to make that mil, 
the free power oi making it null was th* thing i out i acted 
for l\y the* h* ttkmeiu J lut** « an !>» no doubt, these wills 
must be deli* 1 ltd up to bu, %o be* dispose! of as she 
thinks fit, 

IS! e xt, h is sh-‘ an inteiest in the ( * r if. , rntubng her to 
c uc as IMsuntdl i Whate\»* tu.iv b» die judgment, at a 
iututc da\ , oi thi efi-jet ot the fine It x jr cl 1*) her, which 
in inv opinion i* not go\cnud bv f\tnu>\ } J em\t k, (a) 

[ 235 ] „hc 1’wn an tnlei est i»» ^uppoii tins suit : or, as a patent, 
and a j.urrhasei b>i In \ i hi Mien under the maniage set- 
Partin to a tleniciit* as all piuua r<* a mamage settlement are pur- 
demfMit^aiV" < ^ ascr& ^ or ,r 1 -^u*, -In has a right to insist, in that 
purdia^is character alone, that the legal estate shall be so dealt 
for then issue with, that tin ion»ngeut nmaindns the trustee was 
bound to protect sh.il* nc be lift ih%uuh periJ as they 
are at present, lea i mg the tiled of her will, m conse- 
quence oi having joined m the fine to be decided after- 
wards ‘Ills tl« ai, the pmchase by Evans tn JMmj was 
for White The nppuent tiansat tion in August following* 
is a distinct purchase horn Evans by /f7 irti : Evans Inn- 
ing no connexion with the trustee m the front of tlu.' 
title: the object to give a colour to fence against tin 
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Plaintiff and he* children; and also as to future purcha- J805, 
t>ers. It appears upon the consume in 171*3, that IV&Ue 
sold for 1 5 VO/* dv estate hr ha I bought lor 1000/. ; an 
«uhanc e of one-third , the pui chaser ha \ing distinct no- 
lice, and taking a bond ol indemnity . " 'ntr foi some ,<u, ‘ 

i cason, perhaps not confidently relying upon the tian* ac- 
tion, thinking, it ftught be useful to soften ui\y diqnxu 
tion to dispute it, handed o\ei 200/. to Piuke* and hi** 
wde The advantage made is, according to the admis 
i»n>n, «>Ou/. , but by tin repuil SOol l^juttrwan ie^is upon 
his bond of indemnity iiom Ins puichasem 179"» until 
17tW , and then, ptohably iiom some intimation that the 
iase of Pt'une \ r might not do, and, taking 

the whole transaction togi ihei, ami attending to lVoitc\ 
duty* a iim< might conn , when if he should not haw a 
title as dec i sc< of the PI mu iff, he might he < ousideit d as 
having no Mile, anodic i will »s tak< n Loin her, dv vi«ing 
to Jjuttiiutn, their wants In mg fen In the advance of 
. 100 / 

*1 hi<s estate, thru foi* , was de.-.lt with h\ ilnstnntie, [ -36 J 
ftom the hi {Minting t*» ilie « nd, m .i u i\ clincth contraiy 
to his duty as tnisfn , ind l halt no hesitation in de- 
claring, that \\ r u>Mtm is U this moment seised of the 
legal t state foi inch til the usesol this st ttlein* lit is shall 
aliei th< death of the wih be good, t dec tual, and subsist- 
ing uses. Next, 'o he to lemam seised, sabjecv to such 
uses aftu h« i death, and to remain a trustee foi that pui- 
pose ? Looking at tin n title-deed, as disconnected, as it 
js framed, iiom the actual title Jwis hujl under % /PAt»V, 
hrst J^uatmau bung, as I think he is, a tiustce for those 
uses, ib a trustee, claiming direct! v against tho^e u**ch. 
next, thur title-deeds arc so in image d, that it this suit 
had not been depending, or should not continue, a pot- 
chaser from him without notice might pul taps defend 
himself against the consequence attaching upon the es- 
tate. Theiefodt declare, that ^nunmn holds the legal 
estate, but subject to such uses, intuits, and pui posts, as 
shall legally and effectually subsist under the settlement 
after the dvath of the Plaintiff '\ hat will leave full op- 
portunity to contend for the title of hu dcvistes and 
children, if she shtfnld not make a will, md the instill- 
ments she has executed as wdls must he delivered up to 
her. Those instruments cannot possibly lx* held against 
her dunng hei life. 

As to the life estate, the difficult} arises laihei out of 
the peculiarity oJf\he circum^t mces than from any gene- 
ral doctrine of Law or of tin -> t ourt, with reference to a 
< onveyante b) ^.ftvwtovait^ hay mg separate estate My 
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judgment is, that in this Court a married woman, having 
an estate to her separate me, is capable of selling it: pro- 
tided she is bono fUle dealing with poisons, compete nl to 
deal with her, and not taking untm advantages of her 
li this Plattmi), without be* husband and trustee, pi opos- 
cd to sell, tn a thud person, the estate for life she would 
have to het scpaiutc ust alter the <U in nu nation ot hei 
piior estate foi life, she might have made a title in this 
Const: tli«* turns irlion hi mg h,na juh\ and no advantage 
taken r i hi question dun u, wh< ihcr, under the parluu- 
lar uu must uu e*ol the jehuion oi Whitt tu this Plamtift, 
and all the cm umstam* s of the tian action, (lot the) arc 
nil ronm-iUd with the original transaction ) upon it pun- 
riple, difleic nt Itom flu g« neial pnnuplc, ttii sale ol the 
estate, consult ud as an estate lor her lib, can or cannot 
be Mippottv d • 

77/r ] f n<! Cir \\* i iioi: — ( cannot bring im s/]f upon 
anjr autlnum that I hivt si en, and tlu pi jiu iple of vvhn h 
IcanappioM, lo nffc* i lln di* position of tin Plauuifl \ 
life » state r l hr tint it Milt is, that is to be um- 

sideud as holding, snbjei t to (hi bi< cs»iu. the same 
estate II bv* would now ban had, il h< h«»d done no ait 
m altering the limitations ol the settle limit. that is, sub- 
ject to the hie estate, hi will have an « 'tate ol inheritance 
rn him capable ol mippoitmg tin us t s aa.l trusts limited 
b) the settlement altei thtdtadiol rbcwh . the qiu stion, 
how fai the Inn dot* oi doe, not .*11* 1 1 that power, to be 
left opt n, as a question ot Law , ior that ij a pine legal 
question. I he l)t iendant* mu ,t pa\ die costs. 


'the decree dit'ucd, that th» two wills made hv the 
Plaintiff, dated flu lTth ol Muj % JT8i, and the 1‘Jth of 
‘\pril, IjW, should \ e richvu* d up to be cancelled , that 
new trustees should he appointed m th* place ot llVutv, 
that £*uanntin should con* cy to such tmsttes to the use 
ol himself, his heirs and assigns, dining the life of the 
Plaintiff; and fioin and liter her decease to the use oJ 
such tiust'Vs, then hois and assigns, upon such tiusttf, 
and ior such estates, uses, and purposes, as are declared 
by the settle me nf 4 rum and alter the decease ot the Plain- 
tiff, save as to c he ultimate reversion, which i& to be 
limited to the use ol '^j/umurn^ his heifs and assigns ; and 
that the nest Jucnd ol the Plaintiff should pay the costs 
of the Defendants, the children; and that the Defendants 
&uar man and Whit*' should pay the Plaintiff’s costs, and 
also the costs paid to the children. 
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tsoj 

GlLHKHI'ti. BOOKMAN. n <* , 

J>d \* 2 > 

A RF.SIDUK was bequeathed to the M d niff, by name, I lo^uWc U 
and “all the other children h< reufier to hi bom,'' ot a 
dnid of th. ustatnr at their tespLcme age> oft - ^t^ r^clrh 

-om , The I’Lunnff, ha\uig atta m.d that ag<, liltd Lhc»Jrc n here* 
hili "itteitobe 

Jl) tf'jmilhf* and Mr fttlL jz' the Plaintiffs noticed tlic “ i lk 1 ,in * 04 
woids a hereafter to be l»otn obstMing, that the*, '* 
avoids could not make a diilmnre as to the rule, 
chuhng child) c n ho.n, af ci one had attained the age ui * K'»,t born, 
twenty-one, ref» mn>* to A'nl>*tL " » v. f\ u nn^t'jny{a ' Pun- , ‘ > ’ ,< 

*.',U \ . Lngy{l>) ixthI Whit l x u ad \ / 0/ / Si ~/uhn (* ) ai" excluded* 

M* U'tnhy Jn tht fotjewfant, udimUt d f upoe the au- 
dio) it) of the lasted theta <a-< s, the point could nut* he 
maintained 


The Haiti* of th •• Rolls made 1 Ii# cLtiu , ohsci\iug t 
th it ciuldun hoin atfiuvaids att x\deded of nricssitt, £ 2&9 
when a paitial diiMdji’im^ is to ld« (due, though, if 
that ciriumstuiti dul not j.nuiti it, all would he c 
titled In the <a>: beloie Lojd Ro^hfv it wa*i imuh dit»* 
cussed* 

(a ) i Mr V r tui / f, ' v. I i> Mu 

t f J %tun\ »<*h\ t * * St»* i/ f h* x i icftl ’»(« s i« lli» I'ON t t 1 1 «* 


I1ILL v CHAPMAN mar* 

{ lu(fUHt 12 

JOUR SHACK MJ V, h\ his will, gave M»,<KXd stock legacy of 
to his e\cf utoi x , upon tiu>T to transit 1 to the Plaintiffs, ^ck. at a par- 
lus grandchild) cn, 111 diiKient propm turns : lobe li ans- Ur ^| j r c *^> on 
ieried to the sons at the age of twenty -tin * <, and to the t l,f \a uteoi* ofc 
daughtcis at twenty -one, A petition was pi* .rented by out Icginv, 
FreJ< nek l hll \ one of tin giamlduhiitn, who had attain^ 
cd the age of twepft -three , stuing Ins situation, as an ^tiVnlft^of^ 
officer in a icgum-nt going upon foreign seixuc, and lu* dure to 
praying a tiansfer of his share to his unde and late guar* in**tturncy 
dian John Util; to be applied and disposed of us thr; pe- 
titioner should direct, who had executed a powci of at- 
torney to John Hill 

Tht Jlustei of the Rolls desired to be inhumed, whe- 
ther it was usual to direct a tianstet to the a f tozncy ol 
the party. 
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1805, Mi* Wait, in support of the Petition , said, there had 
V ax/ been instances ; and mentioned Uhd v. Lc Fevie; in which 

Una ease l40rd Ahanlty made an order for a transfer to the 

7 attorney of one of the legatees, having attained the age 
,uu ' n ' § specified, going abroad , and apprehending, the mont\ 
would be wanted for his affairs bcioie hU return. 

The Master of the AV/s then made the oidet. 


Ih KUHh j 1URTON 


[ 240 J 
U«ILR 
Jlugmt 2 

Depositions UPON a bill b\ a devisee against thi heir at law, an 
to a via, nm objection was uken bv the Defendant, that the Pbiutih 
was P 10Vt * f i to he an alien papist 

to be reaa (1) M Kn hauls, Mi R.ini/‘ tf , and M . Daniel, jot the 
Whether the Plaintiff, answeied, that the point, upon ninth the objee- 
attcstation of t j on was taken, vras not m i i*»uc. 

Mil abroad,^- Funhiuujin , and Sn Thn,nit% Tu/twi,Jur the Ih'f nu~ 

paientlj in hi %ant, insisted, that lh< Couit must take notice of tlu fact, 
public charge- whether found in the deposition* or the pleading'*; and 
ter, canbc will not assist the PLiinliH to recover possession from 
the signature the heir: that an alien tnemy and an aiuu papist are, as 
of a subsciib- to incapacity to take, in the same situation: that the late 
mg Witney Acts of Parliament piofoss to be for the iclicf of IhiUsh 
tute of frauds objects , and wtre not intended in fas our of foreign pa- 
ton will, de vis pis»ts. Thev nted lievan v. Dike (a) btrjJt btiode ( h) 
ingroaiesut v, Balch v. lutiu (• ) 

Query, 


The Mattel oj tt\r RJh , as tilt fart was not in i&suc, 
would not pci nut the dt positions to bv itad. 

Anothei objection was liken to the execution of the 
will, that the third signature w,»s that ol the Vice-Con- 
sul * the will being **Kt run d abioad , and the attestation 
of tome smh public oilicei is considered ncee^saiy to the 
validity of the art , that the attestation in this instance 
was a memorandum by the Vice-Consul, to ope* ate as a 
certificate, a separate act, in his puft>l»c charactei, aud 
sealed with his official seal , and therefore it could not be 
said he subscribed as a witness. 

The question uj or that objection was sent to Law 


(a ) J Ch Civ t b} *: Vh (\m 190, fr ) 2 Vh Can 10 


}0) Janm\ rVfn i lolms Kcp 56? ( 



Cl9r.s IX ClIANOEBy. 


sit 


THE ATTORN LY-GENEKAL WIIITELEY. 


BY the deuce, pronounced, in this 


taoa, 

JtithJV 22. 

an inquiry In* Cham » 
was dm ct< d, among other things, what flutes were 
derived under thf respective donations to the Chat ity , i ac- 
what salaiies weie pud to the master and tishci ot the rrre, not dr 
free grammar school of Lmh , how many bo^s ilv n* then the 

wen* in tin school, and fn*m Unit to tunc had him for I' • * VAVv*' * cnr° 
tlu last five \e\us, whether it would he pioper to make t r,> 
am and what additional salan 10 such must* i ox ushci m tmUirr dncc- 
fmiat , and whether it would he pi operand for the benefit °'U, intnoui 
of the (.harm to hate ,m\ oth< i master or mast* rs to teach 1 1 |^ I / 
wiitinj;, at lthmetic, and oth* i 1 uiguagi s !>% udes the (neck of *. < ’h.i, its 
and Latin, and u was oi den d, that the Mallei dumld ’ 
ccnsidei ol a proper scheme f< * canning th»- Chaiite mto VlluvV'a *!!' 
cm union. ^ o^jcVts /lirttr- 

I in Mastei's lepoit stated the lust donation, hv the enifiom 
will oi William S l i> ufu h\ dated the Oth oi fuhf % 1 3a \ d»us«J«tetnh 
dcclai mg as to se \ ceal cupv hold pi* nnse s, w hich wcu sur- toiuiX^onlv 
ivndcui d to the us* of hr will, tint the feoffees, and tin ir wliwitii 
hens, should stand seu^ul to tli* us** ,ind for finding sus- « hui, th it by 
ten tat ion and living, oi on* honest, substantial, i< aiued 
man, to he a schoolmaster , to t* a* h and instr ur tine ly foi phw, p. - 
ever all smh v#um> siholais, ) oaths, anil ehildivn, as ul otyect uni 
should tome and n*smt to him horn time to turn, to he lv dtsuojcfd , 
taught, mstiueted, -mil inhumed m sueh a sc hool-housv. 
as should he found, < 1 1 *< ti d,.md built, hv the pnitshioty is • „,r as j* to the 
of the town and pansh ol I nth, upon condition, that, il uib ilxuntsoi 
the pai ishioner*' should not found, ikr a school-house, 
and also pm chase unto the schoolmaster forth*' time btum, ,in 
a sufficient living of other lands, to; e the r * with his gift, to t <on, bt tug a 
the clear yoail\ value of 10/ ior cvei, within /our ^ ears *><■«■ g.armwr 
after the testatoi's do east , then tin- feoffees should bland. J* 
seised to the use of the poen inhabitants of A. Ue learitmg 
duet ted, that lus (collet and then h* ns for ever should gMiumuticafly 
ha\e the nomination, eke tiou, and appointment, of the j ,K 
said sehoohnasti r , and gate them powei to put him out rourtTfhw‘*i° 
for reasonable cause, at then dist ictiun . to puma the 

1 he report als»vfta tccl a sum ndei of u»p\ hold premises applicant of 
on the 13th ol J//y, m the second vcai of Phihp an( l 
Afary> by Ruhttuf Bank and his wife, to the use , behoo f, f 
and sustentalion, of the free granmim school im Lath hi ior »**■/., 
ever: a f coffin cut by Sn Wilinm Ann if* tew I m the same aiA 

jeign, with a declaration, that the feoffees should bestow 
and employ the issues and profits towards the finding of uithavicu 
one priest s>iiffiriently learned to teach a free gummar ^xummiTc#* 
school within the town of Li ah for ever, for all such as [ * 212 ] 
•hould repair thereto^ without taking any money more or 
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1805. Ic s for teaching of the said children or scholars, saving 
of one penny uf everv scholar to enter his name in the 
master's bool, if the scholar hate a penny; and, ll not to 
c;» vMMt enter and continue freely without any pa>mj> : and a sur- 
Wm unr rendci of copyhold premises by John Afoot v and others, 
in the thirty-seventh year of Queen Elizabeth , to the use 
and behoof, and tor the suppoi t and matuteoatice, of a free 
grammai school in I eras lor e\cr. 

The lrpoit fmthei stated, that by an inquisition, seven- 
teenth Jamt > f inui found, thit Lawmur laioson sur- 
icntln ed c opv bold picnusc^ to the sustentation, lcpaia- 
tion, .Hid ine us* , of the gi tin mar school oi Is* and 
otlu r piemoeV to the usi‘, sustcniatioo, nmmteuanc * , le- 
pmation, and 1 1 nance, as well of the in < x gramnnu 
school oi Jte/i s, as of a m a .tor. usher, and sihoiais oi 
the said school, tot u\m. that tufain persons took of 
f 243 ] Queen Lhvthtih ollui prennsi > to the use oi the sthool 
and the Kind’s hn;hw iv* m /"<'}?> but that the itnt'i arc 
soleh applied to the use ol tin h<» school in Leeds : that 
17 ilhrm R'Jtv* son smr<ncht<d otlnu premises, id and 
towaifl» tin keeping and m inn mum; oi {In lire t'rainmai 
school oi / . et A aioie aid » and th.it all I lie Ja-iMin ntiontd 
puumses weir puic lid -i il vv ith money belonging to the 
ii ee grammar school oi It f ,/* lb attothei iiujni-»ition, 
tbut'*onth (,i>i nt*h II u \v a ■* lound, that otlnx lauds were 
devised towatds the mamuniiKc ol tlu bo* school of 
I cfth . and it uppemd, tint Su I'hsWd* isht (field devised 
and beqm aihed seveial huus s, tlu lent wheieof was to 
go to tine mau»u nunc e ol tlu. hte m hool ol Lied* . that 
r /ohn llamsoh i»v hr. will in ho.i diucudus tu a house, 
then used as a sirnmni school. Uni it should be fot a 
master and v J»» i to t* uh schol.us in foi ovei. 

'I he Mast. \ tin n 1 1 1 tdu d, ih it it did not appear to him, 
that tint va-. am • ul» .tanti tl diflcmut between the uses 
of tin social donation-. , hut they ait all m» am to be ap- 
plicable in i the benefit o{ th. grammai school m /.ttsA, 
originating undei the v ill ol r .»r William ^hea/tehL Ho 
fui tlu r stated, that it ap» aid to him by the uflidivit ot 
the icLuois, niLiiihcis *»t tl »* commute 1 ** for the manage- 
njvntof the fund*- ol dn h t e piamnuu sc hool in question, 
that the tuition oi tin u h« ' »r. was coined to the Guek 
ami I.itin tongues solely, and did not extend to any 
othci branch of edm ation wh iKver, and pui Ocularly, that 
the tea hiug of aiding and an than tic, ot ot the if i ouch 
and other living languages, formed no pait of the present 
system of the school, that the town of J teds aud Us 
Heigh bom hood had of late years increased \eiy much in 
trade and population, as well micspect of its inland trade 
• which was \tiy considerable, as of a vuy extensive 
[ 2#4 3 foreign nade, earned on in a direct raannet to most part 
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Swope, independently of and without the intervention isor. 
of the merchants or mmkus oi Imdm* and therefore Wnj 
the lea* mng of Fret vh and utlu i modi m h\ tnj* languages An u»vi , 
was he* onu a matte t of giear utility to tiu merchants of 
Leeds, and to such of the inhabitants as \ye> ioih erned in lfX 

the trade thereof; and the teaching of such tmng lan- 
guages was betoirti a piopcr and \ery u*t iul |mu ot tlv* 

\ duration of souths intended lot li.idc. that tn tin* rea- 
sons aforesaid, and other uasons, an sing out of the <u 
tomstmer* and situation uf tlu town of l euf* and tin m 
habitants theicol. thr plan oi education, then pur I»m d in 
the mid s.t unraai sihi»«»h was in the pidgin* ?it of the de- 
ponents become fnifliriMii tor the mu post of gn im» the 
nci<^sai\ and mo i smnbh cjualihi itioiis to the using 
gemuation of that tow i« and »ls u# ighbomhood and k 
v onld fit pW'ju rand tot the h» nei t of tlu Clai»t\ to have* 
niadeis appointed to teach \\. ting and arithua t,c, und 
the French and ( »* rm m, and sue h ml m Iim«« lanpu k»» \ 
is vtku iiuM’n Di id<ml Jo foim ill. h.’ois of a nn i 
laotdc oi fontiti* ul idur .t to 1 that such <ui cv. 

undid plan of tdiuatioi in tlu would lw» vm\ 

ltspJul t( tin mli ihit ipI , tlu 'own of and would 

be the lm.iusnl i*i* .u>t m munhej nl •.* holars, 

which bid much cku a* d n*»iw iihsc&ndm ; th* eUsndcd 
trade and in* « * ri m i 1 poj nlation ot tin town: and, aim a 
sufficient maintenance was provided bn the Dr i< ndants, 
the itoastei and i‘du r, ihcie would le a smplus arising 
ftom tin hinds of the Cluutv , wbuh might b<* u adults 
applied in «nljius oi Mich idditional masteisas might l«o 
<mplo)ed in the eVtmkd plan of ediuat'on abotosng 
gested* 

The Master tnrihet certified, that a '*dar\ o* IC.C/, 

<?-ye*u is paid to the master, and a gratuit\ ol ahnut 7.7. 
at C 'fit idnu’' > and a salary *d fv>/, a-, t at to the ushn, and 
a gratuity oi 42/ * tint at tlu d-*» «»i dn drucs., tlu ilm i ‘24.5 
oi Dt\ev'0ai 1797, time \ve j i> tuh-iirc hoys in ih. 
school, and time had been fin tlu* pund-ng L\< i im* ? 
about fort\-four, and it appe mug, that ihn. i, nothin* 
in the oi igiual mstituticn and union im ut d this Ch m it; , 
which ne r issanly collides rh“ Hiding of any us* in! 
kind of 1 tuning, 5ju»d that ii om tlu puu nt sit. union and 
ciicumstances of the town oi 7*, r tin benei.«- 
whereof the Charity was instituted,) it will b« eei> heu 
fiual to the inhabitants to employ pait of thn iunds to 
wards teaching thou things, v;Li< h may be useful in t?ad( 
and commerce, hi approved of adding to tin piocnt 
; establishing nt one Oct man mailer md otu Fieiuhm* 
ter, to teach those languages, an 1 a inn>toi ioi leaching 
algebra and the inathematus: hut it appearing to lorn, 
fhat there are a \arietv oi school* m l*t>is .dtcadv > 
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reaching writing and aiillimctic, where boys may he ii>- 
sti uctcd at a very small expense in those branches of 
education, and thataguatcr ptopottion of piejudKe may 
arise to such seminaries, than of benefit to the inhabitants 
ol the town of Leeds, to have writing and arithmetic her 
of expense, he therefore approved only oi those three 
additional masters; to be elected in like manner as the 
master and ushc r ironi time to time have been. The re- 
port further stated, lb at, as it was uncertain what namhci 
of scholars there nn) be upon this plan, the Mutci gave 
no opinion upon the propnetv of an> additional salat y to 
the ma>tei and usher, and loi tin Mine reason it should 
be hft open to the rclatois and then iw lessors to give 
reasonable stipe »uN to the additional masU . s fiom time 
to tune, and to \ an tin salanes oi the piescnt mastci 
and usher hom tunc to time, according to the iiuicasc 
and deci ease ot the scholar 

An c\< option was t<i kt n to tbi * t. p.irt uv the Hi f« nd- 
ant, the ma«.t i , on the ground, *h u tin* sclmol wi- in- 
tended lor a ii t . grammar v hoH ur.h , not lor algebra, 
the matin matn s, or tlu mod' \ u bmgiLtpt *. * that it do* s 
not *.ppe u, the pm son,, who i nduwcd tin i hoed, intend- 
ed, that mou thin one uusi* i ,»nd »uu ushc i shmild be 
appointed and endowed ; uid thueiore no more ought 
to be appointed , especially ts no complaint i . made, that 
they are not sufficient to instruct tin number ot boys, who 
attended or wish to attend a f n e giammai school itt 
Leeds; and, ns the estates belonging to the school are 
chictlv copvhold, a considerable pan oi tin rents must be 
set apart to pav funs and ioi tcpau>, and the residue 
will not constitute umcasonable salanes lor two men of 
learning; who are to derive no other benefit from the 
school than then c alaiu s • that the utility ot teaching the 
l*Ycnch and (»»iitian languages in kitine must depend 
upon accident and political and coinnnio.il circum- 
stance , and the u fore is not piopet to be* made a perma- 
nent part oi an institution like the present; and in case 
tin niastci and ushei aic not entitled to the whole of the 
rents and piofits, after setting apart sufficient ior the 
fines, $vc tlmr Mlaiu*s ought to be augmented ; and they 
ought not to be left to U c discretion /d the committee ; 
but .pecific diuctioas should be given upon that head. 

JJ’ krehmds, find Mi Hell, in support of the Exception , 
contended, that this was the hist attempt to divert a Cha- 
ritable Foundation from its original design ; and, that it 
is of the utmost importance to keep up foundations of 
this nature, and to secure to the master a 1 espectabl *? 
situation 

The Attorney-Gain a l, and Mr, Martin , for the Report 
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Tut LndCv wti 1 1 or.- — 'H us ca ,i appeals untlei ->in- 
gulai CMciimsuniC' Th** obp * t of the inhumation is to 

• fiweir tins old v stlnml into a tomnmual a«. tdevny , and Aimnsi 
^be Comt, instead oi declaring bv tlw* dn e the nunn ' 1 " 
of the Charity, has sent that to the Master, who bus dc- 

i« l< <1 that questum. Ihat mates a di Huiilty ot hum. r ^ 

•Stucth the cause ought to be t> -heard, tnd the Comt *■ ~ 4 ' ' 

impjit to decline, \\h.« is tht Chant) ihit in a Chant\ i lt lt chint) 
. 4 t 1 may do that row l T pou the pnmipie, that, the «.< , tlu.ti^li 
•Woi m.iiion pis»\ mg wmnj; ndi»i, tlu C.«>uit wdi, .n o * l 

• .light, gi\e sin li u In 1 as will do pisim to ihe l)t h nd- 

-nlS l may in a Chants t.t*e take mm h Id" it\ \utl).'< i .mu % .:l 

• u a toifl a» wow to i ‘jm.ni and tkiia what :s th ■ 

* hauls , .uid {man'll upon ilia* ' n ,u ’ a 

'l in (]i !< sMon lb# n . >, win th* i th»* ( unr t 1) el f ntv powc t 

I > do this: what i»ght liu (i^ir had to uhti tin oia- 
I »I i sIim cut »d th« ( 1. mu l>» tin. m'-tiiiunn'* oi 1 omul a 
m'li Without liu 1 ugih ol >,i\ nu*, the C t»m t b«i » 

a i .u< h tight, 'lam sh i.hl au i, m w hi I* the nppli- 

♦ atnn ot l!u wh».J* hmd would dtsiiov tht < h.o liable 
piirpo*' , in i»» »Ji i i.> p* e»\< ihv pm^osi, s c t wpoit all 
ilu author .in • , n* v hi ii.i to* C'ouit in assumin'* that 
power, th » <'< Uitis* h s* i\ *hai, and tin altt T.ifiO’i of 
tht natuu o ( i < 1 1 * i 1 1 », i-* a piopoutifui as seiiotr- as ran 
be offetul to thi jads'inuit «d the Lomt. ilu question 
is, tut what au tin. qualification? nu*st suitable to the 
rising gcmiation of the place, whin- the charitable foun- 
dation suhust-., but, what arc the quah fixations intended 
It* upon the inst) aments of donation the GhAnty intended 
\vaa for the purpose oi carrying on free teaching in what 
is called a free giammar school, I am not aw air, nor can 
l recollect iiom any case, what authority this Court has 
to say, the c emersion of that institution, b* tilling a 
'-cliool, intended for that mode of education, with scho- 
lars, learning th** Geiman and French languages, mathe [ <248 
maucs, and any thing except Gicek and Latin, n wtthiu 

tin* power of this Court. The pinposition is quite diflci- 
cm, wheie the directions pta\id are founch d m :t pui - 
pose to promote the cliiect object oi tin- Charity ; and, 
where boys are to go* to this school, who .ue not to Ic-ai n 
(Ireek and Latin, but are to have a pai titular patt of the 
'.chool set apait, and the funds applied for a different pm- 
pose ft om that intended by the donoi->; whuh.mayhe 
eery useful to the rising generation of Ltt( A , but t annof 
possibly be represented as useful to this Charity. The 
^dficultv is insupefablc. 

* As to the salaiv, and the gratuity in addition to it, the 
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m m».i 1 dealing with the fuiuK belonging lo this Charily 
ha* hitherto hern upon a pi mciple, which I do not sav is 
imorrect* that is , 4 supposing a competent master ma\ be 
found to teach for this salary, that it is within thi powei 
of the trustees, if he conducts himself well in the execu- 
tion ol his duty, to gi\< him a gratvity almost as Luge 
as the certain sal try It is much moic consistent with the 
principles of thi, (Jouit from tom* to t«m»* *o re\\ard*the 
master out of the fund, and \**i\ Litgih, peih'ips m pro- 
portion 10 the niimltn of v cai ■> he has Jiehl the office, or 
t n the mmibei of hm jhan to ajiph any pan of the fund 
to a pm pus* the donor • did not look t, As to the udu t , 
some of the instrument-! expus 1 1\ found an i r her (t is 
inott agieeablc to pimuph, to iiuiea^ the tnu Jam cuts 
of ho*h the masu i and luln-r, foi earning on the purpose 
of the foundation, than to hung in luasu r » to whom tin 
object of it d< • s not point. 

At the cf.il< of the dec if 1 . 1 the numlu , of the boys at 
tins school u is -nui* and for some time pievmus 

hail bet n forts -four , and it is sunpo*cd, that for dial tea- 
son this (hunt is nrhhriu to 1 1 \ down a p* rniumnt plan 
foreduratn n in olhei dudie-, no* the learned languages. 
Experience justifies d lf obseicatimi, that, wh, re there is 
a school with a Luge i w tablishmcut, and the scholars go 
to lt^r/j/M, theie is a slicing temptation not to stmggle to 
obtain inan\ seliolais k and theicfoic the amount oi the 
salary sometimes defeats the purpose . lint does that give 
the Court power to apply the rot time of the foundation 
to other purpose >» than those, to which the author of the 
Charity has devoted it, and, acting upon the ground^* 4 
that at present the number of scholais is not as great as 
was intended by the founder, vary the nature of the esta 
blishmcnt, at the hazard ol pietenung hereafter, under 
another master, an me reaxe to th^ number that was in- 
tended ? Much less is that tight, if there can be such a *, 
management ol the fund, consistent with the object of 
the foundation, is can provide fut the due execution of 
the master's dut) , always securing to him a respectable, 
independent, situation , and as to the excess giving him 
a little beyond what will secuie th at, i expectable, indepen- 
dent, situation, he ought to nave. 

The leport states, that thete is nothing in the nature 
of this foundation, that excludes an application of the 
fund to any kind o( useful learning ; and lhat it will be 
vexy beneficial to the inhabitants of Leeds to add masters 
to teach the German and French languages, algebra, and, 
mathematics , excepting expressly wi iting and arithmetic f , 
as there arc other seminaries m the town to which such 
an establishment will be prejudicial. Upon what prmci - 
pie does the Master set off the prejudice those other semi- 
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i .tucs would sustain against the benefit to the inhabit- JBOs 
‘ ants of If a< tmdmg to thi pl.mt\<;i} boy to be 

bt ought to the school was to bf taught the k trued Ian- *hohn>. 

giMgea, diul the c m um^fatu e. that iIkm- «»th* j sciem es 

wtn to !»t taught, would indue < persons to nd bovs to tyiiinik. 

th< iihuol to le.un»Gre« k and Latin also, th » r put pose 

Wight have a trndenev to promote the uh|ccc»i tlu loon | ‘ho 1 

datfoti. But, li these plan 4 art To be disttr* t, the lnsti 

tut ion will be singular ha/.u ding the destitution o! ah 

utditv W'hutM.cv t r 'Ibis i- a si h« me to piomote tin 

bt ueht (d the mej* hunts <d Leu A II is not, tnai *h» 

j 001 inhabitant* an !<► lx taught nadim? and t««itJii,, 

hnghsh but the iliiks and lidtisid tin tin n hunts at t 

to be t night lion* h a*,d (e i -nan, *•» cti.tlih th< mtuiam 

on tindt I bar, Hu » fic< t would !»»* to linn out du ]»oo, 

L.iHn and (o f **k si holai s dtogc tlu r i o nn»ke tin % v bool, 
as a ( »rcel md L.uni s» hool, use * d, \ 'm mu a Inn i tin i< 
whit tlu niuh'ii <i oi tht Charm c^jm^s, a Lunud m.oj, 

' ajuU« In In . Ill* .niddoctiux oi gn in • the mo t iru fa! 
inlot matioTi, li pti .ons, iiidmul to pi. m Uxmsilws id 
that sit unt ion, an lohl, Oku t moiunn nts aie to depend 
upon the iiiiinbt) ol i hobos in a ihouL to !>«„ founded 
upon i hr prm« <ph», that it i * not loi th» lx in hr of the in- 
habitants ot ihc town to mam Litui and (auk, m*u pio- 
po.se terms most i ,d. ulaud to n;<d laadtdates , lot, eon* 
necting the uiriLtse ind chcie.uc oi emolument with the 
actual decrease ot tlx scholars, who air to leant Latin 
and Greek, the nect l-arv i flea of this plan must besu'h, 
that very httle hope van remain to the master and tishei 
of an increase of their salaries i doubt, therefore, whe- 
ther the plan, which the Master has adopted, is the most 
useful: if the principle can be lepiesentcd as resulting 
from all these instruments. 

Taking upon me now to rormt the omission of this 
decree, and to declare, what tins inundation is, l am oi 
opinion, upon the evidence now booie me, that the free 
school in Leeds is a free giamniar school, tor teaching 
grammatically the learned languages, according to Dr. 

Johnson** definition; upon circumstances, without varia- 
tion in fact since the,\ear 15 51 , to vvlmh I ' ling, as he t- * 
ter mtciproters of the real nature ol the Chanty than any [ 2$1 1 
criticism I can form, or constitution upon the instill- 
ments, for, with the exception of the highway^the on- 
*gwal founder proposed to the inhabitants the benefit oi 
this donation by his will for a ireo school, it appeals, 

N that there has bcCn a free school in J ads , and to this 
•time every Charily, given by these instruments, has been 
h\ inquisitions and deczees upon them applied in iact foz 
the benefit of the free school in Lads • m which nothing 
has been taught but the learned languages , and undci 
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*mli l.Hts the result of the evidence is, that die j: < 
m hool in Leah is u lice giaminor school for te aching 
giummaUcally the learw cl languages. The reason ot mv 
opinion is, that I do not apprehend, it is competent to this 
Gouit, as long as it can find any means oi applying tin 
claimable fund to ihe Chant) , as crcat* d by the ioundei 
upon aii) general notion, that am other application would 
be more beneficial to the* inhabitants oi the place, to 
change the natmc of the Charity rV case nia\ arise, m 
which th< Mill cannot b«* nhet * cl : but thrn the iund mil 
Principle oi not go to tie* iuu , upon the pnnciple, that an applic i 
cv pu >, «i» up tion is to be made, as iv ir as ma\ lu , ( a, g? on mg mu fit 
^^---anotlut p> mciple, that \ou ate to apply it to i^c object 
tbe pu< is( intended, tl urn nil It mu*l thcrcfoie appear b\ die 
object JWusUi \ icpoit, that the Court nui^t dc^p.iu of attaining 

be ttttair that obp < t . or the ( <uut cannot cntei into the cjtu-^tion, 
in uhat othc i w n the fund *s to Ik applied 

DccLu* , th it tin* Chant*, mlv'id* d to In* c labbsbcd L* 
the fust dcmatinn, nv ntioned in the M iMu’s iijuut, i . 
the sustentat *• »n and mainti nance of a fne gi amnia? s* ho d 
foi the ti ii lung th'* Icanud I mguagi ^ that the fu< 
school in In, 1 ’' is a Ini gr.oiiiuat ,chool fw thu caching 
[ J grammatical!! the learned 1 manages, and 1 ft it it appeals 
to the Com l, that the h ce teaching thereof is the Cham) 
intended to he established by the several donations, men- 
tioned m the repoil, so fai as the sanu ic Lite to the 
school. With that declaration let the Master liview his 
report. as to any plan the) may think proper to lay before 
him ; and it wdl he open to him to consider, what is pro- 
per and necessary, not for the benefit of the inhabitants of 
JLeed<t> hut for the benefit of the Charity, declared to be 
such upon this ntord. 1 send Jt to the Master in that 
large way, for, though it is detetnuued, that the Chanty 
is a Chanty foi the pm pose of teaching the learned lan- 
guages, ) et it is open to c onsulcration, what arrangement 
as to the management, and the saLuios and gratuities to 
the mastcis, may upon the whole be proper for piomoling 
that Chanty. But it goes much further, foi it is right to 
make that declaiation in the dcutc 
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(.OBJ) SHIPHKOOK v. L0!<1) HINUUNBKOOK 

l T NJ)hB a denee, direct »ng an ’'turn* of tlit poi- 
onal * >L*tr ot «'!/</ ta 1 itm>n % who (lied i ^ratwttn^ 

. { / 4 >r, ihe Master's upon chaijn*d all the executor** v.ith ( 
the stun ol 1 .*? pet etnt R< dreed Bank Annuuu s i 

md imoio >t, and one <d tin m ‘cpaiatelv v*th » * 

10./ .tceived h\ him on act omit oi the pen -amaT * state * 
'I lie 1)( icmlants, f.oicl .Wt#/«.o Sn (u /<o 0\! »/?, t 
md f'jfm Oyb,tn, tine*' ot tin* « \ce utoi s, fonV t \r* ptmn* < 
lo the itpnit, fo i flint tin m v ill. tin* Urthuul 

VMiUiti*-', and the mt* test , all* g.u ,,, 1 . tb* n ' dis* !« u f \< . j 
di.u »« ////>, 1770 th* v join* d in cv<oiiug a power <•! | 
attonuv to the lonith niuttoi foi the sd* < t d tl t uo«k,i 
upon hi-> it epic .t and n*pr* *a m *-n n, th.it it vv is i* *ji»o * d ] 
lor tlu- pm p. let wf {' iwni, d« **t* , whnh sto* k h sold on 
tin. *0f fi oi J dt'* fen 772/ lu fh v as p« 1 |T||(t< (1 lu ’ 
manage the aihm - ot foe e st u< , rid at the nnu . I th. 1 
sale had in Ins hinds tin I alan* »' * i «> whim he was] 
charts tl sipai.itch > 

Air, Key'll*'', ,r * / l/» U / s ,, < s'ipflt /, :*c 7V 1 

t /ptfon\ % i onl* ndrd, f Ii it tiicnthu * mo ntois i .mill not be 
charged, tmdet t lit # n c must ip. * *■ of Oils i.u which 
might he compntd iv> /v/. c,'* \ fit, Wi,(t tj and did not 
resemble Chamht ? s i M’n- 'itn < h) 

The Attorn* 9 j-Ummt/t Jf f^ggott* Air A/exandt'r^ and 
Atr. f/attyjbi the Ma \ ta ’a Report, in si sted/tht* the • t lo- 
cators ought to be charged on the ground oi g*o s negli- 
gence . in Bacon \ , Bacon the cirrumstane* s w ei e sufficient 
to piottct the txt< utor, who ti asted the person employed 
by the testatoi himself. 
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7 he Lord Cuanc pllok. — T f thi ^ case could I 1 * 4 put thin* 
that at the time this executor made the applicati »n to the 
other tin ee executors there* tvcie no debts due, and the 
application was then el ore found* d ip lakehimd, meeting 
too easy credit fiom them, making r»o aUsntive inqun 
but reposing entirely upon thtui co-eve*, nt.n, wliobt tlio 1 *. 
means got the produce of the stock into hi' hand'., and 
applied it to his own use, it would be impossible to con- 
tend, that they would not be chaigeable with i\im 'I his 
happens to be a fund, o\u which eveuitois ha\i no more ( 2»4 j 
control mdividuaiiv than tiustees hate oter a tru.t fund. 

The principle th^refote is the same as that, which govt nib 
*he case of trustees But an cxecutoi, having a fund. 
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stimhng in the joint names oi himwdf and .mother, cannot 
upon the mere representation of the to-c\ecutor, il faKt\ 
ht justified in doing an art, ihai is an exeicise of povvci 
o’ ei that fund. Fust, tin act must be ne*essai\ tor the 
purposes of the will* and the pci son, to whom the rcpic- 
sentation is made, lias, imposed upon him, at least ordi- 
nary and reasonable dilu*. nee to inquire, wheihi t the 
i representation is tnn So fai the pnuciplc may be saiely 
laid down 

Also, if an i\t* utoi had been dealing with the assets 
a ronsuh iabh time , nm«h beyond th.»t pmiod, in wlrrh 
ac i aiding to tin ordwarv coin ->* the cK Ms would be paid, 
and he .ippln s to tin ntlu i t si « utor to have till . fund put 
into his hamh t \t lusiv « , md the niht r docs unpin* - 
and satisfn s buns* If, that tin n in d* his unpaid, and the 
real, pin pun <>t tlu ivn utoi, making ih< ippln it* on, was 
to apph the luud to the di'thaige id d< ht- , if u turned 
out aluiwaub., *h it Ik had m hi , own hand, a fund, 
siiflitn nt fu u>»' pivmuuof tho*- dJ>i r , and tKi' fore 
the implication ot the othm bind i > ihit purpose was tin- 
nerc nM\, and that fund w »*- iv>t m fail d«“V«>ied to the 
purpose, lot ahull it w,b piovtthd, H would ht impossi- 
ble for the , 'tint.*!, who puted with n, to dischaige 
himself 1 1 < would be Mihp * to i|r imputation ol negli- 
gence, as having he* n too ia*»v with his co-e\ecutor; 
too terniss m not asking, how he had been dialing with 
the assets in lus hands, two jeais and a half m this in- 
stance.* 


But there is anorhtn rase, going beyond that ; and upon 
which I am not suie there would be a principle for 
[ 2a5 ] charging the ex* * utoi Suppose one executor, the others 
not intermeddling m interposing for two years and a half, 
had gut funds m his hands, which he ought to have ap- 
plied to tlu debts , th it he had not done so, and was m 
such tin umstanees, that he had not funds to discharge 
the debts h* . night to pay m respect of what he had so 
received It would be imprudent, I agree, for the others 
to place othci funds, liable to debts, m the hands ot a 
man, who had not applied those funds he already had: 
but, suppose they did -o, and he actually applied those 
funds, so placed with him : would they m that case be 
liable: tlu other funds having got into his hands without 
their intei position . no means they could adopt capable 
of getting those funds out of his hands, recollecting also, 
that no answet could be given to the creditors by either 
of them : could it be said, the other cxedutors should be 
* answerable, not with reference to the debts looked to, 
when tiusting their co-executor, but fur assets, with which 
t they had not trusted him , but which he had by his own 

* ict got into his hands, and wasted ? 



i\ Cu V\«,FKY. 


£ ff.> 


JLlu iaMs of this case, which, though piopcily pressed 
against these cxeuU'us, must not go to the i xtuit ot 
shutting outfurthu inqunv,U' thtv imt, *-tand, ait* these. 
TIiisj c vciatoi having in ins hands :i laigi sum of mom\, 
due tu the estate, which, if it may he mo 1 . id, has not 
been yet movinvU this othci fund was put urn In*. hand 1 
for the pivnuiit oi dolus, and a «. (uisidci able p ut was 
applud 1 or that purpose The qiu stir.n then hm\ In 
l he othi r (xmituis am* habh m io«pii t ot a sum oi m< • 
jh*v , mil let cited hum tin in, which hi is not in umsi 
stam * s to answi 1 , win tint the tail, dial the) liavi aj 
plitd anothci fund Uaongh tin. medium of that p« rsuu 1 
ihe Jisihaigi *)i «U hts, tvl.u h that fund we* Iiahh to pay, 
will make t h* in mi*n li.ihh , thin if d.»\ h id madt ihaL 
'ipplu it uni through am otl.ci pi i ui i'hoc h m*v < on- 
sidciahk u.ns on ioi thuikiin,. the oth« i i rccitor** <*>iAI 
not he chaigi J iodic cMi*»t oi »hc sum ot muntv tu Mid 
actnalh tpply to thoM debt*, thin unpaid, much upon 
tlie giourei, th it ho had, not i?i « oi/junction with flu m, 
iicensdoth i money which hi had not ajiplied , hut hu 
vJudi In i» mams nuwii«ihU I'u>m * o nun,!) tin u. for. 
as was applu d in d» < li u im <if tht o- d< his tin uui utorx 
would be intd, if I* i an f)i a*c i i f uni il, what sum oi 
niom\ wa so applied 14 th it can lot In am i i tamed, ir 
must he tikiu, is d none o{ n had hi en so applied. A 
veiv unlmwti d and uudi sei v< d confidence was plated by 
them in tbit vo-t \i c utor Hut the difficulty I have is 
this: whether it i^ pus *ddc to hold, that, because he had 
in his hands a sum oi money applicable tmdibts, and they 
let him get this fund, also liable, it thi > sum, or pan o*' 
it, has been duly applied to the debts, ami that part tan 
be duly ascertained, these executors can he fixed, to tint 
extent, m which they have paid debt), to which this fund 
was liable, by the circuuibtdiu e, that their co»cxec utoi 
happened to nave in his hands another fund, applicable 
to the deditb, winch fund. he wast« d At the utmost you 
could only contend, (and whether that would do l do not 
determine,) to this extent , that you could ptovc , that these 
executors, by applying the fund they had to tlu debts, 
have actively, not a meiel\ passive lv, lost the fund they 
never did jointly fio-^stss, but which had been possessed 
solelv by the other executoi , and ioi which he dime is 
answerable It is said, only a pair of the money was so 
applied. That must be ascertained , and, li it* cannot be 
ascettained, the consequence is, the executors must be 
• barged, and the exceptions over ruled, (a) 
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An inquiry was directed, vvhethei the specilu money, t W ] 
received by the co-executor, was applied in discharge ol 
«ny, and what, debts. 

fa J Jjxngfird v. Gatcoyne, pott t |p, 3 33 ( % 
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WARF v. POLIIILL. 


u - naf XATHAXIEL P0UIIL1 , bv his will, dated fhc i4t. 
^'llbcd «i ¥ lw< * deustd .*11 bis he< hold, and copthold is 

'-mM ti/pij,* tat^s to his ild* st -on \nrnamt * P'A l ul\ twi and duiing 
fhcui.is^nl the term of his liti without imprulmunt of waste, ic 
pm its to the mauuUi (otiustces to priscm* contingent t«.inainil us 
•lipTimc bom ^ ll * lriain dci: to the fust ‘•on of the Jiod\ of lus s.od sol. 
f-ntitkil n mi If i Natlfhir l I* lav. iulJv bt gotten, and tin* Leu* inaU of 
tsc limi«atums the boil/ i f - »h h fust i on lawfully issuing , md, in tU fault 
oi reii estate t ,| *uih »ss»n*, to the hi, bh, >th, and ali nd c\ii) 

* utt°s( *th f '*hi » dn, oil and son- id hi- -aid -on XathutUiU mucos- 
ment with -ivcly, and the k sp* i hn 1 < ns ina! * of the hnd\ and b»«- 
power to me dies of all and i\ni ni s»u ii .on and son * , and, *u m fault 

trustee 4, at 0 | £ uc h issue , to the *k\i ns si((.nd -.on 'tohn PAhdl for 

any time with , , . 1 

consent of the * wit.i I* m tnub i s to im-t # t s to pu u\« iontin» f ont 

pew«s ho cn- rcnumdei . and to Jits tod i. ul o»h. r ..»ns in tad n.ali, 
titled, or* if *m the same suamu » with .mo! u n m«iinder-» t > t he do 

a.« V1S<JI ■» othei m- and male i un.itiij- i jo his 

their ota ii am- , , , . 

c ration, to iJauglUc) M"* ft Pof/ii/f .wd 'm hoi-. 

nelI,aniluoest File test. itm ilien i\i\\ l > lit >; i/e/n liar* md Helen 
the piu-hKi Jim flaw/, tin 11 rvuiilni o. a*J Ins h .im hohl * state 1 
* uhatsiK \ u and whin -oc\ * i upon t»u a from tune to 
u* t * tune, aitet pay nit m out oi the iuh and piolit* of the 

The leas*- rents reserved, and the tmo, uiinh ma\ iiom time to 
\elt absolute- ** mc ^ eco,ntr payable upon the i< ntwal of the said leases* 
ly in the tenant to pay the renvmider of the said ten ts and piofits of the 
m tail upon said leasehold estates unto the person oi persons, who 
hU bitth , ni,d unt i er the limitations heietnhefore contained shall for 
voh ^ 0 ^^ 1 W time henij* be t ntith d to tlu* rents and prolils of his 
Appbcaijf'ii hcloicmentioiKd fuilv»Ul and c<»pyhold estates; and to 
oftue person and fot no other use, ti ust, inf t nt, nr purpose, whatso- 
ftl estate of *n- cvtr and he thereby cnipoueicd the said Beniamin Waa 
* a!I to the if- aiQ d Bone/ i MaitUvui T thur e\i tutors, &c. at any time 
demotion of luroai^r, \\ ah the const nt and approbation of the petson 
the land-lav or pc* sons, who shall, as afote »aul, tor the time being be 

not ^having’ entitled to the lents and piolits of his said fiechold and 

authority Itiih copjlndd csUtes, signified In writing^ under his or then 
jn the Act hand or hands, and a ties ted by two or more credible 

‘Equity, hy writnesst a, oi, m cise such poison or persons shall be a 

option, to be mi,lor 01 nuiiors, then at the discretion of his said trus- 
reaened by tecs, to sell and dispose of all lus said leasehold estates, 
guitrdiui<i, kc or any p nt thereof , and to lav out and invest the money, 
^oiMhV per- 1 J 1 H hy such sale or sales, m the pin chase of freehold 
sona! icpre* or copyhold messuages, land**, tenements or heiedihv 
i»cqutiv«u>f ments, in England: the same, when purchased, to be con- 
v«\cd, surrendeied, settled, and assured, according v 
uteM&ht CS l * u difleient natuies of freehold and copyhold* estates \n 
po« t^on of Ok u .uuMifr men 

- m I 
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for, ami upon, the °atnc uses, trusts, Intents, and pur- iSU.>. 

poses, in «dl i expects, ms the ustatwi had before given v^w/ 

and sublet tod bis h.ehold and >p\I»oid estates, and, Wm 

until such put chase shall bo made, to l.i> out with such T , 1 

consent, or at their own discretion. as aio»« ud, the mo- 
in \ , ai isiui* In inch xah m u'j 1 o» g<m nnut m m% un- 
ties, and irom tilth t-> time to pa\ the mtocsi ami dm* 
clouds ti the person 01 pn >on*, \ r h<* sh ill as ahui ^ul, 
ioi (lit tune luin^ ho cululcd to tin touts and pi i .tits 
oi tin hefoiemcntmiud ImhoIdjU j>\ hole!, and h .is» huhi, j>y) 
t>taf«s, with to tin |< .runs m j.osm ‘• sion oi the 

lifehold and < op) hold t i*ah 1 of k King, and pown t* 

H\f f i and Mm tin n ' v*» Mtoje, \\t with tin* com t nt 
of tin* pi I soil ot pusr !»*■ tPiithd to the lint and ( *icilit • 
oi the h aselndd c dai**^, oi. m ta-a -»i*< h juisoii oi p» i - 
o’ s ill In nnmus, at then o*\ n di .% u tu.n f o* ih nn-.t 
die least Kohl exi Ui s , i«of t • cdiiig twenty *m« \*,ns 
Hu t*-ntor,,l * to 111 ^tc o*id son / *//7.tl j»a* , of f'nhl 
and fo Ins \o,iumi .uu / ././w J and AVv//, mtl i.i 
daughtu, 1‘ ),()(>( V i ai h , pai.ihlt it the Ji;» oi tvuti i\ «>m , 
and, it' dill* i h-gart dwndd dn* unch i that i«p , that h- 
gaty to fall .i*t<> tie u f »i'l«ie, \ iili du e» »n>i* i*/i >u.auU 
nance .mu ol the im*nu nl J>< j spe * m e legat i« *■ , ind 
ac i mnul ino*i of the sipj.lu, mfu.it h.i *ach child, anti 
a tier lavaliop, that tin u i on lot not >mmjp t)i* eldest 
son i mom \ kg.'tr* %\ i , • h« poniMou made upon his 
Mrruigf , and lh< lu» tin* ptovi-ioit tor him Uy the will 
Then, attei kqyci*s to r l mj and Mi it fond of 400/ each 
for then trouble, »h< testuoi gave all the icsidue of 
his personal estate to be laid out in freehold oi copvhohl 
estates, to be convened to the same uses, kc., with a 
direction that the interest in the mean time should go aa 
the rents and ptohls. 

Tht ti stator died on the loth ol Augu^ty 178 2 A'u- 

thanief Polhill . , the eldest son, dud in the same tear, on 
the JOth oi November, ieating Nut haunt , an only child, 
an infant of the age of sixteen months , who died in 1804, 
at the age of twenty year, and te*u months, without i*.siu- 
The bill was filed bv Ins mother and admmistialnx, and 
her second husband, against 7Vo/ I'dhdL tin second ,oq 
of the testator, anddus eldest son, and tin tuuiee^ May 
and Maitland . placing, that the Defendants liny and 
Maitland may be declaied tiusti es oi a tolh j»e lease, ie- 
newed by them in OtUhn, 1784, and of all *otlu i the 
leasehold pioperty of the testat >r, foi the benefit ol the [ 2C> 0 
estate of Nathaniel Polhill , the infant, dect ased m <y 
\ assign to the Plaintiff Ut*n/a Unit , as his adimmstn- 
tri\, and account accoidingly , and that an at count mav 
he taken of the se\eialsums oi stock tiansieutd iiom the 
ocrionnl estate of the said miant, either in hts nle, oi 

Vol.XI. 
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uitot ms death, in satisfaction uf four seveiai uouuact* 
toi the redemption of the land-tax on the devised pre- 
mises, and ol the dividend'', Minch would fioni time to 
time have actiued due on the * aid several sum* of stock, 
if the same had not been ti.u.sh ired, and that the value 
of the stud mm eral mm - nt stock, and the amount oi thi 
dividends, mav hi paid to the Phunul, or, that, a*> ad- 
mmistrati ix, she ina\ lie th eland entitled to a peipctua* 
rent-chaise upon the aid devised i state. on vvhieh the 
said I tnd-in\ he been so itch cm d* to tlm amounr >A 
,uch land-tax. * > b< paid horn tin dtath ot the mf.ii t 
i lie upon, under i iu * fk <\ made in 7»t .'v, 

|^»t, st hi d -(Mial iontJ.iriv >\ the titans tri- 
te* v ind s'liidian- fo ilu infant. in tT'PK uuh i di 


Vi i {*• ' h*t m ikinc p* i 

\\y * : »h 

‘bjt C t 


pill cit i-«‘ ol the l u d-1. 

» ’ i«M 


lUtlun *>f tin I.iimIv 

ta\, c luu ; f * d n\ on »].» 

d...*l 


in- 1 tint » c 

was not .u 1 ' option A 

t f.u ! 1 


1 at* h i miIkK {s 

Sonu M .u.sii'i - ol »t,M 

K f»* i'n 


ml > u mn>'‘ 

oi thv. ( omun -* lone . s 

fo* f I 

ll 

»i of ill natnmd 

dc bt, m diM J iu,i of 

s , • rd 


lllli* Ot ili.lt h.ld 

becoin* du» u;uh i tb. 

' >‘U*i U 

Mill 

>n.i b ho lore the 

death of tin infant. c,»li* i tr n 

vv 

»‘K Ui icb U) d'V* 
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d du u m.muog indal- 
his A ath Ml the pa\ * 
o. ,i the u.taiU , not at 


and tsr 1 , in d».«l\u * 

ments , vvhn h hi l. line dm in. 
menu were made out ol the 
the icquest of any pt mu«, 1 il unch . ill* idi * 7 tiia% a* the 
instalments became due, th \ w u. u 1 . paid c.iu of thr, 
infantas pi open v , and to he u'\ un ■*, the panics, who 
became ent*tlc € »l to the estates on tin cUath of the infant 
The iepoit buthi r slate l, the Jc tat n\- mb:**. >f undi * 
a rent wed U a' i , dated th* t »tb o 1 fj '* A f * t iVh from the 
College *d .u" '/ /, * i t m nt tv oi mi. m p/e- 

niises tot laciUv v*a-s, v»hah h .* - vva - teuewed to 
JitJutiJ C ouguialh the |»md l.»b*tv \vi»h th* testa- 
tor, and to Muithiutt and upon the 22d ol A 'wnbe*. 

1788, and again to the saim paitit s upon the t'Jilwf IK* 
trt'b ■, 179j, for tvvcntv }cais 'l he Master also -luted 
a lease, dated the 2Nth oi l^hvan^ 1782, to the Ustatoi 
ior nine t> -nine veats, it the le&soi should so long live. 
That lease determined sine the de; th of the infant by 
th* death ol the lessoi. The tcstatoi also died possessed 
of otlur leasehold pi muses, whu h after Ins death were 
sold b} \he Dcdendants MaitlunU and Way , and pari 
of the monc) produced by the <ulc was paid to the exe- 
cutor, to b'* applied ui pa} men t of debts &c. and the t* - 


fa) Stat ,1S (ho Til <• 60. tlu> m * Ar-/»v 6 J1 *0 43.108 «5t*t 
0 h 40 (Jto 11! c oil St at 1! i$*o HI ?« s c ou *ojuijlcd and an. nd 
id b} bt.it l< G(0 111 . 1H> 
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'u!ne in\esttd in On* fund, \w the nanus of MuHUnJ * a ml 
H'/V upon the ti ust< of the will Ph, i mewed leasts 
from the College of d// &«/.» weie not nhtairad by ,1/tiu 1 - 
liVid rind U 7 w/ at tin mpjest of am jKijon Fhe *ine* 
Mae p.ml out of mnmy he longing to t { miant Ad- 
*hnn" i l P'jlhiU Alta tin duthoith* inf.un <notha i.> 
'■iwalinuk p!v« $\ nvlenUu c, d.iit«l t!n ‘J.M «.t 0, ; t Utn 
IftOvJ, :*s to tile tesla twi ’o nr»oi« i» i* Vw'/'/'.s/ mil ll'ir/. 


Irs i !.jiu‘ tin m to he t 

:vU^ i.n I,*- P.'fril. i,im\ 

w v al \ v is oht lined el 

! c i. »j*K si ut "*/•• . ' ! l , \ r.d 

in i ' jam*- 
'jiu 


ll ic lion : K v J lj»l. •»- 

Hi |l‘ 

•\ • 

a M .f a to 
o tlu - 1 s 11 V ^ ) » id 



i.\»i - m 1 t «h ,fiaf 
lv_ in i *i» ll v 1 la- 

. Mi» , Iiool.t, 4 itlt i 

t\r tin nt 


■ t 1 t .t in , 

uni !■» of ,i 


i.l .t« » DllJ'.ht 

] v t > ihl 

«h h. 

h Halt 

i v intention 

* > M ‘ 

1 t 1 ‘I ' i - •• t* Ji , '..il, that 

im iv t J. 

.•tl \ 1 

v s, h ,1 1 , ild g., with the 

ti • 1 1 d 1 ' ! 

I l«n » 

d n 1, .. 'i i !• ip»,t. \ v .aid 

pt .mit o*l 

U i 

’ . ml Ti id / aamt i«* ! v tiaiw- 

nr.sM n * 

'• 1 

i ! »o tuI itraimd the age of 

r . iii "id 1 
,»/, t 1 ', j\ 

/ f 

. *, uj lfi. ( nti'}' 1 Jw il » 

1 i. 

'* • 1 d 

mil contend, that the .lease- 

hold e»o n Si!. 

. J< ’ 1 

th< t‘«st V ivu.J in tail ahso- 

tntdy.uMi l\ 

. . M *• 

n, 1 Ht lined ih» a \q \>f ^veut>- 


ora, Jo ;»-s At *'i ■< h *i'i .p'cisnai *( an mu ntmn, 
that tot * .*•" ft «.* ;• ijauv !i mid 1 * • oii'iMieil to- 
gilhej, as t' »* t‘ Lia * cl* pan n • nothing to vn w, 
the tt 'tan- dal nm lm an in* tad i > hau- its li gal 

effret 'I he point <an only he put upon tin* power ot tin- 
tiUMera to sell the le«rtli<«lt| c N»af'\ tnd invat the muiK) 
n\ freehold estate. By cm i nun*; ih it powci they might 
have prevented the estate \esnm . hut, as ihev have not 
'Xcicised it, the estate us t» d absolute Iv l hue is no 
JKtessan implication from tn.it povm , an l the dfrtt o* 
the limitation is, «rt« gi\e timu time to t «m< tin same 
mcasuie of interest in the leasehold e-ta»e is m ths 
freehold 

9dly. As to the lrdcmption of the land-tax, these per- 
sons were m the situation ul t«»til strangers to the estate , 
* tilting upon tVmsdves without authoutv to aa as 
, guardians and tiustecs fot the mLnt The acts for the 
redemption of the land-tax ui T ie persons, having them- 

Ives the intejest m the estate, to declare their option v 
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Un time they enter into the contract, If those 1 - pit* 
MW* had bun guardians, th<v might have entered into 
the contracts, but then durv would have required them 
to n.bcr\ e an option , i onti a« tmg for the infant tenant m 
tail , as he might die hefou hi * mild ac quite the absolute 
uiteicu Fhoagh the tlml\ -sc venth section ( h) speak . 
of persons not unified to ,*n\ estate df mhcritanie, >et 
horn tlu ntln i < Liu*-i s it appear, the « suite of a tenanr 
in tail ua.inf t\pit ,sl\ prot uh rl lor. *1 lie cm uinstance, 
that then might he, an e .late ol uihcnian< < , not a lei* 
ample, a as not i<b i rterl v* A Com t of liquit* would 
upon the {.pound «! nnsud* sa\ , ih 1 rcinauidu raan 
duiuld *aki no l M m fit b\ it will consider >l*»t as d«>.u*, 
vhn h ought to iuu bet n don* , l»\ persons i>ti. g on the 
pait ol an ini in* , uid will ih* »» fori considu this ia-»c, 
as il an opu,M' hid bun deihmd, and tli nil tut \vi* 
(huifoic entitled »n a lent ch.tigc upno thv estate , and, 
if not, that In uascnlithd to hi repaid In those pi i son 
who took upon tin iuscIm * to r v t as tiusti es tVu pr /pet tv' 
misapply (I !»\ them in n dt umijg fo» the hciuiitol otlui 
pi i *<jiis no* Ini the nd.mt 

M* Alt o.viim , tm, I Mt A. i'i/> ' /,* t/i 1), ft n 

the , — l'lic Miggt .in n e ill »t t*u st ttostei ,u ted 

iujhk i nth , and hi mutiM IhuiUaih m some wav this 
isachaiip upon t hi estm* , auo the t mu t will protect 
the tin aces by charging the estati m th« h unci'* of the 
remainder -man. Thr contract was mach with the trus- 
tees. t They were not seised oi.oi entitled to, anv estate of 
inheritance. j T lfc *y aie therefore expressly within the 
teims of the thirt) -seventh rlause of the act, (a) and also 
within the equity and meaning, aud therefore entitled to 
the benefit of it. Jn thr subseqm nt act(7») thi same re- 
lief is given to the put* hasers undei a diflfrient descrip- 
tion : that of pei sons snstd of an estate in mnaindei * 
which they had, though only as tins tees to .support con 
tmgent icmaindc i.» If the tmstees had no interest, it 
was not competent to the Commissioners to contract, for 
uiich i these aits, when the contracts weic made, tlu lime 
of preitrence hail not < \pired In the ordinary ease of 
the appluation of an miant’s personal e-date to the bene- 
fit of his ical estate the C» urt wdhviake a charge upon 
equitable principles. Though a charge paid off by tenant 
m tail is evidence of Jus intention to dischaige the estate, 
there can be no doubt, lflie was an infant, this Court would 
kei p that charge ahv< lor his benefit. Another ground 
against this claim i-^, that there is no e/juity for the ic 

( a J NUt J-i iJrfu m r l>0 si; 0 ) SUt. <**HI c W). s 

( ii / p. *5o4. Mj* iiifOtv 111 t o ! J 

b) SUt Z'J Veo 111 c 6 < 
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piesentathr. I’ho objection, that this is ihc rase oi it 
rrtnaindci -rn in, was consider d m Tnlht v. (r) 

ami L < path Bump* UL(J) In the lattei Lotd Thmfoiv 
stated a case, exactly applicable to this.fe; " When* tim- 
“ be i had been cut clown h\ a sliungei toiu,,usI\ ; and if 
u wai insisted, that bv tu*uit\ it ought t<> a aor* d to 
ft the estate ; and it was r lined , be cans* il r w r no 
“ abuit of confidence , hut it was ihc toit » I i » » 

ifc and, **tdn£ so, it was held tha* tlnic was ar> oijmiy 
‘ upon the subject, and f think, the Lrv m.w is, th n, «fc 

timber was cut down so, it would be hL the e.»-. *>l 
'‘windldl-, and ought n«*i t<* b* testoitd b\ Kqmt\ " 

Tint ipphes, il th* ini iie». • an to he mnaih led *» . 

string is. and if tin \ ii.nl .m\ nt« n st ought 

lo ami be 'outmued 

J v n Aii'i'i'ti ( t "/ A ,'!t A .ib«i 1/. / , 

Ah ft « t'H’t * /Y , * t t!t hi 1 1 /««/"W / i* J'utl — Under 
tin se die umsMiuc 1 le repute riiiposuhl l> ir.t(>ti ihe 
lm d-uv tha* has iuin i*/h* m d to » nusuh i ji ns at 

pie 'ent sub, i* tim,, uni imj»«»s» ii ui lb muMiitl dupe ti 

n • hei *r up«>o tie < ^Ul, 1*»» th Is m Mi id t In Plaimdis 

l''ll ti’l' ,) n t'li I'll in ‘ li *t th'* K ilitMil Mi; 

la *nmi*b »u« a* n* .nin a»ns lepro- 

btnti'v <V J b< \n«»ih <»nsideia- 

txini.wl Ck i i «io '.»» ia*l»eie‘ sub. mutiny 

tha l hil \V 4 11 I bt b'l» ajipl • d Til* chius* in the 

Act i'* 5 ' *• » ta mb d to apple fotlusiaso 

a pur h ist i.u h b II, tnd Jot th* h* neht, oi the tenant m 
tail That clau « , mtiixluc mp, a ptoMsion ioi the benefit 
of rtniauich i~iue i, uit«*j» sled in the cotat^was made with 
anotbei view Uus vas not a putchase bv peisous Lav 
ing an estate m u inamch i , at ling ioi themielM , s A 
tenant hi tail adult mu a have math an option, tlui c being 
no distinction upon the \i i hetwei n ti naiu in tad, and 
tenant *n lto: oi, tleclming to make n, h« would be con- 
sider d as hating declared hr j mention to cconuate lh^ 
estate ”1 he reniautderman would iui\v a u^JU to i cpect. 
that he should make good the coin tact h* e ntci -d into f 
and he must he snppoa d to mteiul t > (omjihte if d’hat 
is the Cilect oi the Statute h*i d t i ih s 11)0, whlrli, 
though U passcd/«iiii the conti art c nlucd into, is ^\pla 
naforv oi the conti act liuf, independent of such a piu- 
vision, the necessai\ edict of the loutriet it^cli is, that 
the person < ntuing into it slnell ho bound to make it good 
Tin* 17th section oi the lust Aetshoasthe geucnl »#bj* c» 
of the Act the annihilation of the land-tic, unh •> the 
eontuu > n *ten hon was declared b.y the pai ty Tliv who 1 ' 

( . > Md, rn 

( dj ,int* t vol i Otfivd, \ /v »/ ^ QhipMt u, t *r % ' i \ »i ft 1 ) 

I < i iul l itj ( ^tit "‘J C’ 1 
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1805. effect of the proviso at the end oi the 18th section is, to 
enisle a tenant in tail in remaindu, substituting himself 

WAiut i ' the redeemer, to declare the .aine option , as he mu«t 
v it he had been originally entitled to the redemption. Thi 

X'osimli 37th clause will not help tin claim The person, who lvad 

this light of i ademption, had an estate of inheritance , 
and therefore is undo tin gencial provision ; not the 
clause pro\ uling specially for those, who have not sin 
estate of inheritance. 

Then is thcie u distinction upon the rase of an infan 1 
tenant in tail . tk* j arson inteiioijng not being vested 
with the chaidcfxi of tnisUeoi gintd^n , acting h'snafidt 
with the intention of benefit to tlu infant: j.n baud* no 
object to pn fv r tin pel si nal to the real c state : no view of 
advantage to eitht r icprcsentatiM : mit of such an Act 
thete any iq lire kr one iep»e -entails e against the othei ’ 
1 he, infant sm\ ived t’ r < period, at w hu h ho might Ime 
shown his d) «in< linutiwn to pi* juduc Ins personal estate 
lor the bale ol his «f\il estate, In n*.d mg a will. and the 
t trcumstance, that he li\cd a c c nsidci d)h tinn beyond, 
the pciiod, at whit h In might i*\ mil have disposed nj 
his p» isonal e* late, shows hi , a< <jm< «./ ein * These pci * 
sons must lx mnsidcied .p’si chans !•> 'inpln ution , hav- 
ing act< d, and tnadi them uh« s n sou i iblt as -in h w ith- 
out question, long afui ih« ig< *d kuitcan, when the 
infant might have appointed a purdum The general 
rule, as to tenant in taii, or fos hf , p i. mg off an oncum- 

267 I branee, is laid down by Lord Ihu Ij*v in */$/«•* v. Mov* 
g(tn*(d) Tenant in fee, paying off an encumbrance, to 
make himself a* creditor upon tha esutt, must declare by 
some Act, that he did not intend it to ineige for the benefit 
of the estate : othei wise that intention is pn surrnd ; though 
it may be as impoitant to him to have ks personal estate 
increased as to tenant in tail, or tenant for life. The 
same pu* r .i. motion js laisid by the Law in the case of 
tenant in tr l , though he has but a partial interest in many 
i espt Cts, a« owner ; but he ma\ make himself so Whether 
he ka\ s i.sul, oi inn, no distinction is made. Yet this 
3» a gii* vancc upon the nested Ivin , pet haps daughters: 
the estate h sng in tail male. In the case of tenant for 
hfc the j.t tvi.uption i, t.ie other way.** In either case it 
is no moie than piesumption , which must stand m this 
instance, as in the cie ‘ rl an adult: the infant having sur- 
vived the yge, at whn h he might have done an act to re- 
pel it. 'I i * irivm. Lt ot an encumbrance by a guaVdiaft 
out oft' th savings disc h irges the estate as if the pay 
mint had ken made by an adult. Thcie i> no mstano 
of permitting tlu party, when of age, to rail upon tin 


ft 
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guardian for an account of money so laid out. Xatelv it tHOj 
has not been unuoiial for die Court , dire* ung a con\ crsion 
of an infant's pernor'll pmprrtv, to ke<p up the charge , W \ » 

in case the infant should aitu wauls think ptoper to have ^ 

it m that shape This is not a necessary fruity : hut it ,VuiJU 
has been done, whcif the .mention of the i . *iu has been 
called to it: but it not desired, the Coiui look no tmthei 
. than the infant , not to the n h< <*< illative 

I’ho ilth section of the Inst Ait, that <oi«tmiiur 
guu chans, ike max conn at t io« the iccbmption <*i th« 
land-tax, goes much tmrbei , gmrg most tuuNn 
powers, in oidei touiloul * ni\ 1 icililv t >thc tcdtiiipnon l 

tvlmh was tlu guai object of the le 1 1 d ifuu ’1 h«*i< 
hue pu »un* , clothing thenwlv* \u*h do chaia* \* ) cl 
ttnstees, ate unfit 1 th.it Act » in.hh tl 1 > t out 1 ait foe m in- 
fant I’pon the point, \\ Hell 1* 1 tin v ought toliivc mad* 

.111 option, if the tiansai ‘i«*n is * in t lu tilv an 1 kg illy ch m „ 
uul unci’ r the Act the land tax is acajH^i mu^.u iu I 
uid cannot possibly he n inert d * ] e> i , max' pci hap 
he aUMviiahlc to the ♦ .'>./ t f /< /. w. bur the estate, 
be ing Lv \ u tue of the A* 1 * sem 1 »♦* d, c .moot b„ rhaigc d 
I'he effi cl is the sun* 1. d 1 ^ a,',.! i.ad blindly anrt. 
looli^nh tin own n «\ 1 * - <ni.u\, imk pic-atviug the 
benefit to luuw H i> a slun^ 1* tin i the pmud of pro 
fere nee has gone hi 

Ab to tin* qut iiioi., v\ hi ihi » duici->an\ ecpnty b* twq'ui 
representative s, it 1 . * 1 .1 hslx d, that wheio a poison is 
acting hona ft tie lot a lunatic 01 :,n infant, without any 
intention to pi eler c uh* 1 1 tpri • entativt, there is no*equiiy 
between them, hut the thing must stand, as it is, and 
they must take the property, as they bnd it: imvootl 1. 

Twine (a) Flmut^nu v . / 'umagan : t h) a \ er> strong ease * 
a sale of moic p»up*rty than vva*- nctessaiy tui debts, 
under an older of Couit, by mistake: a sufficient patl 
having been pieviously sold : jtwas held, that the surplus 
should go as pc is onal propci ty, being toiibukrecl as au 
accidental advantage to one n.prf smta live, without any 
intention of fiaiul or piefeiemt , and tlu ic lore no equity 
arising Ox c nut a v. 1 nut Cowptjti ■ < ) Cluhf s' Parki r (u) 

The caw of a strange z put by JLoul fnu,l r >xv m E c parte 
Ut om fie lil^ ( c ) is tlgsbLt ongest 

Ab to the least hold estates, the decree m The Duke of [ 

Nnvcastle v. Tht Countess oj l nu “hi \ a) show&, that, if 
the Court finds tlu* intention to kt ep the fit;i hold and 
leasehold estates loirethei .is long -ts is possible, the Couit, 
if it has any thunj to do, will duett the convey ante n\ a 

fa ) Jim!> HT M 

/> ) *2 ate, \ul n t * 
j <* ' vol * 1 1 «?<;«. t'O 
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1805 . mode, Uiat will answer that purpose. Upon tins will 
Ks*sr*J the i mention not to give the infant so large an interest, 

Weiii he hue he was of age, is ettdent itom the power to the 

v - trustees to sell the leasehold estates, and invest the pro- 
Pulhiu f ] uce \ n f rce h 0 id estates, and the disposition of the gene- 
ral residue also, to he laid out m lands, to be tonvt^ed 
to the same uses. The intention waS to accumulate as 
much real proper tv a*, possible, 'flic legacies of 10,000/. 
in the cunt ol the di tease of tht legatees were to fall 
into the r. sidut , and be laid out m leal estate. The interest 
oi the in one v unld the sale is givt n to the persons entitled to 
the i< nts and piolsts ot his ircehold, topvholcl, and h ase- 
hoidesttU* , mentioning them all The fait usti notion i->, 

that thi powet oi the tiustit* is not confined to the time, 
while a tenant loi hf< is in possession, but extends to the 
puiod, dining which poisons in entitled in tail The opi- 
tatijon oi the word piofits ma) bt by the circumstance* 
limited to its natural meaning, annual pmlil<» L •* ' 
(jjlbnt y(b) and tin n time is no « xpiesn disposition of 
the estate ltsilt, onlv a dirt 'turn to tin- trust* t » to pa\ 
the rents to tin persons, entithd to the u nts of liu iin - 
hold and topvbohi estates, from turn to turn- Plain ex- 
pression m a will is controlled b\ the evtdtnl int* et»on, 
CertainU a distinction has lie* n ta**tn upon that Ivtwtm 
marnagi .mules and \vslls.i'/ J fust, cm the giuund that 
the fotmei are executon * sotondh, as being under con- 
[ 270 ] tract. The only sensible* distinction i, upon the different 
degrees of difficulty in asc< t taming the meaning of th< 
parties to a marriage settlement, and the intention of a 
testator. In the former the object is t indent, to contract 
for the benefit of the children, and pi event tlu absolute 
power of the parent oxer the ptoperty In the case of a 
will, it may he more difficult to find the intention: but. if 
the intention can be found, the Court will act upon it as 
much as in the case of ai rule. That is the result of all 
the authorities, collect!* I in Aft, Poiv* U\ not e(trj to 
/'W/> ne y s Executory l)e\ise- It is true in The Duke of 
Ncxu' ttle v The Counters ,/ Lvu vln (b) the words “ a? 
u far as the Law will pcinm” w<ic relied on: as they 
Wire before in (yOtVrt v. Gi^cnivi :(v) but that must ab 
wavs he supposed the mtctiti n. lie thue fleet of the power 
to sell the infant could not hate the absolute property be- 
fore the age oi tw< nt)-one. Such a power has not occur- 
red in :»h;i of the od'ei tasts, in all of which the p>o- 
perty must clearlv have remained personal estate. 

< A ) 2 P Jtt.i IS 

(~t ) l'fa Thi be uf jVtu'f astir \ 'The Count* * s l*tnr ow 9 ante, \«»J 

fmt fv*,l mi p '1H { 

, / ' p Vt) Pourtu\ Euc i ) \‘>7 Effit 

i n ) vo\. in .587, $ml c * Bat rat tl, Cht, JRrp,S4 
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* 17 /. KomdLiy in Rtphj< — I T pou the Act of Parliament, tm . 
the legislature did not intend to ghe giuiuliuns any an- v*w» 
fhouty to ionvert persona! estate into ical, ot enable Wa«i 
them to improve the teal estate b\ redeeming the land* 
tax. Th<"\ arc enabled onJv to uppU r* al „ 4 tite to that ^ uLmhL 
object by sale, mojtgage, 01 gianutrg levt-tl th'* 

pat tir ular mode pomtt ci out b\ tin twntuth s*ii»c» a <>{ 
tin fust Act The effect is, .that what was »tal * u ue 
bcbiu still contimn s so That is tn.ihi^uii . to ih<.pn. 
s. nt i ourse ol tb,s Court, ehicli as row < ^ublisli. 
uhaf<\et it xn.iv bate bt^n louncih, is nm to aalhon/i 
the tou\i 1*1011 of pel sgnal pji)p* 1 1 \ into n ,J • bat, win i r 
t is for the hem fit of an oil ml, tii it anv pui* !* !*•< should 
be made ol t< a! esfao , iln ( met u- s an^iou^ tar* to 
picsei \c it f<ji the ptismiai »epi« mnitixi, if tu< infant 
diouJd du* mid* i tgi Vo’u Luidshrp w'nild n«u ptiuut 
it t be otlu i him* in / or d ,! ,/ htf. n \ ! xuhf l\ft m t'}* \n J 
In F I'ittfi* /< /«. . j) L ml /-// Irv ,tat< > ibu to b 
the lonstani pi v me , an l m those nut mu > ti < infant 
wa» seoni m ft* , i.si ,i muk. t»i»nit in tail, a. in fins 
cast lh< pto|K>sitinii i-* v xtiaoidiiiii « , th it di»» igh the 
Court would not itsih lu.i don* tin. act, and would 
have tafcmian tn j'iO'int it, \*t, that, u don* h\ per- 
sons, acting as guardians, it shall In <uamUui< d There 
is a case, going much biithei . where hv Law a chaige is 
merged by uniting With th* real estate, the Court takes 
to pjeseive it, as distinct piopert), for the personal 
representative ; Vhww \ . Knnts/i > t . ) which went *o the 
House of Lords, and lias been recognised dn many sub- 
sequent cases. Cluster v. lVi/irs ,(t/) in whuh » a-»e the 
distinction is taken between tenant in fee and tenant in 
tail. This is compared to the case of the lunatic, A> 
parti lframJtrU, (c) and Qtindtn v /W fmpron, (fj in 
which another question arose , upon a chaige c ondug to 
the lunatic, entitled also to the t»-al estate* L'u! ( ompton 
v. OvcnJen ,($) and Lord Itunhjn certain!' held, that 
there was no equity. The Innarn wao t» nant rn let. It 
is not matcxial to considci, whether that is a sound dis . 
tinction. It is enough to say, Lord h \s\itfn cli'itingmoho 
expressly between Jjmatics and infant ■> ihe lalUr rase’ 
turning upon a supposed intent (h) He pu+s a much [ 272 j 
stronger case, of an infant tenant in fee : upon the ground, 
not of an actual clectioi made, but of the ikar ad\antage 
of the infant, that the charge should not mi rge,” from his 
iftuai power to dispose of the personal estate, whereas 

r i» ) w 2nte,vo) \i <» '■ 1 ,,f * "‘I 1 l ’ 

r J $ Von 3u\ 1 Fq Ce M •*» w 10 (•* ) fob*. :i< 

^ ) *9nte r \tf i ‘li'. f ' /•*%'»! n ^ 

% ) ii -61 * * > e,wtl u 
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180J, «.l the ical estate until the age of twent\-oue ht A in tf< 

V^*vx^ Let l' buunt for life If a moitgagc upon the e&tafe 

W.iif of an infant tenant in tail was paid h> his guardians, and 

* the conveyance taken to him and the heirs of hi* body, 

IVimji the l ** would hi* a nu'tgei at Law * but this Gnut would. 

set it up as a charge ini the personal pepiesentatm , If’ 
tenant m tail adult doc-% not pay the mtuestof an uuum* 
in ante, the am ai pots to in< lease the chatgc: but upon 
•Satgt b'j'i \ (.hum «(it 1 ji tin gu.udian of an imant tenant 
in t ul stiff e is tin i nt i it 1 1 to I uo m ai i eai , the (Jon t wi.l 
inttihu, ar* l mak. tlu personal estate applicable to that 
iiuuir It would h» if the 1 j"ii should const 

d. i that as don., wlinh ought to be done, he tlu d's.ul- 
lantagc of th< niant, and not ini his aduumgo Thi- 
i t m ii»i»h s tlu cas( of i in ('mutt*' rf s hmv'hnu \ V f r 
l* till of ."/•» t >! • ih An mtaoi len.ait m lad i- m 
suhstiiu« nothing mm* 1 ih.ai U n.mi lot lift JL * an rmh 
H‘u ive die m ms, and ni ilu * \ out of his death the estate 
must go to tlu hv n ( in an oil «m, who is onl\ lOiupt- 
tent to hind himself lm m < ^ssai u s, In horn d be mete 
ucquKsnmi, though lu would not ht hound f>\ a toimal 
deed * 

These pci-o n s vtii to (null rnme sUangns, not guar- 
dians Tin ait cunt* niplatcd tn*M« es bycontiact, not 
constructive tun- tees in Kquifv mcrel\ b\ taking upon 
themselves to deal with the inlands pmpeu\. Hu iepre* 
scntative must theiefoie be entitled eithea to a tent-charge 
[ 273 ] upon «the est tiu\ or to compensation Jioni the trustees. 

As to the instiibncnls, that became due after the infant’s 
death* upon the piiimpk, much discussed m Jack* on v , 
Cat*r*(a) the Defendant Poihiily pennittmg Maitland to 
act upon a rm-a.iL n notion, was bound to gm* it effu t, 
As to the other question, the distinction between ai ti- 
tles aiul wills is full) it cognised in Hit' IhtAf <»/ Aav- 
casth v. rh p (shthv HI m • *1". (h) But that distinction 
is not, us >f has bet n tcpYt'cnli d but, that the intention 
is i\ pleased shortly : the jiaitv knowing, another mstiti- 
meni was to he credited. J’hat principle distinguishes 
the ca%e of an unmedi itc d(.\i 3 e \\Tieio technical words 
ait- used, that ha\e acqu ivd a ccitam sense, the Couit 
has no pow» r to dcpait fiom tin frfeal effect of tfiose 
voids , though they see, that by adhering to it the inten- 
tion will bf* defeated , a> it would lead to such conse- 
quence- :* for instance, an inquin, vhethei the tostatoi 
v.u a lawvu, and understood the effect of those word*, 
£tc This tistatoi has not cxpiessed, v’uit these estates 


(" n ) Cited 1 Vn 4 m .7> in ?#»• l 'U,i v. It.u.im ( V ) vol i 
(u) p v t»8 * 
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shall go togethei, as I* »ng as the hnv will permit. Flu 
tiled ot the W'liJ* n\ limitation is tvi\ ddkient as to \^v>j 

um! and jHisou.il estate , gnn*g ihi 'thsolutt mutest in Uaiu 

die *;jh\ ancl an estate tail only in the othi j That is the ^ 

consequence of law, ihougb the sain*, in* cst m both unu , ‘ 

nwj have been nitendi d , as ( \cr\ n stator mu nds, that 
« :idi spent^ of estate shall go to tin sei n ■> ol hen s pomt • 
ed out It h i » not hem In hi in nv c .i^i , tint 1* as- lid. I 
esi.tte, giw n iiv words. tb.it w ould , ji apj lied to in eh* id 
< st.*n , \ ieite ait estate tail, dull not \* tb*i>ie ti.< .."i 
v t t\vint\-onr, mile** accompanied h\ son'll nor Is to tiii' 

Jh 1 1 , u to go logt tin 1, .«> l.n t th law will j»vfni«t,' 

* i viiiR nthtr ‘\pvis,ioiK sluoii'". tn» ’ m U> In -mi 
tollable umd i \ < it.im pi 1 n»d l ’pon d“ > w dl, th* C »mi* 
i . cb on cl, lust, to mh \ tli.i*' i»/ in lal im nn«* i, th A th «. 
i'UU“ shall go tu.n ihti, Oilu a> ihi ml. s ot Li„ and 
('qua* vdlpii’Oit .mil to in*; ill Jut th* t.iithix 
1 . i ni, th a th h a a hold i to t c ‘•li.ilt h* imah n.tbi * *u u! 
di M ag'oi tv, < im -o> smn i o« • » a* hi i ms U\ , 

ami th nnsuj.ii.ri t' nr.j» ,m»it Yi < n.dmq to tho 

< on*- ti union, that th- >u*. im t 1 ti c, rile * 1 'U d h* * 

^nj.ddn cstoi [“ Ids di'iJM i a- i til, it should 
omuiii"' K\o.rl do aq *»f U'mh * h * it the i.aaat in 
tad sum id tint , with >ul vm i n\ .i imn i* t ami 
he c ould nut c on’ . 1 1 ih< lc asihnld atiu ri d i >»ate of hi.* 
fitvn amine m , dn Mini. ». nu ol die tiiisfie* being no- 
«/setWlt\ '1 Ik mil utn-a was unh , that the trustee ► should 
have tins powei, re J >m» as any tuist remained: t|}at is, 
until fiome person ic quit ed an estate tail pi po,»r ,»si m. 

At that moment there was an uu! ot all the mm, and 
consequently of the power. The will does not contain an 
expression, showing tlic testator lontempland the diliu- 
enrr between a tenant in tad under In ag'* oi bmm-MU*, 
and above that age. Tlu e fleet ol dn ])» h nd.utt\ < on- 
strtuU on is only to defer the separation cd nw istoes i 
little longer , admitting, that, ii the uda* t had In til u » 
months longei , *t must has , tab* n \< e. 

Vie LotdCn wcji i ,m — As to the hi a po.M, tlu case 
is very in iteiird in m m\ icspec t » The hi* t > \ i quae it to* 
be consult red wilh*fc fi.n*no to what uiq»ht to h< ihc dt- 
usion, it these persons had bcciw ith« i guardians or tnis- 
nes, or falling under the large i description ot the act, m 
tcims, tin meaning of which is not ie»v ileai* pei^-f/.is 
li ivmg authority to act foi inlrails, and also wiihrclii- 
once to the lack tint tiles had fciwtK and hoiusth, (which ! | 

• i, dm fact,) mtvi posed vwdiout any autlvmty whatsorwr. 

I he proper tv was dc\is«d in ‘-mh r wav, tli-it tlie person 
du erased as to these estates u is Unant in tail, having 
da if* fort* in a sense an rstat< <*l u*ht iitinir, hut vet niou* 
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Imnf.'d than a fee-simple estate, and held dining the ui< 
I tii4 \ : being an interest, with lcgartl to which thi" Court 
di ils \ejyddh it nth , when < onsulei mg questions between 
the personal teprt brutalise of such tenant in tail anti tin 
icmamder-inan, tiom what it would, if the tenant m tail 
had been adult, with irqucl to whom the Court supposes, 
not very .uc.iruelv, tbit such tenant in tail has in all 
cases an imnndiau pow< j of atqmung the fee In Lmd 
S/mu^L”} i/\ casc/c/J being tmaiu in tail under an Act 
of Paih.umnt, and not hating that po\w i, he was consi- 
dered as tenant lot hie Thi«* mlam was likcw iso entitled 
h\ a* i iinuil.itJon to a vm at d« «il of personal pioprilv 
e l lu sc prisons tlinu *ht it lien* final ioi tiie <nianr and all 
in iimumW to mlteiu the huul-tiv Conduct* wen en 
tried ml»» loi that puipe e,and itonsid* rablo part of the 
personal estite ol ilu infant was ipplu d in his hie and 
since lu^ <h ath It is insisted, that thi » transaction %\ is 
effectual to cvoiiei.u thi a*- late (tom tin laml-tii\ and 
that those churning in u.unndei a»e emnh d to hold it 
without contnhutmg in tn\ m u.ner to tin pa\n*«moiu 
inibui s'*m* nt of tin mum ' , u lr< h h i * jpiu.ed )< i »lv t. *tuU 
thi benefit of the ledempnon, having to the icpri »enta- 
tives ol the mliul an 1 the prisons, who acini, to scttlt 
between tin ms< lies that (motion, whit is to be done, 
whether du p< l sonal repii sentati\e is to Ik tonsideud 
as having made a present of tins mom \ to thonc in re- 
mainder, or has a right to charge, not those having the 
estate,, but the tiustees, with the mom \ so misapplied? 

This is contended to be a dealing under the Act of 
Parliament on behalf of a person having an estate of in- 
heritance, and * f ft i turd therefore as a purchase of the 
land-tax, no! as In tween pit sons hiving a preferable 
right to buy, and those taking m succession by way of 
remainder the poss< ■ sion ol the estate ; but as one ol 
those cast -> of put (base on behalf of the owner of the 
inheiilan e, m width, no option having been declared, 
the estate ought to Ik consult u d as disburtheocd for ever 
from this ibaigi , and the pci son, whose money was ap- 
plied, as having no demand upon those, who take the 
estate m succession, and that these peisons, it to be 
looked at as having pourt as guardians, had a right to 
do this and the Couit is to cohsuler this property as 
propei I v dealt with, though not for the interest of the 
party himself, but b\ pendent Jui that of others. If this 
had been the iasc oi acttul guai chans, the Court must 
find upon the principles, on which it act:-, the means of 
saying as against those who took the benefit of this act. 


fa ) The Count m of A'Ai.-voi'e 
U7 
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•ii.it the\ were bound in hquitv to make good to the in* l 
fant the situation m which he would have stood as to his 
pur niutl < state, if me guardian- had done what the} 
ought, when the pusonal estate was applud , .*nd I sup* i T ' 

pose toi the ptesai t, the guardians wind - have had a 0L " m 

righi to make the option, borne difficulty .tin- s upon the 
words ht estat ‘ oi* inheritance” »ti tin last ilaus,. {,*) ihjt 
has he? n relied on , whetlu*! the r do not lmanihe li 
limp)'., which is mentioned in the 18th clau »t , *01 m 
i.ume other clauses a tenant in tail is rou* ideiod a 
h t\ me; a particular c »«atf and 1 nt* rest , ’ha\ mg then Inn 
pnh*al)l< right* set med 1 »\ otliei chuscs In am -.tin mg 
this *.« non, ( I7th,) it s» • ms to mr \nn miut <<>!> tme 
tht winds -estitv. of inluiilami” with »« buena to the 
uatuu o* du pioxraons of llns < iausi , and th it »mM 
tetei \ t>u to tilt* JS»h ila»i‘c\ pi'Widing all ih< e prela- 
enu s with rtgaicl to pc isons not having i fa-ample f 
.uul MhicIom they me am h\ th* wends * fc t s* *t« ol ipheu- 
ft tancc” m the .>7th < 1 m-a , \\ hat th< \ in. ant i>v the winds 
id the to* »rer « lair e fcW hac m;» .m absolute e-tatc tn intc - 
'* rest m u < omph 

Th* n, »! a tenant in tad adult can he within tie* dTth 
« lausc , if he made* *n upline, .me! /hod alt* iwards without 
a muauv, he would hi\c an Annniu equal to the land- 
tax, hut tedi eniahh* he tin prison -ma ceding to ihe pos- 
session. 11 he mad* no opium, then, il he died before a 
^ recovery, the ptr^unal icpiesenutive might be contended 
» have a light to cluige the estate with the amount cd 
the stock laul o\n, with an mtci c-a, not excm ding the 
land-tax. But it is cleai , it an application was made to 
this Court, lepresentrog, that there was an infant tenant 
in tail , th it it was incmivenitnt to sell putt ol the estate 
under the Ac. t, and that he had ir ilus Court a sum ol 
money, pai t ol the genetalpcison.il estate, the Court nevu. 
would hate authorized the guaidian to conti act for the 
land-tax, without dm cling him to vn \ke such an option a** 
should preserve tor the personal icpii*entati\c of tht 
tenant m lad, if he died an inJant, the ban tit ol that 
money, so applied ; and the Cunt Use It would luve bet n 
so strongly bound by its lull s as to not altenng th. nature 
of the pioperty ol Ac inlant, that it would not have pa - 
mitted the purchase, if that could not be ananged. 

The pi maple as to infant tenants in tail is u i\ stionglv °* 

marked by the cases of merger, and tho^e ia >! s tic cx- 
tiemely well accounted for by the punciph upon winch Un l n )± m tail, 
the Couit maintains its doc tune as to tenant*' in tad adqlt , .'itingan&i 
\i55. if a tenant in tad adult pa\s off a moitgige, ot be- 
tunica entitled to a chatge, as he might acquire, (as the [ «T8 f 
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tSGJ. Court is m the habit oi saying, somewhat iiuua mate ly,) 
V^y-v/ tin. absolute ownership, i picsumptum arises, that hi? in- 

\Vv‘i fentionwas not to k'*cp alivi tin* change Bat if that 1* 

the punnple, though lie happens to die, without h *mg 
suffered a reco\o\, the pnndple dots not apply timing 
uilancy JHit Conit is m the constant habit of sowing, a 
ty IS 1 iun’iUnt ^ lu J dnunistiation »e<jiui' s them nut to Juingt tin luuuu 
forhi* bcrieiit oi the pi ope tty as between th** iepu s< nt itucs. I have 
guarded v; as uni toiinH made it a nih,Ninic I hue sat lure, vlieit 
not to chuige p x O p 03 1 u j 011c natai.* ha 4 * hi m applied toi the benefit oi 
Aasbrtwecn an udant topiopeity auotiu i natai e, 10 haw. an t spie 
the re prcsui- provision, that if he shall not attain Ok igi , at wh&th be 
Utaes nvill have a disposable power, tin, u pu^niui.ri shall not 

hepiejudued in any degi^e by tiu ad June by toe Couit 
m « ontunpl itiou oi iht nil int\ heni fit, in all the urtum- 
danres or a * uU nt i an thiow tound it f u) It i* 

said; this a. the i fled oi tin Conit ch » l»u ition, but )1 
the Comt lot gets to makv that di«hu uion th< si ne rule 
does not oDfaai . and the. Comt !i«t ■> cli< pos< <J o : the pio- 
perfy h> an impel feu judgim nt in aiiuthi r m . mil i\ md 
subject to diih tent ujuiU* s I hat is in i k'mmI, ho 
the decimation is mad , beiau-a* that i the law ujiphta 
ble to the ca-o. oi tin nil.iut and it is oi co*n it ro m ioim 
theordei Itchy* not man iht nght, hut is a dec la- 
lation of a pie-existing light so to ha\* tiu* piopeity se- 
cured* Then the Come in that ehfei mines no moi< than 
that the guardian or trustee ought to do so , and th termin' . 
therefore, that, if they do not do so, they ad unduly by 
the mlant. Th’ qu« stion then is, whether, wheie the in- 
hint, who can make no option himself, has a pet sou acting 
for him, who ought to make that option, that will pi eserve 
the estate with such quality, as it had before, it is possible 
to doubt, a thud p* rsou shall not be at hbc ity to say, he 
[ 279 ] will take the benefit oi the misapplication, but, taking that 
benefit, ht will not pci nut the iniant to have that sett lght „ 
or, in otlic woids, who in .ists upon binding the gu.udum 
oi tn*' tee to such a trins.it turn for his bent ht, ns he must 
be taken to know at the time ht ought not to enter into 
with him. Supposing them to have been actual gumdians, 
u is nnpos'iUc to maintain, that those who have got tiu 
piopriti i" that way, can hold it without pet Rutting an 
en< umbiuue m some shape, to do justice to the infant. 

As to the other way oi putting it, it comes to the same 
thing , b*i, fc it rhe\ «,a\, the land-tax is not redeemed, then 
the coui^e is ddbu-nt- hut it n substantially the same 
lor then, if, h iving tie c st ite, they mean to insist upon 
that fa» t, it is tin duty ot tin Com t, for the benefit of the 
personal tcpreuenutive, to dntu some com se, that wd’ 


j m a i Lv'l iM'utun v, Lad>j *1 /to^rlon, a?itc, yol. \u 6. 
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bunglKuk i*> tin. assets the movu\ mi applied, lot the lRu? 
‘..ike, not only oi th«* uprestMaPvi . h\u ot the tsusues 
also The consequence is, that. th<“i p i ,t v would hold Whin 
the » -tsite subject to tin land-tas and < nr of the of- , T 
feci oi the mustak' is, that they shall V* i { .if uate, ami 
tin tiustecs ihalljosi tin ’none \ rhiuhue tin Defen- 
dants aie willing to take ill* eMau opou the s t * ( « t j. M1 , , 
as they could hate hid it, if »l«»»s* p. tsuii* wo* u x ]\y, 

*> uaiil i.uis, upon the samv pimiiph, h*r tin luntwi »*t *lu 
'jiiaiit, he must c ithei hocn.ithd to tin ( <Vnmut\, mhp , i 
io n d* mption h\ those, who take ahci wa»»ls, j ptisor, 
ipnn whose. U halt th» gu udian on^hi to It i\e i»u lo an 
option , 01 , il not, he most U « me ih»»d is lu\m. inglit 
al tilt tune of tho nimhu to law an option made i * 
him , 1 m uuiit wa^ made «n t u ( and tin usull »s, if In 
cannot haw. lhr‘ \i,aoii\ , he w noM hi v utith d to h \\* .• 
i f i.ii / upon the • >tUi t« ih. i" .#unt appiud, 

with an iruei* \ wo cm v i il* m; ill- in land' 280 

U1K 


/V » t'» ,«'*o h iOv*l Is 1 *>v n m i 


ti«'u that 


,-(nib io h n e oitn <\\ gii e oi «l>iin 'd* » h" I I ik.wlau 

the tf'dato! in c.od du pw.' « i m tl u"l > ii nn >nt :t 

'»n.at ci( ' 1 mou than tin 1 out* ' in o »i^nnuoii allow 

that he did mean . and \ do.il r, win tint f am authorized 
to say upon tn* w oi ds used, In in. ant « ithei that at all, 
or eAse'tU thil, w past oi tin* \ hole ,v hie h Tm Jttc w//- 
al contends tui 1 7 ut il tin ( ase' of l he D l Jf '} 
t \t u'rutttle \. 7 he ( '.imrc ss * / Lvii'h* [a) I to.vk u*with.i 
icnlulent opinion to he clifhtult *<) obtain* sin h a deuce 
as has been made m that cause , hn, wh«n a tesiatoi di* As^ts- 
rect*> hu lease hold estate, ot hen looms, cu p* r-onahty ol 4 t “l 3 dc 
anvdesenption, togouiththe bn hold, as lai as the idles \ t ^^njer 
of Law and Equit\ will pernm, i* ^eemed \m\ dilhudt to pio^riy 
saj upon those woids, that it u \s not tU intention to -‘nil <.o uitb a 

nuke that unalienable by the til U of tie ' ^ 

long at he could Vet the eoustnnt com se oi d< 1 1 -.ion, I jVuV! 
admit, has been, that an ah oluu mUi< -.t would \t .t m m.* i«quity 
the lost taku of an est^u tail J h.U<<tM,n it is to stand, ’ i,,1 P'uu.*. 
establishes this soil of diMiw Mon , wlioh ha- iouiuhinon f ' hl 
tn the piinc iple ie case 1 , alluded to hs R i/V'Vo, 

that, when tenant ior lilt undei l< ;;.tl limit Jiions, w it >i 
• ontmg< nt lemamders, b\ destren nq, his hit c stall , 
destroy all aftei wards, and like the , state to him eil, 
there is no doubt m both t.ecs the ti^utoi imam the 
amc thing: hut lie has not adopted the sanu mode ot 
doing it, and, if here any tluu^ i- K it to the Couit t^do. 
du Court haie said, they will do in>ie than tin testatui 
‘.as directed. Whcthci that chstunnou will sustain that 


) >ol. in. 3S7. tprs tV jjipcak/vw. |»ol v (>. -IS ’ 
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180?. case, I do not * know. But that case does not appb to this > 

Ktssfsj j.pless you can infer from the power given here, that all 

Win* this was meant ; that, whcthei the ti ustee did cxciuse the 

' jiowc r or not, whether an\ tenant for lift, adult, ever ga*e 

roiiiiM j 1 j s consent to the cveicise of the powci, or withhold it, 

f *281 ] the person, who should take undei ll)c first wolds tlu 
absolute inteiest, as the infant would, should have thai 
rut down , the mti nil on bung, that, if tins son should die 
under twei>t\ -one, it should go nvei m all i ucuinstancc s 
It ik vi r) difficult to say, the woids uic so precise, so 
rleaiiv mdic uive of the intention, a** to authuri/i the 
Coiut <o -av, that is the cfh ft I do not app. “fiend, that, 
it the* Court was to < \e< ute this as in < vtuut tinst* 
that is tlic disposition it would have made , 01 , that fiom 
the betpu sf <nc i \on can oiDut, that vou ought to male 
that disposition 

My inclination is, tint thue .no not wouU enough to 
restrain tlu effect of the funnel woid**. hut stdl it the 
Defendant will take a fast, I will give it 

Upon the hist point, tin infant must eitbei have an 
Annuity, as if The option win made , irdt emabh b> the 
subsequent takci**, or a < h ngc with .in mu ie>», uoc ex- 
ceeding the land-tax Which is most hem hual l do not 
know. If v on are coni* ut to cmisidu them it-, the guar- 
dians, ami him as the pinfluoet ot the land-tax, I lather 
think, the decision ought to bt upon flu punupk, that 
the guajdians ought to have made the opium 


July 18. The f/jrtl Ciiamci 1 1 ok — As to the principal demand, 
these prisons were nor guaichuus, tiusttes, noi do they 
appear to have been pci sons within the Act having authu- 
lity to deal, as the> have vleall Consequently, in strict- 
ly 382 ] ness this is not a transaction undei the Act The equity 
there fete must be of this sou 1 still think upon the 
whole of the act, the tenant in tail ts a tenant, not having 
an estate of inheritance within the 37th clause. Thercioie 
if these pet sons weie at mall v guardians, they might have 
dealt, if not with the infant's persona], estate, by means 
of his real estate, for tin purchase of the land-tax; and 
in that < ase the\ might have made an option If they had 
made the option, the consequence is, lie would have been 
entitled to on Annuity, as against the remainder-men, re* 
deemable in the mannei directed by the Act; if no option 
was made, he would have had a charge to the extent and 
amount ascertained by the 37th clause. The question 
then is, whether, as the estate has got the benefit of the 
transaction, precisely as it would, if they had been tlu 
guardians and trustees, and acted as such under flu 
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authority of the Act, there u> no t an equity to have the IbOj. 
estate, as Pearl) as may be, chargeable, as it would have v^-w/ 
* been chained m that case under th* Act. My concluiion Wiu« 


its 'this : f tear, he cannot have the land-tax * i •*. an An- ^ 
nu»t) , secured, as the At t does sccuic it, I , u is not iM 1 

within the Act. The 37th clause docs not apply to the 
rase The, contract has been made by the Cotnini >sion- 
-ms, not with guaidian-*, trustees, or an) prisons, who 
could act fot the tninnt, hut with peisons, not haimg .«n\ 
t haia< ter, enabling them tu deal for him. The cuna- 
qiieiuc is that he should he declaitd ciiUthd to an At* 
mutt, such as he would ha\e, t flu had an option, sc cum! 

1*\ giant of the tenant loi life, and In holduir and i ti|«v 
mj; ipainst die tenant in tail, until ol age , then nquning 
lum to make a grant. Imt m both cas« s tin gtuni to be 
redeemable, as it would h.i't lx ( n undei tin Act, if the 
transaction had been sun tl\ mid » the 'V< i Bung out. ot 
the Act, tlic t' lit! must be by an equity, to clnuge the 
eMatt, notb\ mi cue oi the A* U but by a d»*« id to sic me 
payment e* piiusilv the sune ». modulation is fine 283 
would have paid, it it had been willun die Art. 1 mu* t do it 
Tib neat a f , an. It is 1 1 k« the cas< I mention* d upon the 
argument, antsfit* ihaiecd null debts: the lust taker iM>UrW*r 
an infant - and out or hi-. i ,t.*u ill tin debts paid, im* ed*ij>MT» an r*. 
ptovub mlv in thi . rise, i t,thu the u editors had can' died ‘| 1 ., 
ml then set unties f mint by ail equity have gtcen that 0 f thefiiit 
infant’s r state a » h irgc a<« mist the rval c stale, as nearly uUi^an m- 
I could, it ht. had taken an assignment of all those se- * Ant , f,ie ,r «* 
curUies I now a oppose to have been cam elh d mmlmrwdby 

.* charge » 

— — though the 

securities 
1). en con- 

T/ir Lord Chancv i lok. — U pon bu tin t * oivuderanon celled, 
is to the leasehold estate, I think, that po\v*i ot sale is r it i„'?a 
\ou \ , for it may travel thiough inincnlic i ior two centu- 
ries, and, if it is bad to the extent, m winch it i-. gtten, 
you cannot model it to make it good 1 think, th» ound 
est ground is, that the power is bad. 
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Mhrthrra TIIK hill in the first ol dv-se v uwi>s static!, that pre- 
vicms ty to 1^*1 tin; magistrates and peisons to whom 
fi»se t)u disco- the povms oi govi rmtu nt ol the steve rai * Cantons 

>uv, insisting, wete it Npectn«'l\ vested, M nutted large stuns to tin i: 
bound to n0t ln this countrv, b>, the purpose of being invested 

answer, 0 * n f * u P’ l ^ lf hind* , and that huge s.'fns weic so r<*i«‘tivd 
Qwrg (3) h) lilt (■•ncimn nls ol the Cantons ol fst.nea nd 
^ But, li.n in*; and tin town oi Wufth'tUt* ninth wcit p u . tin pt'V 
given put <>t j JC nK)m ^ su j t | l4 , ill( j Leptons and town iCMvctm lv . 

the cU'icoua, , , , , . ,,, 1 i i 

lie wa* coin ^hlth sums wtic invested ,i« « oidinglv lor the p*imu u*c 

pclkd to mi of such Canton . 

swtr a& to the ^ *\ he bjh t!)tn sluid the . \tu.d hinds ill 17‘»« st'Uidr.v; 
^Whether a hi the boo 1 . oi the Rank (I I and the S jvth S'tui 

foiagu btide, Company, m the p inn s nl tin Atho u, the l.css and 
notacftmnv- Grand Council oi the ( itv and (\»ntc p «d /w * *',thr Rui- 
ledgid 1»y this gomaster, thv Less and (u md Council oi th ' C ml'.n oi 
mtullum ft 4 * 1 n * ^ An h ^ and the tow n and < ih/< ns ol w? )i h <f<‘? 

sail here, viz. that pi tor to 17 ( >8 thr said Canton-* ol \un.,*** land w eie 
the govern- separate and indepencK nt St *u s connoted hv a leilahi 
^L°Wm^ a ^ ue; m ^ uu M‘ M ^ K ‘ se\,Mal Cantons b^amp 
consequence united and consolidated into oik independent Slate 
of the revoiu- Commonwealth, which assumed the name of the flelvrth- 
nun, suing lor Republic , and have ever since remained so united; and 
intmtecdiy fr° m that time the said ^cneial States or Cantons ceased 
die former * to exist, and theie vveie no prisons, answeiing die de- 
tiovmttntnt, suiption ol the former respective (mt eminent*. 

The bill fui i hi r slated that by a law oi the 
l 284 j Republic, passed on tlu, 1 2th ol Mu 17 bO, it wis de- 
clared. that tin pioputv, aetjutud l»y the then lau (*o- 
vernmciits of the said Canton *. os it j resenting the sove- 
reignty, was national pioptifv, that jait of -,aid iunds, 
(sp« ib mi; them,} hud b cn a"Ujpied bv the th he tic 
Republic to ’lnfottn St hn ! n,^ ol the Cm of Pans, 
meichaur. The htli th« n stated the title* of the Pl.miufFs, 
as the Lhnclamman and ' /o Stilhaltcrs of the Melodic 


}(l) CiUfl 1 lol.ni f I.. If* ]» . i \ 
Dolins Cha lit p I, > o.l rt i< uk» <lubon j 
J(2)dnm<Hor A./f u i *1, •?, t\ o 
late vas*'S (1 «1» 'U»i . th licp 
Cha. Iit]y lb<* ink ^ htl iMmii >v 
Lord TUu>h ju Cook « » / \ J '» - 1 , l Ii> j 
C V 23J, ill ct a 

nitt& to fliliswtr, Ik. nviat .uisun ti-llv t 
aubmL hovwvn, to < •ccptioni in j>i'u- 

as m Ju L.J V. &IUh ku, 


Mi 1 * fiin lil, *?ir iU ' t •/ w /’ th* ft » t 
<"i. i>l »/ (tj/'Ut tn*i s/"/', as it* Jti v r th v \ 
tl in « /#, > Hi n C C. 2')j, kudubi letlu 
JL>«. ft ml nit objects to a<lisroverv f beu •> 
fix hat i,o tiCt, as in PhtHtfr t ,f a 

t * r./ iiiiWV t * tt f 4 JoIlMi (I. 

k |> ‘‘ud, wlioi diet ovules nil thcAr uJ, 
ami /« * h i. H^es. J 

}(-j /.V. \ //ikw* , 4 rnnch^ ^41 f» 
(ton v Uo>j\ 1 » Julios, Hep. 36^, S ( 

li« at on. J 
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'{< public; in whom by tluj constitution of the Rcpuhlu 
the executive powei i*» vested . and prated that the De- 
fendants, the Bank of TnglanJ and tin, S'jutL Sea Com- 
p:ui\,m y be deuced to ttansfet to the Plainwis, and 
«.<* pa^' ihc dividends accrued ; and that th* o'hri Delend- 
,iut* ( the agents nuj be dt treed to pu> tin dixid.iul 
, **#■ c ii «*d h\ them * 

I he ipents In the ir .uisvm i, ad totting tin. lUhiUimc* 
iml investment oi the mom \ m tin funds, v <c and tf* .* 
p niJ i t(> 1 7VX the C.iuton of Wv/ we it? **paia*« 

md independent Suit s, i'iimkiUcI hv a l* a»pn\ - tat o 
*lni m 170ft, a n\nl ;tnn look plate in •Sk 1 ?/* / \u f it * and 
ihauht *-«Hd fc eui il Stall •» md < anions, inula iiotn\ nthi 
die C moii , id i. h\ ami Zui ise( to < m ,t, 01 t«* Jv 

opiate ml nnh pi »id. nt Stat * , * aud tiu»i t.uic wa- not 
lium tK nn» ot Midi i n»Um«m .»n\ pu.oi, m whom 
die ( n)\ enmunt « »i L • ti(' m l vi. u >tcd, %n ,tu- 

swiiim*th< ill si i non of 11 uhn\ei i!n Losaiul (iiand 
* »l oi ti t f an* 1 Canton oL H tm, the lhu,;n- 

u inasi< i, du 1. t< l pit d (Via* ii oi the ( auton oi 
u Stale oi 'Zn. n //, »nt* n » and i iM/ens ol Au//J /*./- 

4 »/. //' and duo iIk ue inhumed .nil Ixliexc, another 
1 evolution has t d n , .n /,//•// C and the prnvets 
of gou inuii id it t n.*\v ' t sl"l in dillt lent pn »oju front 
thdse, m whom tin \ \v« it u sl< d at du tunes, when the 
1 tvftnsacUuas m the bill mt mmiud an ltpriscntcd to have 
taken phu e r i hi \ '»i!»m»ued, that the Plaintiffs upon 
* their own showing by tlu**r bill Iiavc no title to the u-hef 
proved, or to any ai count of the dividends, Iroin th* 
Defendants ; arufthat The Attoint<j-( termed ought to lie it 
party. 

A similar lull was in fnmtn «/, IHO.i, filed h\ St. DiJi.'i , 
do c cril>ocl as tesiding at Pau s, < burning under the assign* 
inent, an.l a tunilai answer was pi-un TK Ma-tu has nig 
it p.utid the auswti insulin it nt in each i nu<< , • 'urptions 
wen taken to the icpoit* liit lKAndants had, alfti the 
< xpiialion «'f the usual time, ap,iK d lor least to tlunur , 
which was refused 

Mr. litd'ttnii. Mi ILhi'-t, and dh II indhot). ir, u:pf>ot 
of the Exception*, upon the tpieslion, win thei the Ot hn ; 
dants, having puti* an answer, win bound to answei 
throughout, Utcd Nwm v Cot/Jhij • in\ feuwd v 
‘ Smolders : (b ) a cast in the Conti of Luhn/uu . vjion a 
lull by a Vic at against the oeuipio , a ho I>> ajis.v>t dt* 
nied the light ol the Vuai ; hut did not set foiih the 
miantitf and t*due , and an exception was os.rrultd 
^ ,, Inch decision wa^ follow cd liy a lata cast in the same 
Court. 
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t |ie\ dK<> insisted, that tht bill states no title tu tli« 
1’i.untifFs : neither, that the new Government is recognist d 
h> the Government of this country: nor, that it is the 
legitimate Government: that, though every state may by 
consent of the sovereign and inhabitants change the toim 
of the Government, nothing like force, conquest, or sub- 
jugation, can give a title in a Court ol •'Justice : the facts, 
that a Fienrh army had entered Sxoitzalund , and gained 
possession ol the connti), by force, aftei much blood-shed, 
weic sc notations, that they may be stated m a Couit of 
fu c tire, and nuclei such c uc umslanrcs it could not be 
i epic stnted, that (ho union took phu « with the hue will 
and consent of the Government and inh.il itant« , wliuh 
bet will and consent arc essential, and the ’aw of the 
Helvetic Republic was merely decUiatory , and could not 
give the right, not given I>\ the union 

Mi Rrhiilhf, anti Mr Pull , jo » l he Plaintiffs . — The 
question is, vvhrrhci these tiustees, having admitted, that 
this fund is in their hands, and, that they have received 
the dividends, -.hall not st.it< , what dividend*, they have 
recei'id Upon the 1 g< wiaJ question, whelhei a i)» len- 
daut may liv answer insist, that he is not bound to an- 
swer, there are many lontraclic toiv divisions. but it was 
never decided, that a Defendant, having ansvvcied as to 
particular faris, may stop shoil, ami refuse to give £ny 
further answer, as to the uu cimsramc* attending those 
facts. The proposition is most material. Cheat incon- 
venience would follow fiom receiving the objection at thr' 
healing, instead of bv plea or demuncr. The paity may 
die, and the whole benefit of the suit may he lost by not 
compelling the Defendant to answer m the fir&t instance. 
Shall the pariv take the benefit of the delay 7 What re- 
compense c an tin Com t make to the other party , in whose 
iavoui the deuce is at last made , the object of the dis- 
covery bt Ing complete! v gone? 

The result of all the* decisions is, that, where a De- 
fendant has submitted t<» answer, he is bound, unless m 
some paiticulai case, to answer fully. As a general pro- 
position, where the bill is Mod for relief and disco- 
very, if the Dctuiel mt submits to answer, he is bound to 
answer fuliv, unh 3 s fiot paiticulu^ circumstance* he 
can show something, exempting him from the general 
obligation to answei Fheic arc two excepted cases.' 
proving the rule : 1st, where the discovery tends to cri- 
minate die pci s^n, fiom whom it is sought That is so 
fundamental a rule of the Law of this country, that 
Equity, mterfciing to prevent the application of the ge- 
neral Law to vvoik injustice, will not interfere against 
that rule. The other exception is a purchase for valua- 
ble consideration ; where by accident, perhaps negligence 
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f4u, plea is defective in form ; and the whole * relief is 
substantially obtained by the discmeiy , upon which the 
Plaintiff may go to Law. In \ Gap (>t) Lord 

Hiitdwukt' was -.tiurk with the hardship of the case ; and 
distinguishes it from the case ot a crcd” ot legatee. 
The cases that followed, arc Wit man v ( u ( If iUy ( h) 
Oif twilight v. Hatelcu , ( i ) Sht phi v kuf>n <! ; Hn!f v. 
Wo* ft's (* } The Court c annul tn f vei\ « is*e judge ol 
nudcHabty. %'ittjbs \ Goodman [j j has ahv.iys } U n 
pie sed upon tin jujumint, that in tin. n a\ any man 
might lompcl tin first moicauUh lum^e In Ljuthn to ac 
'■mill Put u»£UNicti1 lias :0wa\s been disallowed by 
land ! in At. , though it had weight with the Coin* oi 
t . m that rn si , and was m a suhiCipunt ea c e 
lakcn op In laud A AV 7n v .Sr///./ |c| y#/j >/// 
* S<tv,ul'}\ ( }> ) J ’i tWutaws bj nrutyi! v \t> ,i tt> > y ' , , 
and / A. /•/>* \ fWsr*/ . i< t! mils < i « s, h suh s y>. 
«v/»s \ (,vjdm :*i, '/} iii which I)t fuidunl Wd' hi id not 
hound to luv.v *_i hdh , me! no umm u i i giverr, e *:r i j*t m 
7t/* *J « ' fi W 1 ’m/,, mIm* 1 . f ;o» s upnii thi h.udslup in rhe 
4tuei)l tj.aifni l.ip nuj'hi h« nut hyaplci, 

which is i.oi iMiiutid n tunc', .is i (luiiutm i. The 
hooks aud oap» i* would bunish the stiougcsl evidence, 
whether tin w i a on tin * »hip o» not . wd th« strong- 
est mb n w i sirt » s n .»*u d» * lioittf; tliat {'induction This 
would had t«» an I'ammaijon cd tin propriety ot impto- 
pnct\ ot die disto\ci\ in cveiv case. Tn ’ihe Aha quit 
nf l Jontg al v .5 trivia * theic was no inconvenience in tom* 
periling the Defendant to discover die puces ot tfu pic- 
tut es ; hm there was great inconvenience ’»hc othc i \va\ : 
the \ci\ obpet of the bill being to detect the imposition, 
Suppo*^ m P/u tips, v Cine'/ the J)< ienilaut had admitted 
that JCKi/. was due, and, that lie* had asst ts for that - upon 
the pa» Keular statement of the lull pci ha] s that jn*w. i 
would havt been sufliuent bat, if it is to go bey on I 
that, it duerth ov* miles wli.it Lend f f i**d*vnh siv 9 as 
lo a erediten and legatee in (/• tint \, (urir , th u th y aie 
entitled to an account , which must mij ptwe a d» l>t ot h * 
gacy dispute d. The icsult ol all the authojuns iiom 
SwtYt \ Voting ( a) down te> / r/f s a 6 judwut\ u, that 
the Defendant m« tak^ adeanligc of his ^tuaium by 
pica oi dcmuircr, and in fttejbs \ (*johiutn the Court 
appears to lwi\e b^cn struck with tlu argument, dial m 
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rTns way bankers might by the suggestion ol a paituu 
ship bv, compelled to set foith all their accounts Those* 
Defendants do not put themselves upon the point, that/ 
they aie In such a dtn ition, that thev are not bound to 
amswei : but, admitting, that to a certain extent, as to the, 
funds themselves, they must am,wci , iu«isi, lhat the}' will 
stop shall, and refuse to go into the particulars. 

It is object- d, that the lull should state, either, that 
the new Government *s il cognised In tin Government of 
this country , oi, that it is the legitimate Government ol 
thecountrv. r f hat argument u not conlounablt to tin 
ruJi s of pleading ui tins Co'ut. It i, not necessaiv in a 
bill for an Annuity, to U'*t< , th u .dl the uuimisunus u- 
quhed l>v tile Act of PaiiMimm have been complied 
with, or, in <i hill to m»i*\ an ague mint into execution 
to state, that it is upo,t the pi op* i stamp Those < irrnm 
stances sue assumed, unit ‘ f tin couirai\ appeals. 

The lemaimng qtn % M m, whether it is net c*sui v «. that 
the govt inimiu of tin*. u»uuit\ diould have itcogniiccJ 
the new government oi j«v/ ethnuh is a meet impoitaul 
consideration, as to thv L gal do* nun , and tbi pohtual 
consequences Jt mvobts; \i/ wiutlni, when a foil ign 
Gov eminent has incited *tioiu\ in tin fund* of this 
country, upon the both ol tnu Gov n nine ni, meielyon 
account oi some constitutional altoi hnwevei incon- 

siderable, in the foim of the Government of that country* 
the British Government has a light to say, the money 
invested belongs to tin m, and not to the Government ol" 
the country, h which it was invested That is an extra- 
ordinary proposition. Suppose, piewously to the union 
with Seollo.uK the Pntish Government had money m a fo- 
reign Bank, could tlu Government of the country, in 
wlurh that liioncv w is invested, have claimed it on the 
ground, that tin u.ron was not recognised by that govern- 
ments r i h* same caa might km aiueu upon the 1 evo- 
lution oi As io tin Plaintiff m the second cause, 

then, «•»- • a to nave pie uled, that he was an alien enemy: 
a ] I !i I l to great • (in tn* ^s both in Law and Kquitv. 
Tbi bn; tates onJv, that he was lesulmg at Pau'f hi 
1VJ.5, upon wlnJi gi omul sevt ?al oi his Majesty’s sub- 
ject" n.ight bt considered alien cn< nrftes 

Ah Ixuharrh m /fifth/ — Upon the question of pleading 
thiri i*> ceifamlv gi< at want of uniloinutv . and the late; 
authomu^ ait m bivour of the IXhndcnt. yoiobs v 
Gootlmau . (a ) /m in it \ . Stimuli is { (• ) The Mitrquiv oj 
Donegal \. &tc*v(n t , * t } and J j /u hp-t v Coney, (d) In 
Gunn v. Pi rut y which is not m print, the bill was filed hv 

(-& J 3 Bn C. r 4S7, . ( b s c ol u 45*. 

( cj .lnt* 4 vol n l*h i tl ) sinte, v«l iv, WT 
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. p^nson, churning ah hui at law, A pin, that he \\ as 
notheh, was disallowed. Then m* an'.M«*r was put in » 
insisting, that the Plaintiff is not heir l r po« rxt options t)»in- * 
"to the ft noitas to the s.nifi< ic ncy oi th *t answer, Lord ^ t>T ^ 
Kenyon ^ sitting foi Land T /mrlon*, held, that if tlic Plain- TU.in-V 
tiff was the heir, he was entitled to all tr. distort ry 
nought bv the hill .if he was not the h< it, he < as not rn« 

11 tied to any discovciv, that theiefou, the piiliminan 
fa* t must be asu i tamed t and an i >suc was directed »i,>on 
this principle, that, if an dlcnanon is mule hy the De- 
fendant of i fa< t, d< * tio\ mg the Plaint iff \ till* , wh* di.i 
»» is by wav ot plea oransut) is iminatcii.il Inridni 
<ase that imia hi tost du’ded W » \ was a 

diiieieiit <a^c , t<n tin it w ts «t »L\i-v. to /;«» Uit' 
no ht u should ippeai within a star lit was without 
doubt t!»i at know It dgi t! d.si*..! , md too 1 po ,se >-u,n ; 
nnd do \ta\ t lap* rd, !nm» ht lore the lull v » > i I« d A hill 
of dj'Uowiv w is tiled (i\ / wt • s i.id I nrd i hi« i l* i 

ion lyte said, that hdl must ht answer* 1 in all Us pail. 

Thu case of ^ / th\* n (*•) vhi i» i nlv < ■»!.». oi '*e 

<onsid*refJ as a dti'.ioiu I '•* hid • tt n :!« . »n ail 
these u *s A io /« , f \ * , • } what 

gmund is th tt m t r i»; . it ui’e * Win is not 

a pun him.; a . i m< ii hound to i as a’" o* *« i per- 

son ■* I ht iliwmt o i Moirth I] but mu h rumlar\: 
the allegation In.*. », , th it dm IM* ndiut holds dmS he- 
lottgmg to the PI nnid! t the estate I" Ion?* to the Plain- 
tiff. If the Phwtuul * ouhi prove, that the Deh ndaut his 
the title deeds, *u « nnld b» entitled to a decree fns tiem 
without putting the Defendant t*» ansvvc* A hill tocairv 
:m agirmcnt into execution does not awi, that the agt Ye- 
meni has been stamped , . though not 4 tamped, a 1 * not 
the less an agieenn nt. It is « nough, if it is stumped even l ] 
timing the hearing [a) !i is not in u*s>ar\ to state, that 
an Annuity has bten dulv (-moiled, a** wtihoui « nrofl- 
muit tbue is no jpam jrixm;; the pauv a till* to sue ... 
an \nmntauf flic t u* une t im^s oi this case are now 
mattei ot luston 


'17 it [jjid Chasi i i i <ii, --Von 'vould he obliged up man * * A » **** 
mdietmuil foi a hb« ! to piou , that Fnnm is now it wat‘ 
with Aw>tnd. not as to the wai with this uumtiv the m . lbt i j 0 pro* 
CouTts taking not u c of that with utircncu to oui owiiv.! bm <!.*- 
coiintr). • 

Rephj . — Such a hods as this, not a< knovvlcdgVd bv’ this \ l * ,', n which 
country, is not entitled to su< in the AIiiiiirip.il fhants of ih » o'-mr) is 

*his count! s 'J 4 r c< au t >.u iisou to the union with V< * witf‘- 

i/ut pi oof 

1 4i**o r r it ft.) * * 

} Jlnte, \o* ii I « 1 

) p, iyj t’iucv ^ r .*i liLfinw s, \i.i i\ 1 u 
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Cases in Chancery. 

dots not hold. This country, with its government hy the 
King and Pailiament, still continued the same, with that 
at cession, Theie was not an end or dissolution of the na- , 
tion, as a nation. Vpon tht' i evolution in 1088 the < on muni- 
tion remained precisely the same : with the change only 
of the King, a pait of the legislative sovereignty of the 
country : the supietne potter bung in .the King and Pai- 
liament. This is i total dissolution of the countiy , not 
merely die intioduction of anew chief magistiate into 
the same countn, that upostd this confidence in these 
Defendants 

i/it / f ihl C u\N( U!i)'i --It is not nr* i «*sai\ to roake 
any ohsci vations upon the («hto that h m biiu tiled i 
unit mber it sttiuk Lotd ' Th infant , who emleavouied t<* 
decide upon questions oi pleading with malogy to die 
Law, as evlraordneuy, that, if thru aie settled inodes, 
lortnmg tht practice, attending to which a Defendant is 
to pmeecd, diue < ouki he a d* \ ution from th* m M) 
The piaclue rrepmed a deniuiiM within a driven timer 
or tht l)t ft udaut could u*u d* min atom > h*u vuum have 
applied foi have to plead, aiuvvti, oi dc*nm , net dt mul- 
ling alone. Most of die t i « s tint hav« been elated, ate 
distint t from this , lot in those * as* s, taking the* hill to 
he true, neither the Phnililt, no» the Defendant, had any 
doubt, that die Plaintiff was entitled to »elu ! For instant Cy 
where a partner, prays a partnership a« count, if tht part- 
nership is admitted, the itiui follows So, whcie th. 
Plaintiff is admitted to be a creditor or lc'gatcc, the bill 
sustains used* agamst any thing suggesting that no 
relief is due But cases m modern times have slid, that, 
if the 1 Defendant denies some substantive fact, which, it 
admitted, would gn e leliel, until the truth of that fact is 
disposed of, no fuithci answet sliall be compelled Many 
topics of great weight must be disposed of, when that 
case comes to be decided , if it is still open. Tht* Conn 
has got to u species of pie i, which is, neitlic i a pie u an- 
swt » , or deinmu*) , but a little of each. The coruerpieho 
is, rliat the Commission must go to a number o 1 facts, 
instead of one , as in the c ase of a plea. The late cases, 
hs far as they aie atirhoii cs, as to jybicb I say nothing 
now, establish this ; that il the bill is, both by the Plain- 
tiff and the Defendant, allowed to giv c ji ight to the rchef, 
if true, the Defendant, not demurring, not denying by 
answer the title to relief upon the bill, but negativing one 
fact po^itiv i-l\ , says, the* Court, if they will take that fact 
not to he tiue, ought not to call for au answer In order 
to make those cases au thou ties for the Defendants, thvi 
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*nust saj , ti>at, taking th» ca ‘■e, malt b* ( llm bill to be tMi» 
tine, tilt \ dtn> some Lading lut lint thu! is not tins 

* flie piimiplc, upon wliuh 1 dispose oi this question § j l n, x , 
upon tlu MasteiX jcooit, i* nut e»mtu itui an\ dupee 
with tin im*jft«- oi^this cause liu. question « ; mu its ) , f / mjj | 
nor Juidid In the Aim •fhuni iase.{//) wloth does not 
toi u 1> tiiuh a case ns this, a lou >»ii indc-puid. lit Snte 
I lilt State wa~ orb a lorpoiatum uhdu tin. lnt.it St d, mm Liu (hi* 


ihsvil\<d In nu.i<i k wlmii a Com* of juaio was ohlupd Ul »»’•' m 

u foindu it billion % . «nd lh* n the tiirsh 1 of tin title / 

tif.u» : •« Slit* tit 7/ ut to am nth* i .Slit* was a , , (4 ,/ j., \ „ * 

♦ pu si* n a ( (‘Ut t ul Ji.-um u.uid look at a » a qiu stu u ol t'a / > «„ , 

t i w , i nl\ iti onr «.u , .»nd ilu ptiniiph was, that tlio p ' f 

t miM ( M put admit, lh *r tin cah pa .t d to tin nidi - t x ' u 1 
jiimhnt* mt» wd b"/ /• ./ 1 \ .m ut who!) a* wu* ohhmd ng th< wa 
tn i all i* h. limn Wn it i>.aii*ii. jostiu w cs to do, aitu 
jt«ati'’iiai ]>olu \ hid anainud tin uliliw sitnuion < *1 tlu 

* fiunti ils, w ,u t» L cl. » (l<o, mil wa . d« i id* d # i ! »i win ie. 

‘I his < s pq‘l»«ilv ddb k M \o <»*d ofhnte has hem 
loimuilu 1 o* ‘i tii * s 1 1 * 1 1 1 ■ 1 1 \ I »’ tin cb .soiuiiiitj ol tlu 
found t o\ < i 4 *i!k m', oi uuou'umid of tin j.irsuit 
(iouimnipt, tii S,i ' />, I l»i’ 1 1 >ti i i tin i < Joi e to 
be dircm m <Lq o.i \ « t at p* mi i| h ol tlu Law « it Nation*;, 
without ittamlm'; t*. (U mi u*u u oi tin 1 kit ud.in* , as 
subjects ol this ini mi \ L it i > tiuo, that tilt Plaintiffs 

* ha\e shown, that the \ hau no nth whatever to tlu ithtl, 

‘lor that is the piopus»norO the rules c»l the Cmut ie* 
cjmre a citinurrer , before the J)eii.nd«uit heit to 

a>k toi turn to ph ad, ansvm, m deuuu, not iL .iiuriin^ 
alone r rhe pioposit»on c\itaoidiiui\, that a person, 
iii a situation in wlmii he iiium answer, and ina\, and is 
sonu times called upon to, ‘•tare tlu want ol pactum, can 
say, that, a-> the suit Imualur cannot be cfhdual bu 
want ot patties, he will not answu at picsr nt. I do not 
urderstaiul the piinciplc of tliat I do not -ai, wlietln* 

Hit Attrrnuf~<nu(utl i«, a wc c * ss in pai i\ 

'1 he fkfimlanls applied foi hau to clemui alone , f 29 > } 
hasni^ j^ot llieinselvv s into a situation in winch thfcy 
could not do that. Thin the answu is quilt new m tins v 
rtspict, that the ]/«. tend tills, not l^einj* allowed lo de- 
mur to the dis<o\irvoi tlu iclud, will discover what 
the\ please: and retuui iiom di-unuing the icst, jail- 
ting in an answer that objection both to the disc oV< i y and 
r*hef, which ought to have < ooie by demuirer. Upon 
♦hat gtound, ref*smg this, I cannot be said to shake air 
Vd those decisions. 

, aj B ' 
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1805. As to Ihc question, whctheu if a new Slate tv.*'* to at i u 
^✓v-sj in hit* ifit, a Coiut ot Justice is to take notice oi it, if n 

] to 1 1 )' it does not appear b\ i mi tit on the record; or upon an* 
allegation, according to inhumation anrl belied, that a tc- 
,0rl “in/* wdutiou has taken pi ice, Inst, those last wotds «ii< too 
loose: 2dly, it is not tasv r to decide, w hat a resolution 
means in a Court of Justice , fm, when a soseiugn and 
the whole nation giv' then inrln idual consent to tin 
dumps , that i> in .i si ns( a r< volution There is anotlui 
sense oi that woid, much mine grievous But I do not 
knew that I can gut a h gal consti iu lion to such i woid, 
unh s a Hiei lias been put upon .f In authout> in thi 
louufr) M> opinion is, that these Dekuduuts must mi- 
5 v\ er 

Then is no dilLienr. m the othei i.er, t»\cc*pt, ilia, 
the objection ought to i omc in a diikrcnl iottn , with tin 
observation, that loo miuli ini no to suppose, that th> 
title, made In *h« foitmi < «>'* i mm nt, would meet with 
no attention fioiu du pit »<- n t tniseimmut 

K\i i ptlOlli o\t u ul* d (tl ' 

( tl Sl» l\ >ittl 1 M ’» * U • ' V Sr f ,} ,'■/,< l'i' I>'.\ 
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Tl in tun i THE bill in the fust ot these causes stak'd a purchase 
SrVislrr* >• " m * < * 4,t *> h\ Dek no ants l)ant*l Shunt and Ihowa* 
tvw'ti i/i.iu irl ' / " hfKst, tiinn Jof"i Ponih <d the property and 
ve-jv, ms *. u*ic t /, »\ -i t ,fu ol 7//« i.tiin l) Niuspapo, in < on udctaiJun 
that h- i,not /t) | .iiuuiit) OI !<>«>/ . that in IMOI, Stutf, m con^idera- 
su** 1 c **/'!" 1,011 '°hi 41 tnoiet) of h ( n share* to the PLiinnfl 

• h,» j , v t / . who in IM>4 assigned th.it share to the othei 

held mi 1 1 Plaint' 1 ! 1 *, tijwihfhu and Co upon tiust to sreute the 
ciem . rs.ii a.u {,J a ai 4 } \ hisaciount with the m, us Baukci s , andpiaved 
tm r'l’i' 1 1 ,m * 1(,u »nt oi tlu piohis d tlie papt<r„ and, that the l)c~ 
comitiiii"” | s uni iur Vnuit ma\ i*c duieed to pa\ one-fourth part, 
*jtoc on- kt ti voiding to tin assignment 

( . I •’ i)t fi udun. Shnu Hn his auswci stated the cm um- 

genual i . i . sM.iees ol lu* ouginui c omit m on with Street m publish* 


genual i . vanccs oi ud ougmui connexion wun ntriri in puuiisu* 
as to ill* { tot 

payment on Plain* M nny iniuroi^«ti ss to all 111* enrumstant » s, tl» it »^o to prove o» 
disprove the tthith oi ihc taU, n win 4, a hue., , witliuiit p ntuuUt ihugcs. ( 2 » 

? 101 8e«tlic itmaiks oi Uui*rcllnr Kent upon this ami tin in \t case, 1 Johns C h 

i 

' Jw we X Johns Cha Kep "fi f 
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mg the papoi * that the Annum to J'antf was made ro 
du'mabk uputi pa\ mcut ol KX X 4 md, u to a moiety, V.<w> 
-*'2000/, that ceitain conditions \,«u agued upon be- l 
tw^en rl.t pi , oni , that all the pudits uionid he ippiied to 
<1k udunptiun at the Anmut*, , iluu Ao w.n to sub- IlVBI 
.im on a salaiv, that, to ]»ri\tni tin inti kIlk m.,o »f any 
mipiopci puson, A was agie» cU that i" idu r slur, Id s< lf s 
until an oflht made U> tlu nt'U i uid it \» i< iiiuhnsu , )t t 
uni a.*u id, that ta» li w is to ha\« the opium ol pun I i - 
in*, npou the a i m » am thud po »u would guc in. 
tnswtu thin st ilt »i, that all tin p»u» h is* -mom \ i , i»'#\ v 
pad, md (lu \unuit\ lukumil , aid all ui.nui's Ik - 
Uwntln lk knd.mt > uJ d to sin I 'tn M ///«7 t'iOl f 
with si \u.d filii » i 'i< n ii . ti •_ tl. it tk i)< h nr> ml huff 
no nsiuo "I d't r ii * a# th. I’huiituK umil h r >' \ 

tiiitl not iiom ih'Mi* u'U'l r f o, chu It. Ik *i s» ,, [ *y*T 

tk ]’iaii«tdl pm it’(\ iu f t <i >h "» v r in m \V»M*/en,.K- 

* ount ut th* p.ijM . f lint tin h« ti no mt Ins i Lf o\ ed <lii- 

kunt ui us ut inoiii •»> «i • ’ uni id l*u pup. i -u* i rhe 
2?lh ol' ///U*n »/,l O’ *,. i.i*l ■ *n-i • .'»// * / h t td *iO 1 1 d I 
t a uH, unM lu hid m oh • i *d » m tie J )t h hint* T<i.»t 

V/tv/ i Kiei oul i ti.i \ i ,h« oni i In !)i h iith*ii theit- 

loic niM-t d upon tin ip.iMn i-h mddi.it *’ iW’ii i ould 
not pm « !» is* t »n. i iinti M .uhn 1 1 to il.c K'puty, 

Undct which In held* m>l chi.ini.i n> In iiit'ihd t* » an 
assignment id tlu shoe upon th turns amici uhich 
Fau/< lu pui< hast d , and, that it i. inmmuial vdiither 
die Plamtdb* had notice of the paunulac t. i*ns at the 
ttjjritmentheun.cn the Diiindunl and abn*t, hut uud» r 
the urcnnnxumi cs u must Ik putiimud thc\ knew S ’t 
could not assign without l # a\e oi tin Dekndint, *nd an 
less he dei lined to put dust. 1 he answer hnth«t mg- 
gestrd, that the Pl.um.ifh. hud n«u *na*h tlu dkluiii, ir- 
quucd hy th^ Statute .Mi (u # 5 » 7*:, upon a change in 
the propel tv ni a nevvsp ijh r , and tlu u Ion* the a-sign- 
irieut*-, hemg n.ule traudid utl\, and ki pi <i»inial d, aio 
s* id, and insisted, that h»i tie* inborn afoieciul tin. 

Plamtiflj Iiava not am l.^ht to inmpc I this l>. kiuLint to 

* onie to any an ouni f >r lilt pimn » ol the said * euun, 

or s#»t foi th an} arc o«uu ol hi . <u pa\nu nts ui\ 

3’ count theicof* 0 

Exceptions wete uktn to tin answer, for not setting 
foitli what piofits had ,nnni unu tin *Tth of c hjunntnf s 
1 804 , and whether tin l)«di ndant had n< t nc,*ived etui 
« onvtrtcd to his own ust the wind. , m p.ut , and lor not 
citing foith aw .i*a miij< of tin mom \ lunuil ot ic- 
uivedhiuci the c hti ot Jput* twn, on k rount ot the 
piofits 

the Maslei iep utmg the ansvVei laai'Tu 'ont, the De 

ndant took an cue plion to the report 
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180 o, I he scrond cause was instituted against the Plaim’dl, 
V^v>J mi tl.t othei cause Tk hill stand the same sen oi < r 
Fay<li>i n a'* the answer to the nthu lull and, dunging notm of* 
* the aft! cement, that Stmt should not sell his chute wilh- 

Ii,M in ' out olknng it to Stwnts pt.u cd a declaration, that Si? re' 

had no tight to put with 1 ms sh.uc without proMotulv 
ofleimg it to tin Plaintiff, that tin Phuntdl i» theitime 
entitled to iln hem lit ot «h< punhaM l»\ lajUh't* tha* 
an ar< omit m t\ Ik r iki n ice rudiMgh ol the loiisidci.itinn 
paid, and th< mom \ nonuL on .u < ount of such shat e » 
and, th.it tin p.u trn i ->hip m,n In* dissolved 

I h» mavu ol /<»/'/</// ni.uli tin Mnu‘MM as his lull , 
i nr 1 >und, that In did not know, that it was umhistiod 
uni agitid, that liutiur paitv should sell hi** <diar< v ith 
out ollv nnft it to tile otiu i , t that th whole pm dust 
tnono\ foi l l u ( 'unn hi in « n pud, the Annum n - 
deemed , and all an mints hi iw* nth* Plai'itift and 
c eltied up to i h« turn u. noomnl in rhi foil l r pon tin*' 
assiftnnu nt to hie DtLiuluu, S> >t uepn-ud, that tile 
transa* turn might hv‘ kept m « n f >m the Plaint' J «.-> it 
would Icsm n V*. ■/’* mflii m • a* l’h' ’D i ,dant 

then Ion kc pt it itui u“ d / 'it w lion 1 - . upon 

Stnrf s ah-* •• idi'M* I,m ,! i , i niiuimd the 

Plainufl, til it ie w.i di ,»ki. > n U iduuttvil, ho 

had uunitl hoin th I )<'• mi V/i < « di « 1 1 •- »oms on 

account ol the said t mi th sh.ii< the pi oh tfu said 

coucein since tin daft ol the assignment to ttV' Defend- 
ant , and ht* uo i\* 1 such s.uns pr»" jo mlv to Jutu y 1804, 
without \*iviih> tin » until! notice of the assignment, for 
the leason Ik !«' r* nu ntiom d. Hi chived, that, when the 
assignin' nt was mule, oi, when he paid his paulusr- 
mone\, he 1 m \» <*i su>p<it*d. that H w is pait of the 
aftieenu nt In tw < * u the PI until! and S that Sheet 
should not si ll without h avt ol tin Plaintiff, oi first offii- 
f 299 ^ inft the ‘hui< t > him I he IK ti ndant was fust told oi 
it hv the Plain'd! upon the lath of y/.'ie, t8 r )4, aftei in- 
forming the PlaintiJ] of the assignment to the Defendant 
He submit*, he is not oblige d tc» answer, and set Jotdi, 
when, and whcie, and !>\ whom, and to w hom, and how, 
and m wdiat maiim i, **n h t otioidcration oi MX)/ was paid 
oi given siM h c oniiih i anon i niuhaun^ hem m any 
mannci disputed m <|ik mu ned h\ Muvt, who was alone 
roncerncd the u<n lie stated, that he has ret cived divei 
sums on ai co int oi tin* -aid louith share, but submits 
that he is n»ii obliged to ‘it toith an\ account ol the sums 
i»o received at the m>tiucc oi the Plaintiff, being ineudy 
a pecuniary tiansaction bctwi cn this Defendant and 
in which the Plaintiff is not mtuested , and he submits, ‘ 
he is not obliged to <*et forth the paitieulais oi the demand- 
of the other Defendants, (the llankeis *) upon whul 
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Ivr (him to hold the '‘ccuutv of his t uirth pent of tho *So,\ 
paie ) , nor, whediei the lncUntuies <4 the l‘Hh of I'ebtn- v^-v-v* 

• ctiff* 1tt01,aiwt the 7th of 1W4, mil the letters 

and p^titcs by the Plaintiff to the IV I. ndant. <n books of* \ r ^\ ]M 

accounts, papeis, ike. iil»unj* to th ad\ 'cement ot the 
* nnM«t( mum fot the ts-aipum nt t> th* !)• t« ud mt and 
flu mom ' he h is*l e« i i\t d on aii'Hint ihtivof, a** m his 

* custody , oi to s» t loith d»e 1 vdid* s, 

r l*o this .ip*. we i eviptiom mie tat*p 1 t, *'»i n du 
Dth ndant has lit an'owiid, whin, whit, 1»\ m’i.m* 
and t»» ivlinm, tin imn {« t t ti u >i w n paid. 

‘-?ilh , 1 h it h» h i . v i 'in \u ml, wh« tl »t v »u lodoilni 
Dcbm* "Us Min' H.tul.tfO o. au\ oul whuh o J fin ,u, 
ha*. , nt hut in »t* lit* i * * 1 1 «io\ oul whit sums ol mom * 
on at i omit of tin hxitth ,hau,*\i noi an iuciiii( of all 
iml im\ sums id iin.n, « , hut. ed l>\ tin in o< m\ o< 
tin m ui« uiotiin 1 1 . c i e ol o»d nhethii with th 

d tin PI tmtid 

.MK, H* a It, ]» is uot »* f**ith (he putunlais oi die 300 ] 
di m ind- ill tin 1* o.\i i ».,>o» tin Oi h nd ml, £ » and how, 
dp si ihlt/Oilb Ml III id I'M’ 

(d«U, l h it h. his’ it ‘ I t I nth, w h thei tin udephtres 
of 1 M U and 1«‘»)| ,i.ni tin 1. tots md nuh. «•*, v*ui to 
.nui tin * 1 1 1 1 * i i)t i< >id imIs, is* boo\s nl at* omit, 
papcis i e ! 1 1 j i * * i* the idvaiii i**ia nt ol du ion. .dila- 
tion, uhnli jI»p 1). I ml mt ! iW‘t < p idie'/rs to have heeu 
paid lor tm u ‘o»nm*i‘t to lorn, and tin mono, vhuli 
lie, or the other IKtin.lam , oi spue of tip m, h.Me re- 
ceived ou aieomit thtieof, iU or tm md whnh, i'c ,u* 
in tin iu*-tod\ ot the Defend ml, and, di it in ha* t*o» 
a>et lortli the m luduh ,, ^ *. . 

'Hie Mastf t (a i haunj; u pm tc d the nnovci suflirieiu 
the Plaintiff took an exception t.* the icpoit- 

J/» R*hulht n nnn Mt /?///, /o ///. J h /i'H.'itrif >n /V w 
t an^>\ l hi* I f i[f m th » \d vt.7, ,,i s u t )jK't r >f */it F\c>ptt* 
upon the i^tt *ial i|ti(‘stioii rel i nul t»> tht a'^umuit ta the 
t ase ol D'jUit \ Is>J flunun , /.« hi{ b) i < U mq ou the t »sc 
ol Ymofr'fv, *' k </ " i nn /<! I’ptm the paifuulu inium* 
stances of this un« dtev m* isticl, tho was net 

bound to jjnivu, until it appeals, tli u tlieix hri'i hc^ » *# 

Kpai a-.sij^nmenl, »#nrl that the PhmUllis entitled t»> a:. 

Kcount '1 ne) also idled upon flu ohjiution, th it m» 
notice was given, as lcijmud hv the Ait <A Paihaiiu ni , 
and obseiu'd, that the gt omuls upon which the Defend- 
mt moists he i -> not bound t</ aiiswei, do not appear upon 
bill, but it^ii ucicssai) to state them b\ tin insi/ei 


( ,* ) 'Ilu? m-v'i vi., i. tens *1 to tl ft «*'i . Mi.ii’i^ 
f h ) Ant c, t|n ])>.« iiyu" 1 
< ? fu lh» ^*0.0^ < f t' . '.'f/ * . , ft'* f (' 
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rha f it is t<**\ difficult to sav, how tins defence, though i* 
i.nuplcti answer to d>c r» lad, ' <*04 Id be stated b\ .4 1 U 1 , 
iii- defeat c consisting ol a ^1 t number of fa* ts , not oS 
one slum lact, that might b* p*< nkd . or of a couibnu 
t/i n of facts, imolvuii; om pj.iit 

d//. fcnh('tj>*ut*.! Mr i ftioij s'*/?, j'jj flu Plaintiffs •>< 
the jni,i sun , i).U 4 ,i /'/ t s. ;», /, insisted, that the 

answer of Snru t !\ul g m* so fu , that it must uf n t*a ssit\ 
go fin the r , tk I)« it id Kit adiuutuig th it k has » «*• . actf 
xnont \ on of d»< W \\ q»ap* 1, n. giii to s^ t foitli N 

what la* !• 1 > o t « • i I he Jan * a *< * which in ter* 

taiid} in w , and bn* Inc \* u d wi u tin 01 ’ •uk. tu not 
applu abi. Jin* * nor \ -in irl* d« me! ol lk l uitu 1 \ 
talc , as, that In is 1.1U i<ti!it;, hut du an wei 

state a\a«itt\of l .Lis, a..** mfet mi » h ntu th. m , w hie it 
'in olhnd t«> tin Coaii k hmmiii., v 1 \ tin Defendant 
si u iu Id not aiv.w* » tut tin \ , havu, aasv < n *1 to a i»msi 
detablc 1 \t» nt , as I is c h Imd * H nmvouent knit! 

' Vhuihv » siio?i',iv m i» si d thi ms* uc am! • fk » of t i pka, 
stating siuru <eic ., « » nu lit 1 ,* idtiifim- 

fctam e . ctid 1 iig u» one sjji i >hc I i* 1 , uj» m w l»u h die 1 iglit to 
the dot on i\ 1 pul, and » «un 1 i.ik* n upon that f v i 
BuMii tins 1 mu a., flu (am * «s 1 dh <1 upon (o deride upon 
the effect of all tin ii* 1 Hi inii lint '.without c » uknee w 
which show tin toivhuf and nv onw m* me of tins new 
practice that has mpt 111 


The ['j>d Cn\\i 1 1 oh. — Upon the exception in th* 
latter oi tht v* 1 an » , tk onh qiustmn is, whethci the 

answer ol the ))« if u» it to these points k manual to tk 
matt'os m lie It dl d< p* nd-. upon this, whether there 
is such a cha /,c 1. *. hid ■» - to the payment ol the con- 

sideration, as 1 ntt. . , ti' 1 iaiPtdf to an answer, not oniv. 
ivluthei it w »■> i . * hut, as to all the circumstances, 
when, whtie, x l ('.hi at\\a\s undei stood, that gc neurl 
f 302 ] charge enabi. 5 \ 011 t«» put rdi question-* upon it, that are 
matt rial to uwd t i>ut win dm it was paid ; and it *s not 
necessniv u» load u'u bid. b\ arbhng to tin general charge, 
that it was not pauf, tk.it so it would appeal, if the De- 
fendant would « t f 01 tli, \vb« u, where, The nid iu!e 

was, that, making that Mile t ‘till* ~ cn lige, \ 011 ma^ in the 
latlei pait cd the lull ask all epu slums, that go to pio\»- 
or dispioxc the tiuth of the bn t, so stated 

As to the % thc r cw jU»oik, I have looked into all tin 
cases, that wet c cited in Dealer \ l jul ffwi'i'ru field * and 
it will lie a \cr\ painful and diflu ulr duty, ^hcii the ( oiil 
is called to it, to say, w huh of the \ ano.is a. id discoulti'u 
opinions, expiessecl bv Lend ' l'hwljw , Lf*rd Ken^'t 
I-oid Rosslnn , and Lend Chief fustic e E'/re, is iu,lu 
But there no way of putting this t aue, m which it c 11 
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f,c held, that t Master is won? lor, if the point, ri I ' * * 

undid tu lu sf in d li} tli» .insutK is 1 i^!u, Mating it iJni* ^ 

dial the a nuantiohe ionil pi opt ut«.t ,, thaL \ . xhalU . 01 
Slh'iwi < , * u is not maiui.ilj :K\ ui;m id, ih it no sale Hn ** tr 
should 1 ike place without tli« < on-mt ol die othet with- ** 1Ar 
out .la oiler ol tlu mt< u st ic> lmn at ij.iiu , to he named 
h) a tlu i *) pet ,im w and, tli n l li* jiihun, who has pm- 
. chasi d, had distinct notice ^ » I dial mum *i tha* 

* ltlu i In plot «»i answti would piotulih* Hi r* nd mt 
J 2 out a!h\vnin^ hitlhti it must at It.ui lu hjow/m \ v . . 
waul by t‘i an-\\«i i> and puuuv » h i, il n 

h »<! lx cn plead* I l hi* i> \i i tlioni pn pain » to du »* 

» i >mii, t<> he made, \i he n it d> ill l*» mi . u\,up<»tln> 
point , ioi upon soiin <d ih« iiitliui iti* ■» it ill u. lounc! 

Vv r> ilitlu alt to ->j\ , lh u nothin,; i ,m 1 » pit ad< t ir tins 
< oail but -anno In i, ./r/"n du mM I » uns, v '.thorn p; » 0ll # u f 

gpjiiu' tin ouU'h th« i tv * oi (/i'mUiii. K \ «ili * 1 1 >1< i 'm« i i< ’• > 

soli iati".t, and < tin i , j pit * » * l> t • » . * i lrnuj c.i wan I*' l ' 11 1 ' lX 
iai ti, uiin h v «’i* mm aiu,,u.\t ; .,«m * m* yin tuu ' , ' V ^ 1 « {l* 

. i i . n i* i 

Mater! In till ml* nut du » a mv i * ncu i p< tiua u* n (. nbt««u, 

bet turn of. im\ *lm. r , » # ,<\ u** T i'«. (.i ui i t»* .1 k i m»»«i , •itvclhyit 

wl tilt' i * t iIk siiap« * * in \\* i i nit » upmi rh< truth of [ * odd ^ 

tin Ini' Iku it «li . I'Utiii in in »« . uni lias some .u- 

^mm ni tli * t I i‘ i» \ l nnumanud imie is 

not po him .1' >f! «m .i n^li f i.< ul. n o\iiii!( tlie 
«xc»ptnn m f* In 'i c »u -»* ai»« nluw die m * ptiun m 
the su ond i In j" mi l upon is, that, d tin v liad 
not .ms\vcud, hut ha«l pleaded m the t« iniii in \%hn h they 
have answui fi, tin- plea must luvi he* n o\i tiuh’u* *t*l 


St « lilt ia \l ' 


bil \\V U ClJfM. A( ,0,11 

UPON c\< t ptiohs tlie sum rpu slum vas made as m AVimiai <* 
the pic'ednu, eases, IfJJ * / \ fs/./ lluvu i^j, / t / y ( aj and }*' 1,11 ,, r im ’ Mt 

thvlt/n \,Stti(*U f ’/ Hot tin pniiit u as not deli i mined', "J jW'av 
riu* ( hunnii * htiuj* ol opnuon, that u did notaiHe. tow i>, m ut- 
il//. I'uhblonyu * , wnl J/ 1 Ahuiit^ ju* ihr Utjnulmty t ^ 

U’/i'ni athut) tit .rtis tuk*"i' , e ii 1 1 < <1 to the ai- " Ml U ] >Kn ^ X> \ 

..iinrunt^ «n»l du authoiitu*> i ;tcd,m UotiLt \ Liui //./,#/- All '* w ^ l *^ ugr !/ 
n\»/jrl(f, at d Jr ilkt \ 'j/Zhm/ ubsei win;, that thw dedi <u e 
i« mhl not I m»ide In pl w , not paitakmt* oi thr nitute 
o* a jk:t ui .uiv u'spwl, Ik mg as to thio point, an alJe^* d 
cement he*VA** u du PUmtdV and tlu otln r D* lend mt 

. e ) .life • ?• ) - 1"' m 
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1805. for a share of the piofits of the business, a metc negation 
\sysj ni ihi aveiimm in the bill , which, \vherc*\ei it can be I a 
S im* pica, must be something, that go« s to the person , «is, il 
> tne patty is exe* utou , and must be ir» bar ot the ho!< 
Ciii't. { | # manc i 9 which is not tin s ns* , am* the fact, not 1 m mg 
,'04 j in the mimuluic knowledge t»l tins l)i f» ndant, is denn »t 
uttotdmg it* his isib.immon and belief 'J In 1 <;isc of 
titlu s has been conudeicd momalon- 

Hu* Cii *>n i i u” - Not alwa\ ■» 1 In lust cist 

is that upon tin tithe oi tabhits {' /) I'h# ddli'idt. »»l 
that w is, that if the puitn ■» h id i;nm * » «■> in tipmi tin 
cause in fa[iui\,and tin. < an r hid nano t»> t h<a?*m« 0 it 
might han lui ned out, that nui.-no wonhl \ux\i Ikm 
gj anted 1 hi \ toiiml then tim imoimnu no , ih.o, i 4 
by a modus tin Dthuduit >* l up a il< i m agunst si- 
ting lot th, w bat min iMr mat tc i . hi had. «h< puu might 
die before tin aicnuui i .sold h* oi i*i»» J I In n th.i 1 c.f * 
goes on to stat< tin ms* oi p»< . \« * i who, l1i«u *h hi 
denies i!k dun, must imm\o a. to » i i. n ot , ^ 

upon a iioditot s hill \V|,m \ m i m n, iln i i *• c 
of f/Vo/i/ 1 * sb« j i, btipj osi , * h *h I 1« d i*> «» i ■ n, » j inning 
as t u ctitoi, and the di hi cl< »iu d - tin , mo., uh* l »u tid- 
ing to tin* iiU/ihtn d»‘. turn ln\i j>.rd th* rkln, ot thes 
must ha\c set forth tlu at 'Mint j hit » m rlu , efoie is 
just as imon\ uiicnt as tlu l«is» •>( p u tin i dup 

In the case oi ( //«/#■• H land Ifa) d'rii toe n 
rejncsetilccl to have said, what cannot 1 *. , that, if the light 
is ilcar, the Dei* nr, uit shall set forth the account ; if not 
dun, he sh.dl hot, mil ihui hi adds that exception as to 
the bill * »f a tuditoi oi legnUt In tlu subsequent 
case (( ) *lu ( nm (il / sa\ s, that dt pt ndtd upon 

tin* Jat i <.( l v,‘tn , i as to the *ight to the account , and 
in some ion i t u motto i swoie positt\cly to the iegMi- 
[ 305 J iHdt\ «d tin p.uti , and l.oid ( lnef Baum fan fie i is made 
to sa\, that, » it was sno«n positive!) , and w is in the 
knv/wUd^ oi m put\, ih it fact was dispioMd, tint 
would gin tin* light t«» tin ili'tmtu . but he procct ds to 
sa\, that if it w is not in the knowledge of tlu* party, they 
\*ould compel tin cb >iovu» , and they did in that case 
f unipt 1 tin eh aou iv 

'linn followed all the case, befoic Loid not 

onl\ as to the diSvO>ei\, but, in vdmt mode it was to be 
obtain* d , a d that bisnars fotwaid the other qtu suou , 
P1es,mero1\ wheihei Mm *niv not h i pUa bnng loiwaid onl} a in 
th7ulcum° f ? -> ati ° n oi tlu Minin n.nt *•*•, staled in dn ,bt!l Hii ca* 
t»binces state I a puuhtisi i loi s aluable r oiisidruitKiii coui^^Aci) tu .•» 
by the bill 

f ii ) ihmdu 1 \ *f til, H *' 18” , > 1 Caetl hnh 

* * ' V +t t \ 1 1" ny% ■ it »// »v» ». 
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that. If thn detune is to Ik* maintained, which is posi- 
tively ass< if* d in some of tin- ia'As, and duned in others, 
■U is notes >ai \ to di termini, in wlut 1mm iIim is to he 
done V case ot partnership is spued , piaung it gteat 
\auot\ of mounts, ami statinr s"*u«d u< tun* tances 
oi (act 'I he 1)<. hndant dm -> not put in a shoit an mtr, 
oi r»\ th< k tihit of* a pha oi no pmtnu ‘‘hip , but pub in 
’an mrm.i, stall nu, that time is in pai tnci slop , nil, u»i; 
to ,i,n\ur \ihu is ini <»n\ oiuent to him to answer, hut in 
» \ Minn *11 that is conunnm Mlnr» a pai ly d* miu ^ 
pubo p at is had in the fit i instinct * so upon a plea, bm 
it f b t > suit of lilt eptmiiiU pliadinu fuubi substituted, tin 
M I|" l-» llius 11 \N tilled la *U IS pin to till l \pi Jj Oi 
•n* pidemi nl ol ih* M tSu t , and tin ,\Ia->1» i is i ailed 
upon t t ^'v. pulp, mi m oi i maiU r ul.uli, \ iih the e\ 

* 'ption o* tin t is» id p.t.n, ,>mdt\ and toil .une, tt »> 
not tin habit of tl«< hoi.it fi i M list to i!u m . 2db , li Uu 

Jh tin* 1 mt )>\ pit » put ^ m a Mind* t *' t oi t\*ialhci', 
conslir .t ni; out i!t It u c, i l»c\ go to is- w upon that , d it 
ii h. i.ud na »in 1)» n »'d.inl ( ih< IN muff is diMniv.c d »f 
lo< tin J 1 . »* t u tii r oapui \ iidiocted Hut in tin** 
wav, th. !)< L nd * *t 1 1 »ni i m j pi a wl* it he < houses, issue 
niinoi he y in* d i»,i* . tb» Miede I u t, supposed to be tile 
haj 1 »p tin Ibainrf »i !i» nphi •nu->t jcplv to the an* 
hwei is in- find *• u , tii\l m.nl »»» to Ion#, txpmriv proof*, 
upon a gr n v.i.niv ot f u is , which is an unmet ssarj , 
vexation** bin tin i, tin mm upon him. Lord Thijkw 
»s?cms to have thought that, li a Oclmdam answer*, he 
shall ln^wcr throughout Whethu that is rujht oi not, 
I am coin lined the foims oi pleading nunot aland, .o 
they now are, upon the repotted ia 5 ea 

I will read the bill and answei, as I did m the otliu 
cases upon this distraeti d point , io> ihoui;h I mint mu 
shank iiom it, vet out oi it spur to those who hate dif- 
fered so much, I ought not to dec idi it in lease ia wlmh 
it does not ariac. 


The IwJ Cm\onoi* disposed of the eveption*; 
,a\ing\ it was dial Tins an* m-r did not involve the gent* 
*al point. 


lfto, 

Sin\ 

7' 

t.S'i .« 


r 306 ] 


Ik, li 


Voi , XJ 



m 


t 'asks in I'haxki m 


1805. 

VVN*/ 

i! n FALLOWKSv WILLIAMSON 


j\i* r m nt Tllh oi5gin.il hill in therms* , filed K SVv/mn /$;> and 
b\ Mi' *« ‘;* 1 Biufoxv, tenant*- m (inmiiou, prn mg ‘in, t , m lo a.uri.iiK 
IM M.'i'.f’s *u a ^ ,c| d hr< n s osidiiit (1 * \ ii M P 1 until* , a»ui far- 

,, r , »r» thei l t'l u*i aitordtngh, than d In tl (X I »th , i /•'»/; A// 

UpM 


iijnn liiil oi IjlIok' an iv* r A l»di of m . j\oj > ?•!. A h\ 

lc ' l K 'i''* S t uMtn i's «tloiK , t .i^tiPstth* iim ))' f> m> ini 4 m • * li* i 

ti\c 1 i in* sur pnnmf, S»(vv;/. » /y// ,» t . »- *i« i«nt ifl . n* i a, ikm" 1 im a 
\tvm, if nm » I)» ft ndan» , "Utuv', ih it ih • u 1 sMif than i’ l >\ tin d* i(li 
Co piu.it. tf ti that tin Pi m,»di m tn< hiP oi i« vho .*,his 

\j< rsoiifil it pit .t m Ji> « in .mJi A o» C v « t! « «■ »«m’ 

K\'uil, avl i * 1 i j'»j' that t»> -ini t *a i u\i\ 

Mm * in) 

!>• fin . ’ 

I . :V.| . .1 . 


must tu n> ««i« 

W’hf bt * 
the on#* i «I 
Dcfc id ml i 

ll.il* O! 

ders h»i Mill 


siaod t. 

\]\til i i v t IK 1 ndaii s m 1 m\d hi i i«Si i io) s vtt.fi 
tmx* to insMi • li hiiv, ! iMiw-.di i h»hn. 4 !m aH la- 
ment iuit.il ,n p \ !.iP ,.i » .* an 

toanbVvi I i'o attju !mn nt i i v i».t «•! .i .n-o,, * ‘ i .1 , oi t*u 

otjriiuI lull, pi ,iriii * wP ( i *i lilt i\ i , I,' .,) n • ! n i *m ««« > v iw 1 1 mm 

can begin | n j} U 4 - *n tin » »* * ! n « \i»m (• a > « 1 iln ei- 

ai^tin with the .• . , - . 

usual romst- uf ™‘ r Un 1 v ’ ‘ ‘ ‘ ' 1 s *. .n ■ Hu Ui* 

out mIhi ftndam was no* < mu .. d *n« , »i m *• 1 - for .jiiu n* 

tnn« to hm*( r fh t n \ |\ L .< « in f in oi u* it >> i.i • ->,*», »«u I),*- 

caipe 11 sit v,i K‘ Ml mdii >* \ » •nd Im* 

"[**307 | mcnl * < «>*.tv ».illPtS th.it 1*1 t* 'inn ]/ a i n< i!,ii , n»* 

two giounrK hist, tlia< n, * t , i i'n 'uvi u; u( »ln 

onginal PlamtnTs, w i, in f * * im* *o d.x mow i v u* . 

52«Pv, on tin tndti a tinn ohiaiti «f 


,7// [,i the /Vi? .o ( /’ 

r l hf l)t K«u( t.n, Agi* n i 

mh t lit *i ■ ■ i t U <- i»* a « 


1 ' 1 H i * i i'O to an 
n .»! (I t i ^ .n.l n * i A* » * to 


«itii\vM tin h» II * I .v • *n % n li< h .«t* *»j m«u» in ih n 

stum' , Ci i»mh *n;» \. uh . i •»»*i i f* t ^ \,t < ks \*» time 

is |jm n to ano* i ,i 1 in o[ n i\<;> bi- « o.ol if k usoilpv- 
r*od oJ t .v;Iit J.i , > 

I r pon ’In i tin i |p»mt u n nor n.s «>-ai' r th.tr J.r ,nr- 
\\\ ins « 1. 1 nt in ( oiit'iM i. • Im ill.] tit* i j> *i i\ fait O' it »)ij- 
jee tioij, if it iia* a to. m. i ihoii, m'isf be lA**n l«\ ( 1< ,i oi 
itfuuim* It i'uinot li. mad*' !*\ answer [u) In I/r 
; 308 J ll'if'ilf \ ulitior oi ilit Piaitii.il K' gist* i i <* j a c i*-i \b) 

is statnl, mi \\ !ii< h it was KM, that, it two jowt-ti n mts 
or tenants m iomm»>n au PlanmiK, anrl one ri leases, ot 
dies, the suit rloas not anile as to the otlu t AilomIhi^ 
to tiiaithi'tf iw m> ab.iU nn nt a- to Sw nnnnton 

Mr Beil, jot tht Ihji'ndants — In otlu i m port** oi tha^ 


f<A M.imv I'oViS J, *; r Uni V,h Sc h i t In .tUrn'M' fc’ l 
Fauitlu \ &* t *. tml tihiUi/ v C/av , ti.s 'j> *» 1 J 

fuj p 3Ub l H) “ . o ' > <h Htj *. hh 
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ia»t a not, i«* a'P'ul, that, thounh ih.tr is tint' as to joint- tfOs, 

.< i»ant" » i not t*.u* as to l» iv*i»t > m i unnum * all oi 
• wlioii) mu t |oiii m the hill ot loiun , wiuio the abate- i »yov> 
Jitrnt s K tin eh atli of a PI until! , though upon the 
'leuh of a J>r i* nd mi tin suit is rt %i\ * ' is a;\wnst hi Wll * M *' 

"t j»i t N ur « s o*ih Ihwtl i he bt »iiivhii oi tin list 

( eiv\ u' 'or b >, o ' /‘'ii'ts whuh ni|v. haw 

in i pin ill thi patios %uih the p*v\ IMnniifl In thi > ,u- 
sf ok l on oi lit 1*1 until! , u in ( f uim* n, <h« , ];i 

» nl'" ill ■" a hul, l" jkiuiiI, *ii u tin Hi, 
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tlu piirtiti oi li’.L C/OMt * ip in tin t i ( H no. 5 t\f 

a* tin U\v of the f ouir. r!’< piutoe e»i oi » » % * iu.nl 
hook of piathc', though a vu\ i; od book . r A f. nma to 
am u poi t, i oi.ti uln ted h\ «o >th i i \ lot \% inf <>i au 
fhoiilv I ani jo liasou upon jo m* ni pi.pi*;! , n^ei 
joint tenant i iih t hill, iino I)’ tm 1 « ’ om th< o tt 

ust sutviv* s, without (Lon^t th.«t 3' no ik,h "i« nt but 
i»ii stuvHoi mat i>(» on Wat wlim th« i.u est o »‘utt 
oi tenants in * 'jirmop, thcic is prodinu us iMbc»»ity ami 
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sou 

180a vAit injustice in deciding, that if one dies, the n pH sen* 
^v*o tat*ves oi that one may, without making their companion 
Tuiow ■* a Co-plainti 11, tevive. The first difiicult\ ia ofthia^ou 
7 i he PHmtifhs in tlu bill of icvivor suggest upon tlu bill 
ttui't'o* t j u ,y are t j le rc *p Usf *ntativt and that they stand in 
the place of the ongmal Plaintiff lh* D*h«dant upon 
this argument eithei 1 % or is not, at liberty to ainwci. If* 
cutuinly nia\ show* cause against the tevivor in sonic 
r wav. Suppose he does not , and the upiesi ntatms ic- 

t 310 J \ n o il tlu Co-piaiiiiifl with the original Plaintiff, de- 
ceased, dots not ldimt, thai tinea pci sons aie tlu repie- 
si nntiw% what is ihur m tlu slate oi ih* 1 fiord, >0 put. 
authoi i/ing the Conn to srn , tlu* suit is ievi. <1, m that 
stage, until tin sunning tenant in common ha « dour 
s»unu ,ut ui know h dgmg tin u lation, in respect ol whnU 
he and the alU gt tl 1 ^present ui\c agict, that thin i** a 
light to kum' 1 1 In mu' lvxng u nani in common must 
have sow t <ypertumf\ ol doing thu He may stat«', that 
he i » tiling a -uippli m. ni.il bill to !»rmg the t* al 11 j>u * . n- 
latne beJoie tlu Cowl li he »» mad* a ( o-pl untilf, l>\- 
joinmg he admit) die < has <u t< i ot ihe iej»n scniatn c Bt.r 
biippo-t, he knows, tlu othf'i tlu hen, that iu rv 

obliged to gel on with hn <ovn s»ur, and know 3 am .her 
pel son to be the lien , without whom he « annot get on s 
what is dun upon the mold, whin the bill of rtwvor 
does not make rht suivnm a C< -plaiuiii], to show, that 
he admits ibt chamtui ol the Plaintiff reviving * 

Beyond that the re 1 -> another difficulty, and a very mis* 
rhiev ous emueep m c , in holding, that the rv prcsentotivcs 
may revive Without the ongtnal Co- plaintiff, even if he 
docs admit, that th« v are the representatives. Cmwm* 
btances may lr»*e taken place, from which the sumvor 
may know, it would lu in os. injustice for huo to pitiiiic 
the suit: and that + hv lepiesentaUvi s of the cltccasi i tc- 
xiant 111 * omnion know r tli»t Suppose they ieviv.*, and 
instuul of a ph .1 o * doinuirer the Defendant) state the 
objection by ansvu i , and insist upon it, as entitling them 
tiytht same b» in lit, as if it had bien bv pit a - (a) die 
rausi might go to a Ik aim,,, wlicn levivcd in the al«s- me 
of the ongmal Co-plaint ill , and he may bo engaged, and 
C 311 j without his consent, in iiuth* r litigation, wheic lie thinks 
it uniighticiib and, if lu hid h* **11 sole Plain lift, might 
have dtsued to hive his bill dismissed with losts. Iu 
what mocltt thin is h*„ to mme, and bav he will have no- 
thing nn>i e t«> do with the suit, for there must he somt 
form, in which he shall be at liberty to do so On the one 
hand theie is gieit ha/ ird of injustice: whether the al 
leged lepresentativcs aie so, or not, and if it was to be 


( t* ' See the note v a av 4 *, il 
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musideied (liigimlh, then* is wist weight m the doubt, 
thet hasM n i,-i.*i«*ed to, and upon £**in ral pimcipfes 4 
•she ej in dc'pij.cd to hold that tin rev nor oui;ht to he 
in 1 an, £' it u tiue, as has bun sr wd, that upon a 
ii'M’oi I>\ w ? ie fvbts 'til mu* t join. It iui lx* stsangc 
tiiior. *» \/it 1 /' to *-a\ , the pint i ecling. v 10 to 1> L put 
m d-i am< not oiJ\ .is to the j>ci ions mmg it out, 

and i^ainst w liom it n is sued -at, but again* l p« t suns 
hi \ bom t* v\ is mu uddit iud, and hawn* no knowhdjw 
id it 

Ni st, ! 1 tin i ipusi utatne * »ui U> liK'tlun bill of n*- 
, u-\, a id ill it is onlv a ^ to dn li-MOM «_d the diteseed, 
d-oe'di 0 at lull -UM > tlu oii»ni«l t him *> tit, rausc oi 

‘ cl, ollU iioj til** t,\«> < .Ills , I c jyiiud, so tha» the 

*' .« - « in kinv, in whuh M’ua»( going on ' It would 

' 1,1*- i 1 , md l' v iMSl flu pillliijh of ph adut ; ui K<ptn\ , 

tbit, then du intci« st i « * n . < .i.tothi mhjiiloi the 
son, ii* *d I »*» < npe me at, uul tlu iJifindaui 

im,’Pt ' I ;» i ! h*i *,\ ant'd that the b.P of the it - 

pi .c -it u x . s -houtd i , \ n » a to tint - iui. tin inU n A oi 
riu* « d 1 1 ! I ii'U-tl not I * '* K *bat«fl, a- d tin n foie flu 
taoiaua 1 1 nun -I, deurpi jb >mo\m in o have no 
imluiat’oti to f ;o op \v h u ♦** » mm' Tlit ^ut as to 
the imm s« >A Mu d< n n d Mpf f F, « n it mu >t :r* dn* t ou- 
tcrop 1 If 1*1.1 «»i ‘hi ( * *u i r Im 1 |I /« e « «Lin*> # it the UM* of 

the si nu.ti , r> li'» iiiUi. -.i nut alj itccl md at tlu suit 
oi the iepie » mat-* ( nn 1 » kr * m t'u plate oi tne tlou.h- 
ed- IK* comm <j ,e v e is, dl s»,I»m pn*nt ptoc#v% mu>t he 
at the suit oi both and in a muse, t nudi^i m iiu* namt * 
oi both, and it *s vti\ mflitult 1> nnkt out, that the 
nui*' nt u r<i f ir?i > end vlln<\ is tin < ause of Julfvrjt 
7/c//, and oth?"." 

hiv p» c e a in opinion is, thru thi »**tia # hm< nt n meffnlnr 
at 'ui) i at,. , a.> it iHi^ht u» h** ,u llte s ut oi both Plain- 
t*fb» , a! o, that the at tat Inn. nt in ilu o( “ I'tJi ' t * 

" ou f oiht, »” is not at lh< siui *d both the Plaintiff*, 

as the name of M nnnnto i d«**. not nemr ni mat i 
of /Vi'wcm and eft's* I will 3vm< the c auibrufiC' 

exaninud in thi Rtg*'>tu\ B joi m b* hue l <kmb die 
point 

As to tlie ordet im si\ wet hs tune to answer, it rannot 
be si v u\m t »r tin ir»cj'ulanty, d ate*, upon the tin uni- 
stanei, that thi. lull t» at tin inflame oi the tipiotiiu- 
titfs onh . a”d not of both pnties, Im it is a«imitted to 
In sonutlunp s»ib*,i ,t.m» i h * Defendant nut A have some 
time to put fpi*i tlu n«oi t, \\1m i* itcu- 1 irv t * shim, 

I that the piisjpN r*\ivmp sue not tin persons i »itith d to 
■ erne Whtu a iou,)i bi w onus net i ssar\ by thi d-alii 
ol \ 1)( fendant who has not answered, the Plaintiff mu # f 
bate in ansvvei hodi to die ougmal bill ip<! the bill of 
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180>. iTvivor, and though there is a complete ansaei to the 
original bill, yet m geneta! Uios the Defendant to the 
JP aip*'v*- bill i»3 tevivoi mav, and »u m inv cases must, answer: foi 
v instance, an excuitoi as to the natmc and amount ol th»* 
Villi^vson , li%sc t s But it. he vtiv < xiraordnary, if proves. 

against the I)t ft nd.rit 1 , up to the vmv point of custody, 
remained upon the kmh' 1, that the const que nee oi tin 
death of one 1 * 1 x 11111 df, the suit not abating as to the otlicu 
is, that tin !)«. b nd ims though tin shir uliuitn al pet - 
soils, are to have all the end* is foi lime tin \ on g mu Ik 
^13 J had , nnd cun tin suivivoi cannot hivi the piotes*- of 
the C emit, until ill tin s inn umi v d time ha. run out. 
Til* pi a* tie r f annul j.ossibb U^that,^! 1 it Defendant 
lias had all tin* u pc, to whul. In \v..s entith !, Hid ha . 
got into c<ai«t m,u, thv death ol on* Biamlift putgistha* 
contempt as to dl thi odu i Pi.untills, and gives u ni;b» 
to all the oid* i > hu turn igain 


Jft , h, m*r ipjd*e»! ♦.> b\ r i he land (J f'u , 

said, he Lad Jih d s< u lul sin h bills, b> the n pu sc ntat'M. 
meiel) . 


July 20* The 1 /juI Chanci t 1 or — Wv opinion in tint the pro- 
position in the hooks is tine, that, wheie one tenant ill 
common dies, hi* iepr< senfative miv ievive without the 
oth r, hm u ii tun Otik in a qualified sense. He may 
revive vwthont making the othei a Co-plamlift hut, if he 
doe* /), ''f . in .t unit** hi'ii a Defendant file ease of 
joint »< na u» is n >t m the h ist analogous To bring ho- 
lme the C »nt m lpi nvuvd « ause all rhe paities, you 
must haw all upon a i* coni, that brings them all together. 
r I be emu »e -a» * n in this instance, is, that the rcpiesenta- 
t*\es ol itm ten m< in common iv.vive But tin re is no 
tows. / to the com l, whether the other Plaintiff means 
to take an* pa. t in the suit, ot not He must these hire 
uthu b» a Co-plaintiff ot a Defendant L he m \t < on- 
sideiation, vhuh h i I- co ti n at diifuidtv, is, that unless 
that is the tub oi the Wouit, there aie* two c mses , which 
foi the purpose oi subsequent process I do not know very 
will how to put tog*- the i . Then is an attachment in the 
revmd i tuse, hut that docs not tinhiace the original 
l 314] Co-plaintifF in an\ rospeu , md, if ao.i could revive 
without making the ongiual Co-piamtifi i Dc h ndant, tin* 
process must of necessity he tutith d m both causes But 
that would be error, rherciote the * aust is not well ie- 
vived. The effect of that, with reference to the othec 
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j unit, ii > to the tun*" to ansuti, is, that wh.it has bceu 
done m the taase i.> all wmnn in the foundation oi 
U ( r pon the^e prim iph a theriint* the attachment i* 
tu nug 


I Mu,. 

l \! 1 *\\ r 
W 1 1 UH-x 
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//, ir 


?'\DhR ‘1 hill ^led h\ ti« dif j] t oi / 1 »» A- *r / T »/. iii 1 j fj ' j ^ } "J 

wnlu u a-* m.idi . th it hi , widow »nd i v < iuu a ))» (< nd n i, »< f „ / v 
mi, should n count tm «Jl >iimi ol ijiup« \ ii»tmdh'» tin o*. fuil,. 

LuOf'Ui b\ lni,oi 1>\ ai,\ Htliu jUiM.iu h*i l. n >w\ '' 

-I . In the «tt count slu * 1 1 * ik.« .1 ati dim. nm h.i « » * j j ' t 

*w lion, utun-d In tin wg» »*t oi tin u %tilui u ..uti’M 1 , * *■ emun. s-e,» 

t»» /■,»/« hvu! Iry b.lls % plot end m j ",n i, mom v ns dis- lo ***•«*, 
’haigeoi bonds j imii !>\ il.t ,nn*he ) <d an c ,nu in 'Vu^y^fuiia^ 
that i .land, horn tii» n slat » lot lb* p m h,r i -in* .«< \ , aj J , t ,„ M J,„ 

Hi nh ]m\ ihli . *u i oidiog to th* conn it t, upon th Ko\al Vihu, 

K\chanjw , Ijjiuimi \u t \. t ppon lu i»**r ta^» n io the je- 

poit, di illmvmg that i Jains, an in<;uii> t Vt i*> dutefed, 
w he tin s woodin'* to tl » iou,p id lint India ti ansai lions 
the ccmmi-mon tor piotming n nut*an« es lor «u his, f a\- 
ahle tn London was pi:d h\ the *'r* dil<ir, < i the d* ntor 
An exception was taken by the t woHn\ to tin vo»<d 
ifpoit, stating, rh it *u cot ding to the usage m th • W\\t 
bitiii * , as to wlrnh tlie ivi Unit ssas eonti .diUuiv, die 
commission was pin) In the d» hroi , and was d*u , i * on 
though the tciOittrinu wai noi thioogh ih« agi nt, ll at 
his liKiam ir 

M Rjmijft/y nvd Mi [hi! ?n 'uf r hv hutj>Ur> [ .3 4 , ] 

Jlh . ti?< hc\ iA, anil Mt fl-u } * J’>> n * R*p*» < 


T/u lad (mam I 1 1 n|> — I he up. »it iipon tin 
cnce, diniud as tts the iis.igt , a it< s d' «iiiidaut> oisiv 
01 st \ e u nsei chants in laidm* n}ne » the imi;’ to 

bo, that, though a bond is pat .tide v\ l d,}, the cuc'in^r 
jshalt allow the comguss ion to tin apent, it<ti\iug the 
itiomu, and iciniMing it, 01 (ailing upon tin th btoi to 
remit. On tlu otlui hand then a*i aflahuitsln two pci- 
sons, attorneys and agem » in /tfintmo, statmr^thai fl.« y 
ha\e ritten 1 ccucvl and icmiiud debts, and, whtu* the 
debt is ]«a* ahh in J aidui, tlu toinmissu»n, li it is pud, 
g is due Inmi tln*(hbtor A thud distimtion appeu- m 
4 •ujme of the atl.tl mts , th it the u editor alw.iy ^ pass the 
» oiumission , though the dilu i-» p«u abh in London: c -r- 
*cpi, where b\ spuml agrununt the dchtoi is to paj it. 
Sotnt oi the affidauts attempt to explain, how, whcie the 
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1 <JOJ . ag* cement is u> pay 100/. in London , the cmlitoi 15 to 
hold the lonlract satisfied, if the debt is paid m } i\unut f 
(\mi and the c 1 editor reams in tendon only 95/ t do not 

'' comprehend the meaning ol the reason ot thar usage, 

k,*wux throwing the commission upon the ci editor, as it is sr t»e(L 

The cjiK stum, as a question of law, it intis thus- Where 
a debt is contracted m jtn.nnn , and is thriefore pi inn 
Jane to he paid thue, it »•• obvioud\ icasonable, tliai, d 
the < ) relUoi Im s in / wit/wi, and Ins agi nt makes it de 
mui.d upon the d» htoi , uSit n h« resides, and lie th» u 
pa\ s fin* whole, Ik has paid tin u< ditoi, when hi* hi, 
]Mid the ,ii»i nt , and the < sju n‘i ol tlu. f'lit^nisaoi (l 
the ch l)t 1 . Im tvve* n the 1 1» ilitoi and hi* ag*Mj«. u • e m 
Hanoi the ih htoi luum wtisl.id iiut upon . 'imt, 
made pav.ilde mi lonl'i", (Ik intlifot i* in I vi l t * » »- 
[ 31 (> J re iv e so mm h inoiK \ . and toe j 1 1 1 no dill* 1 ' 1 i\\ u 

Jf’tst India lml h'\fr it nultuin > I r.tuutx hu «•»' li 
to doul t, that, \v ha< 1 in uu.jio 1 to ,»av » •)/ ml* 

Upon tin t 1 ol he < ugh. Ion i\< ih.it sum # h le 

upon tli it da\ li he lad , ill d 1 it t will’ a< u vvh> 1 1 v< 1 the 
crcduoi sues luni, |h« la»v ol that roiir*} on hi to give 
him just as iiiik li as hi would ha\* had, if tin 10.10 ait 
had been pi 1 burned l Ik iouu.uv pi maple wouhl fie 

most dangeious as to hid* umuga p s Isuppo'i, die 
money was made pay able m / intuit for the ver\ pin pose 
that it should he lecemcl without d< dm non. With re« 
gartl to the usage, as repiesentcd on on si le. that though 
the debt is pa\ »hlc m LondnUy yei the dehtoi can d T s 
ebatge elicit unde 1 taking Ly pa)ment m Jamut o', amt the 
agi nt n ten mg the money, is to make the payment m 
London y dedui mg >/ bn (nit. Jiom dial mom), paid to 
his piiiif e*«d in l u*'don s that is in unmuon seme a pay* 
ment m Ju.tutiui instead oi in l cud n. 


Th Jad Cmmihor — l he fust question is, w be- 
thel , win ie a hoi 1(1 js givin by a poison Ii\ mg in the 
lt\wl Indit^ pavabb in I ordon , and bills ait diawn tor 
the payment, if tin tit otoi these pus the money to the 
agent oi the ere di lor tluue, that agent is entitled to ictain 
commission, and, if ->o, whether that is not a commission 
to he jiaid l*v the d hior * Hie agent of John Kcnaion , 
in the IfAi Jihuc'i , had received iium the debtor bonds, 
to pay, upon the Koval Kvhange in London y bills ol ex- 
change io» paynicuitoi the pure hase-mom y The agent 
1 emitted the money , and ihi money actually received in 
London was so math less than was to he paid, as he t( - 
, 4 tamed his commission. The result oi these circumstance 

is, that the person, who had undertaken to pay 10 U/, upon 



V\<} - i\ f ii v\f i;n\. 

the Koval K\(hanr< in »t he re nils the moncv 

* tin out>h the 'ijj* m of the cr<dito M and cl'K& not hmiS’Jf 
tin* t* Mini-jsi.'i* to th.U at m, withholds f»oin the 
cn.hnu 7 />/*/ oC, the teviU of «vli«c h N, tlur the 
debtor, though honurl l>\ the c«mtia» i to p«u loo/ upon 
the Koval h\*hangr, I r nJ //; j \ i.nl / *m- 

*isi*d. th it tin. * -..tight the a m <u t 
fc i np.b* to dedm t the t i-mmi J I. it { i*k 1 

Hi. i \ itlcm c , jMnrltii < d h\ thr n >)i> iitiu<i m i. \ 
d Hilt '!li n, quin mtu *li« us *•,« .jwiihj ii : m ( 
a. in .niiij tn.it to ij* us if/ . uni 1 i., tuu it i *« a 
th U, tuon^h iht .iv/ i>l v\ onid hi* ’lMlI' 'l to * oiliiiii p. 
in null i, i- c Homi >s«ou t* i hi »i t, to pi. , t «, I not 
the uuliioi, iulp me »ln inom . it ins to 

Ik .«> , fin, if the e!i iitoi * to j 1 e >i i ami 

iui< »hioo<J tin i'»» in »t 

i> h) t th) nr 0 j fh, t \, m , 

Into th* « i ethmr the uhoh 
► ntitkd to it ci iv» upon ti r llw, il tsOion/ 

V Itu this n t* t * i'i i .«! h I hi.l .oni'* 

doubt as to. «h* pni[unt« of it I i t>o d. b* otojii t“ hi 
di « ide d upon the .\iiU ii c n«i. s i u n, cn iu.i,i , pai - 
ticuluh ,i ii ..it/ v uhi« h >t n .<» .u \ lh t » • nl 1 it l "/on 
the in auing of ii.* conti .i« t 1 i - .on, who unde JtasL^ 
to pav, muM p iv that rnoi \ without d* ductum in >.o s '- 
la)ui: cthciwis* he does n )t mat * g n»d his i uutMiLt 

The agent of M s A</*/.^,i and John A urivm hating in 
the Went hithe ' r« ci iv <*d the nvmov pu\ ible m L'jihk /, 
they have allowed to him that, whit «. unun this pi sntiph 
should be demanded against die dt him, no/ ti/tiPat th. m 
so much per it i»t. upon what he rueius B\ submitting 
to thp ouiei she has undertaken t<> account foi all ''ams 
received by yoh n hutmon % oj h'i*tlf, m nnv other poi- 
son for his or her uu , and thus vmus being i revive cl 
for his or her use, and this Ik mg a Jcdiu tion the age pi 
was not entitled to (hum fiu-n In i. sh is not entitled to 
retain it 

It ottm red to me, that then * - no wav of getting at it, 
so as to excuse hei from the pnvuunt, unless it is to 
be tonsideied a just allowance, lit it shi i^ to claim is 
trustee , or as a tat»i* m which tin* tmsiii had aettd so 
much foi the best, that she ought not to In (hai grd with 
a debt, so mcuued. But, I appielund, that will not do , 
for, if a trustee allows a person to ictam a sum of montv 
which by law he is not entitled to ictam. tfiough the 1 
trustee and that pi i son inav have so settled the 1 act mint 
.between themselves, \ct, if tin person n ct lving the mo- 
•nev , with that deduction, has entered into an undo taking 
to ai count foi all money received loi his use, the whole 
.sum received fioni the dcbim is received ioi the use of 
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that pci*»ou By the law of the island the commission 
i*> <luc fiom tlie person who pa\s the monc) , and there- 
to! e Mm, K'.nnivit might bate recovered it from him 
11 the agent could luv< insisted by law upon keeping this 
commission she was obliged to pa\ n But the agent 
could not insist upon that, lor his duty was to receive 
the commission fiom tin debtor , and, Anther, In was 
bound in law to n lust to iecoi\e the money, unlcs* 
the ckbtoi paid him so much a> would enable him to 10 
mifto h.s pi ineipal, without »\])cnst, that sum nfiiioues. 
which In the eonti.ut the debtoi had agreed to pav in 
/ vuthn Taking it an} wav, thei^ibie, tin*- allowance 
t annot b» made 


'! h* 1 exception to tin' it pen 1 \\a . oven uh d , and th 
balance oidu*d t«i be paid 


C M 3 
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A trustee 
charged. 


BY the decree in this cause an ate omit was ducctcd ot 
the money arising b\ salt of pint of tlu lest itoTs estates, 
come to the hands of Hmnj Mtxnu\g % John l'u>hh t,and 
the money, John Span vu\ the trustees, or their executors, & c. , ami 
under (Jit cu- an inquin, m v hat manner the purchase-money was paid , 
ctintsUmt*, the receipt signed , and m what manner and by whom the 
iifuleVcccipt " intcr( * st wan paid dm mg the lives of Mooting and I'trfdu . 
the sale uniK-antl m whose hands the principal remained 
jc*wwu*y, and Ihc Master * repeat stated the will of John Tin/hi 
permuting lii» devising and heutu atlunn to Ids executors, A/w;j,sw, 
keep and act Mooring, a\v\ UtMa, then heirs, exoculois, N< . all hi^ 
with the mo- freehold and leasehold estates, upon trust to pay the 
ney contrai y rents and piofit-> to the testator's nn ce hMs-abeth Spanon\ 
truatf(l) while unman red , and after hit man rage upon trust for 
Not charged her, her hens, executors, ke.. and he gave full power to 
in respect ut his said tiusUes and c xeeutots, and the survivors, ike. to 
the int#*rest^t Sl jj an( | f ] 1S j J(r , t . 0 f a ll 01 a i*v part of the said estates , ancl 
luyqut huiil] diieclcd the mone\ s arising iiom such sale oi sales to be 
having notice put out by his said trustees or the sun ivoi s, &<\ upon 
ufthebuurh government or real icuiitv , and such moneys and the in- 
of trust, and lCi( ^ and pioci c ds tlu root in the mean time to be applied 
upon the trusts, he foie directed as to the,, estates, and tin- 
rents, &c , and he dccluied, that the ti asters, and the 
survivor, &c. should have full power and authomv tc- 


acquiescing 


(1) bee the note to JUovty v Jblukeman, unit, vol u p. 5U0 J 
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make such settlement oi all oi such of the estates as 1807* 

■should be un mid, and the money produced bv the sale, Wv 

*si*. the said trustees should judge fit. on tin in.uiiagcof K*u. i 
EU \aL 'h Vjhinoiv; to the list of Ini and Sui issue, and 7 
tii'det siuh lestrirtions as hi* siul uustc' ot tlu siirvi- 
vnrsofthi m, should think fit and ptoper, and he duct ted, 

*h 4 tt Ins said tinsfocs and e\ctutnis should not U m- 
vwtiabh or <u rountubk foi an\ h *ss, wlrnh ton, lit happen, 
of all 01 any put of his it'll and pcison.il cM.ite,*,) u 
smh Iwss be not th tough tin it wiilui neglect oi del udt , 
n»d that om ol them should not be iiiswtiubh foi tl» 
othei s or othei of tlu in, m loi tlu aits, nuipts juumniv 
oi defaults, of tlu oihtt >a oih» is ol limn, but i i !» i i 
fheiii tor hutwli and I * >1 hi. own ut , tempi , and tb - 
fault- , Mul\ 

l In npoit d .i> si itr i] tlio man i i;;i of / //-'A In A/s//* 

*o m ' n with 77 'i.ms the PI ,‘iiufi, in I7s», upon u hub 

omision a Millennia was mule to the upautfi w i ol 
M » 1 il'iu lot life, with t> m.muhis to hoi husband, Mir- 
vnni;r he , lor hi-> lih , md to tlu r»au Sin dud, leu* 
int; iio issue , i v> S \7i>\ I’lt.if .oithim»t ib o 
rontaun d i j ou« 1 , snnilai to that in the will, u> tin fius- 
tic*- t (> sill with tin consent ol M» <■ fliH‘ 1 1 li \ j the 
ju cipt oi the tru- ti < s oi tlu siiivuoi to be a diM Ini gr to 
the puuhasei . iml foitliairh and with all c ointment 
speed to in\< si tin* mom \ m thnr names upon govern- 
ment or real seem itu s, &< , v ilh a dec l.uutton, that the 
trustees, their hen t» , ike shntdd not be ihaigtahh with, 
or ao ountabh, tor, any more of the ‘•aid tiust moneys and 
pit mists, than he oi they should actually receive, not 
with oi lor any loss, winch should happen, of the same 
nioin \ s and pi onuses, oi any part thttcol so as such loss 
happened without his or their wdlul default : nor the one 
for the othei ol them , but enth oi them onlv for his own 
acts, deeds, receipts, disbui sements, and default* 

The iepo*t lurthei stated, that b) indcntuM dated the 
27th ol Sovembn y 17*St*, it was witnessed, that Mooring 
and Eirldn , m consideration of the sum oi 1260/ to them 
prod, (with the appiobation of Eftcmu s thnt y ) by Robert f 321 I 
I illvi<*ton, convex ed pait of tin freehold estate to hint 
and his htiis, ioi which sum of 12W>/ tlu* oid conneh- 
lation nioTiiy, Mooting and EicLhr respectively signed a 
leccipt on the back oi the deed. No put of that sum 
was laid out : but om< money by way of interest un pair 
oi it was p ml in Fuidn to Btnr FteUa died insolvent 
in ipnl, 1 7‘)4 ^ and M»onr.t> dud m Oitjocr following. 

The Mastei unified, that, though the evidence ip- 
peaied exceedingly conti adutoiy, vet a> the toccipt foi 
th. 1260/. the consult ration-money, written on the back 
i/| rhe convex an ce. was sigm d both by Moc< mg and Firhfrr^ 
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uui witness'd bv {nut \win* re s as to the sign antes h\ 
them, U must he prwuir d, *h it flu v received such con* 
sidoinii.iU inoi.C) : the^f,,,-* tlu IK lent lint St'j&es, as exe- 
cutor « d* Mot //;;e, ami tit surviving ndiumistf a 

tor with t: c 'v ill *uim v ul oi ought to he ch.uged 

with the con* J 'r,i m-moncy and interest 

E awjt.on* w < u* ta«v a bv tlu i)» kndant Melt* to the 
Mastei’s t equal, (o) iLugmg the Dth ndant, as ixicuto. 
of Jfcv/z/v, v. irh tlu sum oi I'M ) / as having beta :t- 
nri'l 1 \ I mi will / "A/e; , and mt» n st. 

Tin < ^iinonalion of tlu Plaintiff /in* r stilt* d, tb.it h 
vesign i nr of tlu. treatv in. the sale v epr that fut 
tlu pin (lu •i\siti r u Mon h |ni*v J in the u "nanu 
tlL'sH’i” j * s’d< d u (J*i is/. iw > . //, twelve n.di s it >m / 

wI*»k tlu Plantul ind i it Liu itstdcd* rlu latt* l 
lu mg m Attonuv Hu i*l maul nt v« r u i civ i d tn\ mo- 
ney fi jiU td / ,/ « f , h it ■ *_c u\ t d \ ai ions sums in *» i •* / k * 
bv via} of limn »t t.a puitoi tlu UustestaU On u e ount 
of AL>nn**\ icsiding at a distant* rh< PhuntdF ikui 
applied to hi»n h>i anv iiitei » - 1 dnnug tlu hi* nl / h U ‘t , 
but always app’ud . , hi hlu , \\| <. i,*\ed neat him 

Tlu ovidi m t as to tin Lu i of tlu paynu lit w i . < ontia 
di( tou 7 's;u/U;'? \\ ldow sfa « d, that she wa. pit si it at 
the execution ol Ju cunviy .n* Inn did not the mo- 
ney paid to am one K, / V* tuid 1/', .////,«, a w is rntcs- 
aarv tor him to execute tlu <v»t*\(\am»\ and agn the re- 
ceipt, towlrch jlfj'iuro cl p • i<ul , alleging, that l i elder 
nevei coucidnd l. ai m t‘v man igenu-nt of the tuist : but 
J^eldit pressed h n . sn>mp, it was onlv matter of fomi, 
for he should iet . iv* the pm . l»ise-mom\ , and plate it in 
the stocks foi the b« utut *d tin- chiidmi, and at length 
Moorings alui much lu s t.itior, executed 

1'heie vi ns also i \ uh im e, that among jiUcoring's papers 
was found an ntnuot n» tiu* hand- writing of } icit/tTj 
showing, ihtf the -i nole the money wasrctcited by 
Frvldrr , and tin pi*: united in sectimics, and, 

that In an accoir.it, diaiu^i.d unoug 1'teUei's papeis, it 
appiaiLd, chat lu* ret* vtd the lnon^v , , deducted^)/, 
in ie^ici nt lining M*Ul , foi which he paid interest 
to the fdamtdl. 

Mt A’’ Willi*, tniJ Mt Hait, in * ufifmt oj tlu* £?•' •futons 
— Upon li>e widen i this tr iiisaction is much in the daik. 
The question ih. wherhn from the mere c utuinsuince, 
that this trustee jo iu*d in the iecupt, in ord^r to make a 
title, he ought to bt ch oged personally , and whether he 
may not discharge himself b\ showing, rhaf, though he 
joined m the nceipt, the otlui trustee received all tlu 
puichase-moncv It was indispensable nutssary icu the 
trustee to join tor contoimitv The distinction betw.* i\ 
the cases of an executor and a trustee, though much d,— 



Cases r\ Ch \Nor,m. 


323 


* ussed, has never been oven ulod Aa M is not necessary tttoj, 
*br the esecutor to loin, his act in joining males him lui- ^ 
ole: but, as it is necewtv for a uu^tci to join, the mexe i'u t 

urcmnsUme, that he joins iu the reu ipt, m ordei to " 
male a title, is not sullicunt to chuig“ l. . , unless volt lt '*' 
go iiuthei, .uul show, that he actually lm ucl the mo- 

s M . AV/nr/iA, ci/n/ d/r r fhr A* f>ort — T Lh^ is nri 

tl«»* ordinary case, but the case of a trustee, vohiut.oih 
{.unmg in this sale, fo>- the hum* 1 pm pose ol ^onvcite, 

’cal i -tau info personal , tlu- personal estate bring tap i! 
o' nil ilu thaigcs, unci m» purpose 10 hi inswoul 1 L. 
iUtmc ni ihc oust » aPed up*»n both tmsn <. , to lake gai* * 

^Mt the e< >htu (jut htt'fs should hr is sail , as if tm chtaO 
had itinamcd as it wa . A* tbeie w r«» *alur object 
(Hu hue than mewl* *o acme the piop.iU ha t>n K- 
ncfit of tlu infant qw wisw, Vj' tin • wa* bound 

to set to the upplu aiio’i r i In* signatuic c l die. nceip. 
thtovrs it upon huu in -how, that h. did not r«**ei\i tk 
money. The < ib < t of *h< disliiic tom is in< jel* , that tho 
C o*irt will none casib In li. u, that the tnisUe did not 
eccive the mom i . but it doe , not go tlu It ngfli of throw- 
ing the piooi, that lu duJ iu.*m it, when lu. his signed 
the it,* ejpt, upon ili^ t • 'fuif ynr nint. i Ju circumstances 
account ioj tin l.u t, th< t the interest was paid by Firfda 
It was natural, tint he, bt mg an Attorney, should be fi list- 
ed for that mu pose How ran this Court infer, that it 
was net laid out upon tenuity in their joint naipes; or, 
that Mum rn& did not leceite the who]/* from Anklet t* 

There is no eudence, that can weigh against the signa- 
ture o* the receipt The pap* r wilting by Fit Lie* chargews 
him, admitting, that he received the money: but it does f >24 
not discharge & hating To tonnuimt the evidence from 
the receipt he must prudure the most satis! ictorv evi- 
dence, that he joined foi conioiumy only, and is there- 
fore within the indulgence, allowed to trustees 

Another pnncipfe, upon whuh tluse trustee mum be 
charged, anses from the deed of settlement evented, 
under whuh the}* are to c/u-tcisc a disc letioii, whcthei u 
is piopcrtoscll the estate* a most nnportmt duty im- 
posed upon them.* Tile will is therefore out of the ques- 
tion. The Coutl will not after that hear a tiusltv sin, it 
is immaterial to him, what becomes of tlu* fund lie* does 
not, at he Might, give up the trust uiidci the Mill* Lut Jw 
accepts another tiust under the deed , the unh obp ct of 
which was t*, take care oi the piopcity; which is \eiy 
different bom the ease of a tuist, thioun upon him, and. 
not assumed vnluntatily. Tills is aca »c therefore of gios» 
ami wdful ncgbgcnc e, 
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/hr Lord Ctt fllok — It dots not appeal, foi what 
purpose »his sale was made, * \cept for the mere purpose 
of eonverung real estate into personal. If the sale wa** 
made for a purpose, not authoii/cd by the settlement, 
Bnu\ the husband, hung an executing party, could not 
complain of that sale I'lie money must upon this evi 
drnce be taken to ban been paid to rirUtr At Law, 
wheic tiustecs join m a receipt, puma fa* it all me to bo 
considered as hating indued the m w\ But it is corn- 
pen nt to a trustee*, and, if hr means to « \on< rate hinisell 
' ftom that itifmence, it is noccssatv bn him to show, that 
the money , aeknowlodged to have bci m c a >v* d b\ all. 
Mas m i.u t tucivicl by one; and tin other ) nikd oid\ 
for umfoimity In the. cast of executors it has been said* 
and well said, to he otherwise An a \e e uiur, as it x v not 
necessary toi him to pun, intuiting m the- ti locution 
unnecessarily, the mfeienee i> just the oth* r wav , he v 
to be consult] e*d as assuming a pown i ove i the fund , and 
til tic fore answeiahle lot the appln\U»oi« as far -i - it i 
connecte el with the* paituul.u tran»a« turn m wlueh h« 
joins. Upon considering the * *m pumg eionn that 
rule of late, l x pr it, what I have said upon a lonm-i <»c 
ca$iQn,(<t) th it it is miuh sifci foi ccerutoi * to alndc by 
a general rule oi that sort, than to lay (low n a lide*, ti \ mg 
the application of it by lookiup to pirtuular cm uni* 
stances in particular cases , wlueh will i.use vei y diireicnt 
inferences in different minds. In thi^ case it was abso- 
lutely necessary* that all the trustees should join in the 
icceipt, for the I ‘W, empowering the sale, the settle- 
ment, which m punuple and terms rt quaes, that the 
purchaser should not be] disc hat god but upon the* joint 
receipt of all. The money was not in a strict sens* re- 
ceived b\ both trustees: for the weight of evidence is, 
that Aloouug let hr Ur ) , a professional man* circumvent 
him a little in taking into Ins own hands the money , pro- 
bald) upon ^unc confident c, that he would lav it out 
either mi the funds, or such other security as it might be 
invest '. a in consistently with the settlement, \i/ a good 
real security It is a e. U ar fae t now, that it lemuim d with 
}uldti until lus death ir tr f Jb 

Two qut stums anse : 1st, whether* Ihue the husband 
can complain, with respect to Ins interest in the pioducc 1 
of this sale, as against J/oonni* J 3dlv, \Vh< ther those, 
who arc t* * 'take afici him, can complain * It u deal, upon 
settled cases, that it there are two trustees and a trans- 
action takes place, in vvnich the fund is taken out of the 
state, in which it ought to have umainrd, and is not 
placed m the state, in which it ought to be, but is kept m 
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binds, that ought not to retain it, if any particular ct&ftij 
*ju i f/ft*Hnis ailtd -n authorizing that as much as the 
iiusttc, w ho has ->ut tlit money min*, hmds, and con- 
uuui to pei nut n to be so neat* « 1 , m a question between 
that u'stLOj (fu** hust and that uusiie the * utu cannot be 
tailed upon In the toium 'Unit is \ti\ satidactmy 
evidence, that /We must Ik considritd as mixing lur ten 
\l,im penmud llus money to v mam with /■ /«/./*. alone, 
s smcl thi it lore cannot tomplmi, as igamst M,unn^, that 
it was not laid out 1 >\ / hidu with Upon the 

i \ idem c Ib’ii lectixtd the luteusl in*m Fit hit* alotu 
having no < onmiimn au«»n w uli 1 / >ct //»/; until shoitlv L» - 
nne ui ait* i tin it* ath of / f o/#. »* and maiL no demand 
ipoK Mn ; /„£ Hi Oiudl* h> h< t ik l U up* >11 ill* ait OllDt to 
know, ih it a - lire as 1 *K # » this was * a* )i m th* liands of 
/ h'Uit i , cluigtd in luomik a*' cm <d th* i v oitois, h iv- 
nu* fh it mom \ *ilui* i» not one *U/i' >n u sp» 1 1 oi 
vhuli lit delnl 4 hinisi tl, that do* s not c\pu sly Via in* 
1*11 1 1 u 1 1 1 \ upon tv huh the nnnn\ w is *>ut <\«tpl iht 

sum ot , a«rl th( .1 i f i*o 1 1111*11 mkica at 4 f,j> 
n nt nuU ~y /'i / » t of , diJi^m, linns* U with a laig* 1 in- 
tei* si, aln 1 lu • tt. n ed U, than h* >,a\e ci* d»t loi, bt tou 
lu uuHod )t Uhiwud- l*»*m 1 /«T hi pjiKtid- deal- 
ing with FithJt. oid, , t*.vtiuuj» tin mtirtslol that par- 
titular >mn, until t 7 ( M i Ik result ol the e\ idtnic is, 
that with jit iif's piuni.sioii tins money was suilued to 
lemain with Fit Lit t upon lu- piisonal *t< unty , that, d 
J footing knew a*- much as line', so Urn if l new as much 
as Jlhonng » and tamiot complain, that this win a mis- 
application, peimitting it with n spit t # to his own inte- 
le >t 

Afoot also placed muih 1 oididcnce in Fie It lei , that, 
though tin money got inlo tin hand- oi l\ildn alone, it 
is vuy difficult to su> , is against tho,*: who come aftei 
fb*Lt\ that Moot nig is noc to be an ,w cable. 1 his is a 
.salt und* 1 *» powti, but without nticb-au . This i% an 
act that tit \ti eoubl ha\» bun done l>\ the muc < \tr- 
cisc oi th'* juJgim nt of out ot tin n usti < >, enabling him 
todcteimmc, that it was n»o ><•«»} Tlvit was no ne- 
cessity , in icspirt oi whu h tlu otlur should join But 
though a tiuMte u sate, d la does no more than autho- 
rize the receipt and ttlaiiui oi tlu money, as iai as the 
act is within the dut * v. iutmn of the power, yet, if it is 
piovtd, that a tmsu e, und* 1 a dut> to sa\, hv* co-tiustee 
5 hall not u «am the mom \ !>♦ yornl the time dining which 
the tiansai turn tiquirta .tamer, and says, with hi** 
knowledge , and then fou with his const lit, the co-trustec 
has not laid it oiu a* • otdinn to the tiust, but has kept it, 
or Uni it, in opposition to die tiust, and the other trus- 
tee permits that ior ten yeais togi th<*r, the question turns 
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iipcm tins, not, whether the ictupt of the money wa* 
jrighi, but, whether the use of it, subsequent to that re- 
i upt, was right, after the knowledge of the trustee, that 
u had got into a couise of abuse. Of that it seems Moor- 
nu* was distinctly informed : the paper, connected with 
the marriage settlement, storing, upon the face of it, a 
breach of uust. Though not \cr\ intelligible, it shows, 
that* an at count of the Mxuntiis taken by Fielder , for 
1200/ was put int'* the hands ol Mooting That gave 
him mfoi (nation, that htldtt w is lending some* of thi- 
monev upon notes, some upon bonds, and, as soon as a 
trustee is fixed with knowledge, lie 4 * hi-> 10 -trustee* n 
misapply mg the mnne\, a duty is imposed upon him to 
hi mg it back into the punt custody of those, v, lk o ought 
to take lit tu r care td it 

The conclusion is, that A'» /< r cannot call upon Morning 
as to the mtetcsf hilt ax t « j the* pnnnpal Mooting is an- 
fc\\e table . but lu i 4 not to be thuged with more than 
was actually misapplied. '</ ) 


( (l ' / • > 1 »S 1it‘> 1 ' " fnj,l IFn, /i; 1 

Mm fun, a* tt , \o* mj l ,f » . /"'//x l.,i 


, i'. :i» ?»' { V'wb 

• u , U> « » » j 1 


July 33, V!o o0. 


Orderfor AN ( . n ]er had been made m this cause, upon the motion 
costsentitled of a paity 111 t ^ u * 1 f° r ta* lr >g a Solicitor’s bill. A mo* 
in the cause, if tion was made to discharge* that order, as being ii regular, 
obtained bj a A/r. M t ,ji. dlqr r, tn \nppjrt oj that Motion, objected, that 
was obtained upon a motion, entitled m the 
under the * ’cause, and the application ought to have been Km pm ftp 
general juris- and cited a late ease of 'fluid v. Howard . (a) m which 
diction. that objection pievaUul 


BIGNOL v. BIluNOL 


Hat a per- 
son, not s par- 
ty in the 
cause, must 
apply cc 


The Fotd Cu \m n i oa --In the case rc fencd to, the 
motion was made in a cause by a peison who was not a 
party to the cause Th.it case* is therefore no authority 


- tllldor kv UIV. iiiini. iiim i 19 ttuuim iij 

too statute 2 whatsoever against this otdi » ; which was made upon the 
CrM* III c . 23 motion of a paity m the cause to tax the bill in this cause. 
* 22* That is good within the gtueral junsdiction of the Court. 

retuMty ** dot s * not s, S n, i' * that there was business in cither mat- 
wAldbe ters. Upon thb subject there is the geneial authority of 
waived by pro the Couii, and the authority under the Act of Parlia- 
tooorder ,! ^ ef ment# ( a ) t ^ lc taxation of bills the Com t frequently 
Whether a party, hawuj, obt uued .m-h au uiiha m a nu&c, n»ay pursue it undci the 
Statute, 

(n Jlu Clutncen , btltw ♦ Lord Khhn ( 'Of* 32y. btat. 2 (JethVL c 23 r. 2 
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aso 

s»ttis under chc general aiithoiH\ . A party m the cause t «t m , 

/nay make a motion m the cause : whtthn he mav after- 
' a awl s pit? sue it unde i the Statute may 1 »« questionable 
But I have no difficult} ill exciting tin gmr raf juiisdu- - * 
turn c*f the Comt \\ ithio that then lent th« oid« 1 is good 
iJus scition of tlu* Act at Parli uncut (A ,v ,)hss onh to 
die pa* ocular case. aulhnii/ni^ in apphe U'un t » i |t,dgr 
(jf the i omt, in which the bosun e, t ui»t ”ir d m mi, U a 
mil, oi the s»i cate -*t pau m \ubit, has l ctn han acted 
/mailing an application in «i taa white t tli» hill has hem 
iuI , and the p'utv « Jthei hciotc, or aim, a< ti >i 
hiought, applii s fui ,t'«\alion , .mi* In Mav apply , ih*#'»eb 
lio cause 1^ dept nding, cm i pt that m u ,pt i 1 of nil h hill * 
oj, if tin ic «s lean a in ( i>uti hut chi 11 .t *s uiapphia- 
tion founded mi tin - i<<li««n I he c«»ui at Liw is. Ji it 
hi hue u tM*i* Is oupht tin hkiuH r oht.mu d ol < run < 
be*, il <b appl»' lUon i tlti i a< tion luoueht, the put\ 
js put inidei nuns, .i> to ciKs, loi not < oinmq souiui 
But, tuoitjjh this * laiisi ]>Uto to ij phe at ions in tin-, 
foiiri. Hid »i* hi thca • u Kitiol mi c , v t there is a juris- 
diction, hoit he t c ind u f.aw, much more aucitnt, and 
thc\ n h i f , i\ao mi Mi'n.Hinii'i « « junr<\ r *ouv tunes* m 
causes , apph mg pi m»h j ( ndem of the Statute , and 
geuti ills pmsuuu, tin »c|u«t>, with r* gaid <o costs, 
which is Maied in the Statute 

This ordet tin it foie is not \itious: a part) applying in 
a cause, and obtaining sui ii an otder: the case uted be- 
ing, upon an application b\ pet son* not parties* to the 
cause. A nothin jumvci is, that I imd uprji talking to the [ SdO * 
Judge*, that, supposing the older unpiopcrl) entitled, it 
the paity has actually taken anv st< ]i under it, the Court 
will nor hear him agaoist it it thuc foie be lias attended 
die matter, th.it is an actual warn i of the megubinty 


ft \cas said, the costs had been taxed 
( b ' sun. J Gfr if * J* > 
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CROOKK v DK VANDES. 


•Hit vumis 
“ 4 11*1 K 

ini'ii ' u tlu 
c 1 of i b« 
i/iu st i>f a sp< 
nhc tuini. 
Mil J V m 
ml i< iitiuruj 
ciisptjsi non , 
tin hilt htnsi 
not bciiig nc- 
cessaul) run 
fined, iotii- 
pnsing th mi 
foie pc i son if 
Cbtatr, Ik - 
queatfud op- 
on a canon- 
gcricy loo le 
mote , not be 
ing to hike 
pin r until 
thirty ) l ai s 
after the tes- 
tator ’s> death 
Kewilue lie 
queslhccl to 
tun, they 
take a joint in- 
terest 
An agree- 
ment for sc 
vcrancc as to 
the whole 
may be in- 
ferred from 
the conduct, 
dividing*; as 
the pioputv 
vas reteh c«l 
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EXCEPTIONS wen* taken hj the PJamtifF to the Mas 
tu’s lcpoit in this iuiim *(n) fust, th^t the Master ha* 
stated-, that the sum »»l 8000/ pat t of the ptisonal estatt t 
inwsud by i hr ixuniw on a moitgagc, does not consti- 
tute pait ui die nsidii' 

‘2dly, I h it th< Mustii dot •» not state, that no ait had 
lu in don* by the Plaintiff and John ITughl to sever the 
jut'll tt nancy 

M x . A J u fnuth s u/h f Mi JJd/f,Jor t'u Plunn (f % m s up- 
/•'»/ of t fn clamud the whole 8000/ as tit 

sm\mng re^du.m lip in. 

ih Roiiulbf , * wl J/» ('o'jL,Jo> the Report ^ upon in* 
kt'oud I u tptt'jd, < oi)h ndc.fl, that tin lesult of the evi- 
dent e was an a* tual agicuni m to do ldi this pi isonal * v cr ( 
tatc , for win* h no lUni is iKcescun : any undri stand- 
ing oi ago. mu nt gent 1.1IK to dnuh tile personal » state 
would opirao upon this outstanding sum, a fc tin money 
actually gut to tlu it hands , and a< cording to the eMciemr 
they ctid auualK divide all die u&idiic, that got to their 
hands. 

The let d Cu \*( x Li.OR. — My judgment upon this will 
must be mere con pc tine The real question to be* de- 
cided is, whether tiieie is a geuoal residue given; mtb 
which paittculai legacies will fall ? Upon looking into the 
oi igmul will, it sums to be ftom an after-thought, that a 
woid is said about the residue. 1 ho words intimate an 
intention to dispose of the woiUliy effects lie is mti listed 
withal : nnp)inu*" &t A question might have arisen, 
whethu tb, icsiduaiy ltgatecs would ha\e taken the 
leasehold i st tte, oi the jJat*., &c in case of lapse I have 
veiy little doubt, that the tt *tatot thought, he had de- 
huib* .1 e\en subjut oi property he had, except what is 
in the hiii bcqucit II tlu gaUis of the different sorts 
ol property, which piohahly ionncil the whole substance, 
except what is comptiscd in the lust,hcqutbt, had died in 
the life time of tlu. testator, the question would have 
arisen, wluthei uiuUi the words u what remains to go to 
my giai.dsons," that piopertv would have fallen into the 
residue ’If it would, that must ha\e been upon this 
ground, tint tho»r words had tlu same meaning, as if he 
had bequeathed u all tin residue If tho&t words would 
have embraced tbusi lapsed legacies, they will embrace thi 


(i ) Reported, ant", vol i\ l^r 
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i.ind, constituted h\ the pietcding rl, msc , by which h \\ - r»o» 
mg helot ccieattd agieat vanetv of specific and pecuniary 
# legacies he makes a specific bequ* st n{ his n ady < ash, and t’w . 
rents d le to him, stork, and what is * ow inj; to him on anv 
other eccuntics, directing, that '.u*h par - «*, not upon -**x ^ AV>* 
Puihament security may he fust got m , and »l\itlu->deln 
funeral charges, an id levants, shall k thmwn upon tins 
part ot his property. The won s in the <ii i|.oMi<(,n u,». 
ri.echatedv following, “ what o'erjiIusiuiMiiiH" in*? im m 
the nut plus oi that aggu* g iti iund, so i dilut'd aim 
satisfaction of tin ch ht-» anti kgacii s Out oi thi- kmi 
in a certain c vent 8000/ <s to Im gum , p»o\ nkd n u I, - 
golk quen 

With tin will, thus « \piesicd, tin list uo» apneai > to 
5m r < b< cn ongnudlv uitulhd, uni it hadismpul him to 
make an\ n sichuiy bequest. 1 lie twmW u what o m ms 
o) go to my grandsons” ippia to h \\l L < n addi d tin » 
waids, in auiy dtJhu ill hind, and voiv maternal* ,pi I 
Snq If thus, v/oirls ii l lead i', la longing to lh u fund 
ouly, tlu fan ruPMiur Unn 1 , tint he in* ms m give that 
imut to tin in with tin dc ductum oi i!n 8000 / m not, at- 
cord»ng tothcennt Jlut that * on-tnn t<nn is not iiues- 
&ai\ , for unless it mu v.irily npj^a»u iltat t!ic^ i vvnds, 

“what lemams” at •> not to h ivc the lull mp must 

have that ‘ins* i*i\* n to them , and diue is no ught to 
say, those woi<U do not mean all that the word . will 
carry $ which is all that by the i fkrt ot the w ill «sma dis- 
posed of, Phone woids are equivalent to the Latin word 
“mn/OTi” and will carry the whole lesiclue , oompru- 
ing every thing, in the r\ents not disposed oi. H the 
persons, to whom the leastdiohl estates aie In qiu athed,cu 
the daughter, who took the plan , jewels, and stock, upon 
his estate, had died in the life ol the t< staioi, these wmds 
are huge enough to take in e\et) thing, not cbopo id of, 
and, that would ialhnto the re iduc ol tin pt isonal * state 
That is the he^t opinion lean give upon this will, but any 
opinion must be very unsatisiacfotx 

The other question, as to the scvuanci of the joint f ]i> j 
tenancy', is meit mattei ot evidence it is not nuessaiy 
to show a specific act of division of each part ol the pio*. 
perty, if there has been a gencial dealing, sufficient to 
manifest the intention to divide the whole. Phi acts, 
done as to parts, may be evident e as to th»* icst, as in 
which no act has been dom Their divisional all die 
othei parts of the estate, is evidence oi their intention to 
divide this, wjuncui they f ould lay hold of it. (a) 


fnc*' 


f a ) Jat 1 
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i \tMitor, TIIE bill was filed l»\ a widow, entitled for life, if she 
LV^Incl? nio- ront,nuc * l uidow, to the hceholdaiKlpeiMjn.d 
pcit\ ptisimo estates oi lie r husbmd nn»l» * h<s will, ind bv his geneial 
the pos^smon residual v devisee* and kgaui'*, ag'tmst his cxeeutois 
ot auutliu c\- Castoun *, Shunt l 7, and Jaw //, fur the usual accounts . 
wlm h n.ie .In,, to, I by tl). 

cent motive, is Idle iM.istci, by his rcpoit, charged all the Defendant*- 
equally an- with the lnupt oj 701/ 'js undei ut« *.o circumstance*' 

"«*!* piu\cd h'v the affidavit of a witness, .stating, «hat on tin 

he iJmuUv * nin *!"> tin da\ .lit i the restatoi s funciah 

passu o 'i fi« the thne txeeutius met at the house of tin tcstatoi at 
ccniuv que tut t ftm hint m l s\t \ y atiil the Pl.iintifl Mr s lungful, the 
*cauT' ^ widow, wdio was present, kll the room to fetch a hag of 
ccnc* (1) inonev , and upon he i utuin with ir istcel tin de'poiunt, 

[ S.>4 ] to which of the Defendants sin should di lit u M, an<x 

the deponent not then ham* » i jp>ud opinion ni (. •vr/u\ 
oil cum -itances, advised In i n> deiiv^i it u> y/o*,/', upon 
whn h w he pissod bv (iisio/ri' and Land t it, whovcie 
anting ncai the dooi, and deliveicdthc nag into the hands 
of Spin . ell , who count d the' mom \ over, and t he n de- 
livered it into the hands ot f».'w rate, The witnes c fur* 
thcr stated, that at that tune (him j'tnt wa^ not reputed to 
be in good tire um stances 

The Defendants Spurn'll and Lumber t took exceptions 
to the report # 1 he answer of the Defendant Spurt eL 
stated, that he did not know, tbit he took md counted 
out the mont v but it ua*. laid upon the table, and counted 
out , and afutwaids (k/u ?//#/< took it up, and earned it 
away* 

Air. Rotndhf, and M Rouptll, rn support of the Fxuj '• 
irons, itferrntg to 1U "ton \ Raton* (a) and Chambers y. 
Aftr,chm*[ ! ' lontendcd, that none ot the casts went the 
length oi cl.aigmg om «\ctutot, tneicly as having seen 
another rct« iv e tlu monev , and that it is impossible to 
go upon the eimimstaiKts stated in the repoir, which 
would maki* it depend upon Mick an accident as who sat 
nearest to the door 

Mt Ruhutth* and At* Lnuh, f r n the Report, insisted, 
tljat upon the itsult ol tin evidence, Spun ell , having ir- 
reived the money, and ek liven d it to th** othei executor, 
must be chaigovk Thi» e\euitoi, luviug taken upon 

( tij Ante, \el \ T U 

( b ) Antf % vul v si 14Jf> Lo d SJ iftWook \ 1 o.i! Mw* lunliavt ft n \ 
Stoke*, bite, }p -’52 Jl*c j 


LANGFORD GASCOYNE. 


acquies- 
ces (1) 

f S.H ] 


{(l) See the note to iAflvj, \ Jtlake^.av, Mitt, vol i\ p 596 f 




t 1 IS): h IN uv 

JuntscH to art, having onto had the monev ui Ins pnsscs- 
Mmi, and tuning d* hvtred it to the * o-i veuitot, whether 
• ■with a urw to i;iu him anv «id\ ar.tagi f 01 Itoin * mis- 
placed i on(uh*mx\ must he answer ahU , and is within 
the reasoning ot Lord lliuihio m SaJiu JfJj •» 

Hit Maitt) if^he RoV# — Tin ({ued’on is, whether the 
money is to lie c unsullied as so far m tin p*»ss» eon <,i 
this nmilnr, that he is to he answuuhh im wlmt du>* 
w ads become* of it. It is tun*, tin > is not a pum nt t * 
him Ijv arv debtor to the rstiu It i-> no tin in tlnn ■ i 
t dimming the lepo'ii tones oi tbi irMaloi, tin \ had amivl 
tins projji tty, uid die « \<iut«n hid t.dcn n, md alt i- 
watd‘ dil iv* wd it i<> , i Ji >t is the wav. in w h-ih 

this «» st is to hs eunuch m! hut in iiu it a m In po- 
session, and an ending to tin «vuKiue it u pin ui hi . 
|>oSm. ssnin, h) ‘'election ot h * i ( ,i» the pi opt ( t, u Altl 

le liUi'istcif wait a in pith mu i to Us, w»/o 'ihedMh* 
iotimaud bv the \iitm s^.i, to (»./,. w///. , was not hiu\m 
to hfmt r* , hut u weigh, d with the u *dow ,n dehuo lM ., 
the mone\ Tin rule i.» all the < is. * is, that, 1/ an « \ c - 
tutor doe” anv ' r h\ ih monc*\ git, into th. 
sum nt another *‘\uutoi, the hum. r is equal!) answera- 
Wt with tin »tlui not whi.r an t \euitor c- mirriv 
passive, l>\ not ohet. m ling the other m ret . j imh*» It. Buf 
if the one lomitbmcs in :w\ \m> enable the other to 
obtain possession, he 1* answeialde , miles, he «\in assign 
a sufficient excuse , as there was 111 ttacui v Ru\r>[b) * 
justifiable ob|et f 

In this case Sjnu rell < houses to pait with tins monev* 
cd vvhiih he had the posses non: pioljpiK hum «n inno- 
cent motive ; thinking hfWc'O'/iit moic hi t< lie tinsUcl 
with it titan himself, or the rnliu « xecutm But in mu*t 
of these cases, where e\c 1 11 tors were ch.ng* d, the motive 
was innocent , only the i.»s»dt was unfuimnate I ked 
'ctv great leiuctance to clorge an tinutor m vich a 
case: but it is impossible, without hi taking tluough the 
rule, not to say, he has owiustd an ad <d |udgim*nt and. 
disciction: an act of vhction In putting the tnonev into 
the hands of Gnsun; it, iatln t th m the otln 1 exi \ utot, r»i 
keeping u himself , "ilepiiving hunsc If and the oth 1 1 \t 
tutor of anv control ovei it " He did tlui a l , uni tin 
1 las is tin consequence Hus is .» \u\ hard case Ini' 
so art all thcs«. < asv s. " • 

As ti# the othu executor, 1 xiwhuU it i* impossible <0 
barge him # Hl has in inn . Join, nui s ud, any thing, 
dut m anv degree contrihutid 10 the loss of tin money, 

>1 to ns getting inro the hands ol GtUi *y nr it is not m- 


1> 

\%o* 

t* l“.« t»v 1 

M .* » . 


2 Bn. C. l,\ 114 
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1805. r umbcnt upon one executor by forte to prevent its getting 
^nto the hand*; o( another In that tespect, therefore, the 
Ujrnojti) report is wrong: but a* to S/m? i ell the exception must be 
T overruled. 


For the /)rfc*i‘/arits y it \va > then urged, that in the late 
« as<* of Ur ice v States (a) tin tenant for life was bound . 
though not those in remaimh r , upon the cm inn stance, 
that the tenant for life knew, the fund w is m the hand 4 ' 
of the paiticulir ext tutor * f'he Lord (j t i**uh Ifo? holding, 
that aiquies* ence would bind the u i,at * ust 

file iVasnr of tht Fall V said, the fact was not di»tinrtl\ 
before the Louit, or he should be verj roach disposed to 
let the widow beat tin lo*s , appiovmg iln rule, as bin; 
down by The Lord ( hum* t II it in Unu \ Statu.** It ua r 
1 337 ] then urged, that tin executoi, who had not had the mo- 
ne>, could not b< ihargi d with int» n *t, and on tin" otlur 
hand, that Qtfiir must ut r '*-,s mJ\ In < harmed witl 
interest, this was a hi each ol tru< t , and then was nj 
' difference between receiving it himself and paying n om 
wrongfully. 

7 he Master of the Foils. — Has it been pressed to that 
strict legal consequence ? That certainly is the strict 
legal consequcnr e Jf this had been an admitted joint 
receipt, it woul. 1 have heen of course to charge interest. 
The question is, whether this is not the same thing ? 


JittyV The order was pronounced, charging Spur? ell with in- 
terest. Aftei wards the cause was sent back to the Mas- 
ter, to review his report; as cluigmg all the three exe- 
cutory though upon the cvidrnce Lambert had no concern 
in the transaction, except that he was present: the con- 
sequence of which was, that Spuirelt could not have the 
benefit of his testimony. 
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WHITE v POL]\MHF 

THE bill pia\«d ifto >pecdic pcifmimn«r of an agree* 
nmit for the putt base ot a h uphold house m I own 
Jitouh strt’v t fr mi the Plamtifl, 1 >\ the sum ot <«»»o/ The 
Plaintift's title , rh'M i ihtri «ts an int#*n si for hhv veais, 
the it iidtK* of a term, fit* lion* all tn« umbiamc-., * ap- 
pealed upon tin- ahsti.nl to b« the residue of a trim ot 
} e r u s, granted by Sit Rirhuuf (h 's.s njt m 17 L 2‘2, to expire 
in and a ie\ i imoii 11 v U * m iiom that time f«n 

timtt-fuiu mmis, planted i»* du Phuniifl m 17<M, hv the 
imslecs ojt hold 0/'s j In tin » title two objection* 

tiken b\ the Defendant* 1 >t, d»U the right of tin 
h 'i^o. s uj mak* the ie\uMona/\ k,bc oi 1701 should I r 
made out hi d< during il.< title of ilv h. simple iroin ilu 
cul\ part oi ilu ahsti ict t 1 tti* d.»u ot that lease, \i£ 
iiom Sn flu LatJ fi» f s p , /,»✓/ 

’2dly , 'Ijiat h\ a tit < *1 d bau>.»i.i and ale, dated the ath 
of 7 /» *L I*'.* a, hotw'Mi hold 'c' -er md the tiu-tves, 
iLipperiud. that sevcial in cboJd and h* isehold estates, 
Wii hid ng the pi i.m « ts in «jiu‘st mu, ucie by indentures 
of lease and n hast, d«iud *he 1 t o! April, 1777, charged 
with se\tial lent-' haigrs, punuuts, tnoi images, and en- 
cumbrances, arid a piowsion was made by the deed ot 
bargain and sale, h\ a sale ot pun oi the picuusea and 
othei\me, for exoneiatmg cfttam premises iiom the en 
cumbrances ; and u did not appear, that tliv piemtscs had 
been discharged, or the piumses, contiaetcd foi, ic- 
leased. 

The Master’s judgment being against the title, the 
Plaintiff took exceptions to the •epo't 

Mi. Rtihauh, Air. AV'.?/'", uni Ah. U kite, fir (he 
Plain tijj\ in a uppoi t oj the l — riu lessc e has no 

power, especially aftei the It i*e has been executed, to 
call upon the lessor to ptodiu t hi - title Su» h an attempt 
was never made be foie. 'IK* h s^c cannot hy any pro- 
cess compel the produ* tj^m If r h.4 1 is iKtessan, it will 
be impossible to ma L #e a tianski of siiih piopeity. Fiom 
the nature oi the conti at bitwcmh soi and h ssee, the 
latter not being entitled to lo*»k into the title of his lessor, 
is entitled to pass his inuic *t without pi udiu mg that title 
to a person, who knows, he i** taking a h as.* hold estate. 
That is a condition imposed by the uunusal practice 
upon propeity Td this desu lytion , tlu piopuctor of which 
is hound only to gi\c such title as he has: the prestimp* 
tiou being, that the emi.iacl is to take the propci ty in the 
only manner in whn h the \cndor can give it. The only 
* use upon the subject is Macknth v. Waring. Previously 


i i!Oj, 

httU+Ox Jj, ’* 

AVIh th* 
wnlio it * v- 
piris stijmli- 
tion, apcjso;» t 

iM*<l unitor a 
t viii u t with u 
li ^'tcofoi years 
t»* [* in hsi.se 

th< tt in, r«», 

1 1 ni upon a 
pio of 

ilio K is it* ti- 
l li 1 ) in »* \» l*i* 
till I tla 1, 

C ill COU.pil 

s*ich p.oihic* 
lion, Q t i>', 

The k , 
lull tor s hjiei i 
f»r perioiiu. 
im c Jisrnii-- 
ed, hit interest, 
d*“cnheil as 
»lt\ year-, flw 
rc'sidne of a 
torm, fteo 
fiom cncum- 
bi moos, being 
a fi w years 
only «f *wi olti 
turn, 'Anri a ix 
voihtonary 
torm, from ati 
other lessor , 
atvlohlrneum* 
biamrs not 
p »hoa n to be 
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1H0>, to that rase the piactkc of conveyancing was nevu to in* 
V^-v-r quuc beyond the lease, ant] the gcneial silence is the 
Whmf strongest e\ ulence ot the genual opinion and the judg- 

( ) " ment ot the piofes-uon Suppose the lessor had onto 

\Muf produced his title , and ‘'Jtisln d the 1< ssrc : is he, when- 
cvei his i miosm is t \( ited, or whenever a conti at t is 
entered into to assign, to bring ihe lessor into the Alas- 
Ur’s ofiuc, and compel him to piudun his title ? A dis- 
tinction in i\ be attempted, when* an\ uiumibuncc um 
he pointed out hut that must In decided upon the same 
ptaciiie Support., old moitgagts shown, 01 a turn 
hn laisnig portions 1*1 a >ale ut the lee-s.piph they nmsL 
hr shown to b» disc hai gc d , as that van he do e Hut a 
h ssi e c atinot show, thal the\ an disclkuged, and ha- 
no right to call upon his h ssor to show that. 11 auv m- 
conviiucucc had appealed hi the tiand* 1 ot Lasthdd 
piopeil) without tins pioduetion, the Legislatuie would 
June imeiti ml. 

//// 1 oi d (hi ' \r \ M o»< -- J)n yeaj c an\ it fO die C\ti lit 
that the J)< Jendani could not he primmed show }ou 
have a had title ? 

tot the Plaintiff' — That depends upon circum-tanr.es; 
for instance, suppose a lontiaet lot i lease of Hhuk-acrc 
[ S40 ] Jrom Lord Grosvrnoi . and the> could show, that Lord 
Gronvt not had no estate m those plenum ■> Upon all great 
estates thcic must be terms tv) secure portions, jointures, 
&c. encumbrances which would affect the leases The 
most dnpoitant < onsequcnces must follow the decision ot 
this point against the \endoi To what extent is it to go? 
Considct the * asr ot a gi cat estate, with a great number 
of leasts upon it Is the lessee* hound to show his les- 
bor\ title, notw ith standing ho has been uninterrupted iu 
his enjoyment * If he 1 *, though the maxim of Law is, 
that a rotn is not bound to do what is impossible, that 
cannot he said to he a maxim of Equity. In the various 
instances oi hills toi the specific performance of an agree- 
ment, as to a lease, the q icstion, whether the le&sor 
could grant the lease, has nevu been made. f l he reason 
is, that, when a lease is ude to a man, hxs executors, 
administrators, and assigns, in the tetms lmpoitmg hie 
powci to assign, that has been considered sufficient, as 
long as hy remain*- m quiet uninten upteei enjoyment. In 
this case it is not necessaiy to cari^ the pioposition to 
this extent, that the* pm chaser is to take a lease, merely 
on the giound, that the vendor has got onb , for this is a 
case of uninten upteei possession and enjoy ment under 
this lease: a case peculiar in its enrumstances: a lea*e 
in 1722, to exptre in 1820, and a reversionary term hom 
that time : both under the same family ; no suspicion uoon 
Ahe title. 
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*7/ Pifyott* Mt Ji. ../Wu, */»*</ J/, /%*?«> jj. A* //•*■ i*to% 

— I be i oust ;ui iimmu tlu fldiMwii oJ this ques- -v., 

" ti«m *im*t )*c l.ncl oiii ><i tiu uv 'Hu qu< stiun is, » In - \\»n* 

*he, \i»m Lmdship V. ill .ibsohi tins 1*1 1'Mttti tiihii the 
pci fo* ni *n< t of hri 1 wu t «i»i Hu piopos'iioi « Mu * 
hu**tb , that tht pyith.tM' i > 'tot .1 ld,tlt> to«.h kv. ‘’n u ./Jl ) 

npt>lh to tM, , lot whuh I) , a\ i I i , mon * p,,, 

JS, that lloihi’IS; ntojt '« to hi 4 v Ii|! \ t l M u 
4*i. L. 1 -.C, J mil nothin;* < l*-»' is to lo hi* nd* d to '1 » u 
in suit . l x » filial ti * oi j of iiol>i« { oiiilo , !>n* i*n i . , 

tn.n 'M| i« *t, m wl ii' 'u V* in it i* ill* dob 1 1 re * * • 

1 1 * i u»d j tn c u .on i » * >. ■ i»*' p i i t »#i tu< « h lb* t * *«,t » i. i 

it >» til i I mm! t * » !* v t I 1 1>‘* nil* t r* .t > nu,r h 

t % HI lilt o*»b« i tilt it !>» t t Oi.ll »• l 1 1 1 1 ‘ . hi, lb ( )| 1 1 1 

1 io pj**'Min t\»'\ linj m i i\ « »,! i tf Ipi til I till* 

tii*' j* ,m non, in i.Ut » nqu* l But tin "'ill (non * »« . 

JlOt to til < Ol I 4 Ml r I a < *i‘ still i>» * \l Ml tl i , *4, It *0 l!lv 1 « 

MlSlOlltUV to f O, ‘I'WMi 4 JmliVc t) \ l tj > I). 114 

’l htv»i»li mo in'honi* ill l “ ti, ibt jyj i * j « tj)ii 

Will Jli'7 ibl> *}UI* wll**h I- ’hlpl\, wl*. till Y a 

pi t Sf 111 , Whl> III'' I • ti » I s. « 1 lh» 11 t*> 1*10*%* l till* , 'hall 

be absolved Jiom that utilisation But dictate ol J/«« k 
)CU v U>i <J ^ dniillv nppoits tK objection 

1 ht u is no ilmn; to piomt a Insu* hum innti.uliiif* 
for the nit ms id v vluhHiin; hi > title , il bo choo i s to take 
it to mailo't. 11 tl>j puuhasii his the means of show nq* 
a reasonable, /•//'" « /</</ ease 4#i non, tan Mu von 
dot ti* fuse to mak« «in\ tnswc i * i'iiat i . ilu (>• opoaiom 
assuiru d. bupposf n*uuc kuiml iioiA a jaiamoiuil 
jnoiTr a^t e not to take tlu U au < oui.i iu.i that t>l»jt < lion 
bi made, and vould tlu \ti,t»ui uluo to ,.n«\vc*i n* it 
3s lit/t nu tsb*uv for this pmp i* i to <Uudt, that a K *, *v*- 
in tlu» ordinai> case has a n,,liL ti* loim nit > l qum, and 
coniptl the lessoi to piodiiei ln^ Pth . but, if lhai qiu s 
tion should ai*st, the pmpti rluniuii would hi, that tin 
lessoi is bound to do i\ii\ thin*, ti> >.ist tin l‘»t tnh ol 
his h ssi e , and .un on ft otl t r tlun,^ l«a that puip«>s( to 
]«toduc( his t* lie ro d» c uw^this i t,< a i < n u n*n ‘•miv 
to la\ down a i^cnet'ii tijh hut M tin ( omt iv h tpi.^n 
to that, much the 1* m«on\<iu« n* t wotiM foil, w iimu J d4 fc i 
a ^nertl uil*\ tint a pUMm holdinq ha^ih-ad pi opt it; 
is hound, »f iLijinred, to show, that hi hold U undi i t 
€, (>od title. Paities ^lla^ , il tlu v diwo .< , (onliaet to jpvi 
onlv suth title .ti tliev h.tv^ , and that would lu a rase of 
'Xteption But it would lx* iuoiistrou> n> hiv down j*cne*~ 
lally, with r< kunw to this deM liption of piopeil\, <hat 
Mu put chaser h.ts po ny>hi to ask the* \endoi, whether h<* 

' i t ntitled to the p*opi ity he (outi.uts to sell. The onh* 

* If* 1 1 will ht*, tl at i it ssee, udess he lia-» a»i express t.u- 
> dation, shall not ha.c a .specific pci forma pc •*. I’his de 
\i.XL 
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180> miuuwill not ire ate any nlt\ in disposing oi liu 1 * 

* m< a > of pi«*piU) , and lime will be no incomcriiem* 1 
\\»i. . in piodiumg jaiatei i.nUioti d hough the hthit of »on- 
\i\aiiiii > i«»i a c onsuh i able turn has been to insist upon 
I'jno'iW ^ Si iiupmies, il an\ giouudtos suspu mn has be* n laid* 
\ v,t that piat Ikv has no* pu Muted tin > loose mode ol 
iouu*uttng \* itliom |ii <iji\ i sitpul tuoiiv. 

Jit. A\i< 1 r i A, tn Ixtj'h, - 1 h. is not flit oi dinar, cast 
ol a pm li isu J.ut a i asi s n/:mn.\ Liu puichisti ina\ 
omiut nj.i t ifnallN, ill il hi \ i li not i iU the h ase, milt ^ 
tb< It Will ill i<m*j Ins j i(,iil fn jsu<»n it Tin > ( urn * 
wdiaoi *« iau un .ni'l I(s,ti i (impel the It * so* 

U> 1 1* > n«\ ihiiit to ilt knd tli* nth , \\ liicb i* • li ssi i can 
not dispuu I In ouh iov. nai«t the h s*«oi iou» i be » om 
[ i lit d t»» pi\< r a 'ownjni foi tjuitt etipnimnt Ik 

U ssu Inii u«» io* u to tall i p<m tin 1« ’soi to piodiic 

bis tiiU , lot i'i« <>nK i tie il i i ,e« }k«s is tl) it s»n;d 

om nan i . v t In i i * » i ]-» » \tt ( u ol hi * mf % u ?f a pm 

(ha*-*) 1 fie drtPKt’ou i oIjmou > in 1 \m < n tin -ah ol 

an e^ati anil ik j,i nit of a b i*« 1* an am is v>Id, tin 

\uu!i* would h »\ t i ui\u« mi io (iicil'in tin t'lh Jud*. 
[ 343 J The r onsi rjiii la i , of ihc rbati in* ninth fin » nb|itfioi« 
jo) > to i st 1 . 1*1 ill, w nl In 'UPjxiii, uni du iimmMiiu.nl* 
tin oth* r navi. ( ojii,) uadM K nothing 'Tin, go upon 
the pirsumption. th it » nuuubi u o <\iding s» viral 
ytais ago, still i\isi 'l hi it s -.i t h »s no ph ans of show- 
in g a n\ tiling upon the-ubpit I In Com l icinnot pre- 
sume, thatthoM* f m umbiam cs< usinow. I'lie l)t temlanl 


must slum lint .mil i . not * ntitli d ic> * all upon iht Plain- 
tiff to go into, .a i K/lam, llu tith of the k >s .n I he case, 
wlu it it « an In m» iidiskd h\ t iinnsii proof, lha» tin 
kssoi 1» td n*» i ij,hf to j'tan* tU It a L v , will, win n it arises, 
nqmri j>ieai ol* * i s.ition 1 >ii t tins is not that last Hn 
piimipl* , adopted hi land A iu l\ju \ Sunpsor^i tij 
apjdus to this 


\ss» "roo-s i'/n / ,t ( i» '\t i j o»t — 1 m \ i i hot iv the pimuple ol 

of afiankiupt diat . » i ru\iei“h i that ikt ision I ahva\s said, and 
self, 1 ink f< ^ * ^ ,,ov ' ^ al - ^ ^ 'Siem t ^’ol i Haul nipt aqm to si.ll, 
other pu si’min tk v apr • to li with a j,ood u *• Th» ic may be hpe- 
tomakt iji'iod i ml i ai< y as, whin tin \ • ni« i iiu^ the contiait, sup- 
Utlc but in posnip ihiv i*a\o i j* >od lult, tin Couit would btand 
as, if the) tun tin d Umm tin ]>aitns to Law, according to the 

tractul, *s»ip- ci uisc the lat* a* thmitiii 
posing the> 

hail a good m 

t*tJe, the par- 
ties v ouhl be 

lilt to Iaw. Dit (Mtl Cit \w m t or — In the coui^e of the aigumru’ 
J,dy of this* ra&e piopoiittons of great uupoitaucc rtrtaml 

' a J Ante, \ol. v ll> 
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n u.. 

r » » a ii i* p 

f < m 


* *»n been dnrinsr d. cTi^tl wi*> i < Jiit* ii'I. il i‘\tn to tli« V'»i 

i< nf*tiu th.it, ii si *>nv< , r i i *iv a 1« n* 1 Mi t i vi ul* -one 

• re.us, or .1 luiililiiu* hast for * mu tv-nme n us, with a 
tonnani to lav out inom\, 01 'impit t » a i»i«»und-’ent, 
p:nhip t a huqc, t;ioss, sum, a* » m hn,» to . p.im iple 01 
this { ourt, and the jnaui'e oi tunn \nm n«t tiu p t »son. 
u,*m v mr 10 talk? .fleas* n* tint siiuph ( w hr no *m!u 

:m Imjuiu to tell thi lessot, b* if ,r c tile < mm n I > ,M > 

vjKt im illy p< i lot nu d, I< sit ill sliow , In lit. i 1 1 1 1 * n* 
mi 1 v < the ha « It is .nviu il upc ji ihr * touts. I <h il, m< • 
du <onUaitne\ i u*i cl, h ts unt » oiMj> ti ult ’ dn k .t 
it i \ i< t» il, tu do iiiou* di pi to tike s •» h n Muh, .v tiu 
tl« t die k o»u i nul Mttlii' I' » . , ti“ . mi id 

«n\e Tin pu ,» at * a . t'u uni i* j * * 1 1 n* '■* n m le 

iiai.u hat, th ‘It lh*l I tll’nlv th<«* lU »• h .« i*< U i'h 

ddhi n*' lx*. . i»rh« • , u]iUi< u ol o'i’Ii^Ji'’ *s t'vju pit 
jnopej t-j-M'i in own* .mm u*. a of d» h 1 ,m ‘ trl , o, 
i.'ih' imui'n:* or l».u "aiinii*, hi »,.tl< i>ii« i • \ I \ > hi t u 

* u fm ill li as to i v. nti . and w h »M l * *i t «»i l 'jam ’»dl 

do with 1 1 . ft ' **m to d < spi »u «*|io ", , l n i, 

Mi TU Ji>, * !i ast I • f * t \ 1 t V » • lit* u 

Allot In t pu>i.o rim hn h i " >t o d li l ,, ,«»n he- 1 1 4sec run 

« otnes h s n 1 1 1 *iti that m»»m« ut I 1 ' * iti«»,l\ , ,«Mj a J.s- >i •« »'isjn«to 

puu th * tuh t 1 hi', I null >i. I, oid it .. Su !, th.tfu ha , 

no iis»lu, au.j i*n pu ^tronahh In Im , no i ,pii. »>, th. ,ul ' k> ‘ 
puiposi ol tmhhp^ hull u* clisj *,h ir, i.. < ul l . do 
ptoduriion oi anv of the title (UliK* that thi niAi- 
etti e is, tit it «f a |a i «.un, p< *> a , d <d m n . >n h ^ , ,n ,, 
thinhs propu lo olK r that t»*» m *o ^nL, unit , tlui* ue 
sum.* , peri, time ^ in ihc Turns of ih, touu ut, tin nu in* 
mjj of six h ,m .i^mnunt n T that tin* ’o'M'l.i dull idi 
tliL* tit*e of die \ciidoi il 1 11 ls »'i d u,* 

turn, th^undoi ha- nolhm^ to •! » tun to p. aiu* th. 
instiunK'iit ol demise, ,imi! to (idm h« rm m*» the nth 
hum thi oi.emal U ssi e t » h 1 *! 1 v It th it i< 


•/ e .it ’>!.• u Mir » 


has hec it hi ou;»ht uptin tint nil h, »hi mspud U ^ e 
oi tlie mis’ll assigns '1 hi In, lain o pii.huI to a 
tan, whiili I shall shotlUj^/tn e. ii »!• t «>^ni*i »>i\ 
protest against the d'Kliin* ' dpi re* .1 n* t, •! anally 
dm i < ontam am 'u^o^I.m turn , .s n m pn si ntt •! the 
ia i e of /h/*^ v (*tj l lut \ ,m;;iuo itn.h i a 

Commission oi Hanki-ipf* v n».i\ <•<. 11 undi i a sp. ml . ou- 
tran su< h estate as Jjl Bmkiu jt had, I ,uI*mil But, if 
the Ass'^mus <\luhit lr s.:l* .i Incdiold i tni# nf mh«i— n»st»».- 
fame, not maiVipf; hv the ionti.u t, di u di i uu m to st 11 * 1>n -* , i v » 
nothin;; PiDie.th tn K shall t uu out t*' 15 uAmpt h i i, tin 

*. uni o i tide to ’tu >'il ■ 1 oi' * (• .1 '>it ii. nu i,» ,,fi , • I, i, t, u n », jm i 

i t* • t < v i uti «•, '*■ i il* t • * . in 1 1 * ii '» 1 il* Ii , ** 1 " •' *• [ ’» l* It to 
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180 >, t'pacmuit is to •'til the inheritance, free from me um 

V^wz bianr^ , and, (I < \cept i lease, which Jail, v/itlun tins 

Yl, mi i.ise,) thine it 4 no pine pie which tan juotut the As- 

signees, il the\ do not inform themselves, bebue they 
ni ’ propose a sale, wh.it is the teal natme of tin title. Pio* 
poi»m» an estate in t. ms, uhn h, if used l>\ am » the? 
pei .on, would Ik tal* u to Urdu a iicvhold t -*tatc of m- 
htMtanti fret inmi t \h innbi lot t s, thc\ < annot si*, that 
is not what tin \ m« ant to t< n in . I agree to th it case, il 
it uuans onh this, dial, il th. \ o*h t to a pme hast* a 
li et hold i st.U • , hi* fiom c n« iindu:! u is, and hrtou th/ 
c mi’ ut iMtutid it appi* i.s to a * *uitoi h<pm\ , that 
tin \ sp’iuisc umi/t make su< h title, die ( xnit oi b qu«tv 
oii'>Sh to K.)\< the j) utii s to l.aw rh. As •*, wlu a 
tin v make a title ^ onk <o>* natil, iliac th< \ h*o e nor on- 
iMiiih'ied , hut that dm 1 not piotr, that th» \ did noi 
mean to st il the lee-umpi* , «md llrw \u «jnk mines .me 
situ if ion a* olhci {nitons, \ lio, lit\m r t tunhiod a Jet 
simple to sale, (mil, tint liad lam mi. taken i < « tie oth „ 
and m that < a-r the C mill urn id onK sa' - t T n ^ should 
lie lei i to Caw '1 lie piopnution is \u\ dul r m, I hit, 
whm Assignusola Hmkiupt » \prsi to *ah ant late 
of inlu rilum e, the* an not hound a -> ddijp n.h to infmm 
tliemsches ol the ti»h , and hound h\ tin roiuiut, as 
346 ninth as am otlu i tiusucs Hut d. it ca r d .t * not ;o% em 
this ■ t ) * .i t h* in>» die < asr of per-ons, supposing dn m .rives 
entitled to n f toehold estate ol mhi ru im c In e lrom en~ 
cumin .rues, pioposing to sell this the case of a pu sort, 
supposing her l* 1 cutithd to n leaseliold i state , and the 
ronuai t ol mu, i p.ut\ is always with this cpiali fu atom * 
that, win t« \ei ate tin trims ol the contract, ‘he part} 
means to pio| ist a leas* hoi 1 estate, eudrnced t o he held 
hv a good tuh , lai as the deed., the pmduction of 
which tin pait\ ha. th* pm,, r ol compelling, can pio\r 
it a good t 1 tit 

Jlu., a * a general <}•..* turn, is most iaipoitant. The 
piopoMtuiii . \e.\ mi# liigil *!* * thir apeison intending to 

s»el! a least hold t stau , m o infor in mankind, that In nr :tns 
to s v ll sudi mtuc - {■ he h . , and tlu pc i son, pioposnig 
to buy, ir iv u hi u to contra, t unk*s> the * endoi will 
show, not onl\ th- turn, ar I, that .* »s fiee hmn cncunt- 
bxanre, but also, tli.it the lessor had an estate, out of 
which ihe to in could he mud It is for futuie con- 
sidir.it' on, wln-thu the U st decision would, oi would not, 
be, that uf the loti>*ei *v-*e tlu a endoi should cxpressl\ 
sav,he means ti. II onl) wliat he has, oi, if a futthu 
examination oi th. tule*is reamed than m Cording to tin 
genual course oi dealing with lessees, it should he upon 
the lesser, or, win tin r, roiisuiuing tin nature of tin 
subject, and estate, and the miiimitv ol the lessee’s tub 
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-* l .ill ii t the 1)1 odlKtlon, M «)ll*'ht /.? . 1 * to he HH 1 ’ )>, 

de* {•» »(f in a (omrl ol R<{uu\ to moan am a jpiod title, 
shown In deduction in>m th» hist le c , and without M»* . 
*'mnn<bi u«ie in the nv an time, and, th.n is ail that js } >, M fl 
to 1 m* the sublet of tiu conti let lint, it - i u «.houM °* M ,,l< 

h> no dut\ 1u dc» ide a '|U<.stion so impuit.iu* 1 wdl nm 
ieav*. minkind to ^*c< ulati upon no pidi>i*i \t ! done 

• a»* y;i\* hut J w • ll hmi tin he ,t ommiiu nnc.n m ha j } 17 ] 
•»onn , lot lianlnudh * ^innat* tin t on-* ip»> at * s »*t \ a u\ 

t* j v. i kIh i d‘U'h im 

W he n iVs doe *i n*» 1 ml clon'n *• ii* i all* , applied 

t*. all p.n < ha* » , ni u \ ms, i , u n.u nd» <1 ill it ii <i u t »n k 
m lii a, to mum • mi n~ hi * s, uod j ivlml po* (si iu 
It h i.m u n r I i *i Ii a 1 , oi * ' i in i *;• ant* d, \ h u a •» y 4 

i!»t iiil« « * tht h »>} i not Si» . <! i\ . old n» ail iimm, 

ton*, tin ii*ii | i wdtr t»o*i of the in*ti anv w\ ot l* ,im 
u 1 1 li a title li *w u in.ili i t'uii h n th/ h i i is t i>nt Iu 
*>t\i , n it on‘\ as tin jjo.md *1 i, t' ninKmik ^ # >\ n.iii , 
hut upon a < 1 mu ni ^ ■ n « i *• c ]»• • iui .na u < m Rc[i.*r\ ■ }| 

tlj it IS O, Mil'll l 'f l \» If *10' If nil I, Jm^ '| - | 1 | 1 m -J* 

ion 5 i v,u« iu «** is nv v mom) u!> ,)i .in j uncon p, , od, 

gn u nusi hi» 1 iim\ I**'- il itoiu m> { ,i tin os! mini u* 
oialcoi i» to h* in tom ')« ». i *! whetlur 

the li umi 1 . u.l i" ' oo*| 4 M«(l ih t, . hut oil tin olh t hand, 

\i it is oiHi t^lahh hsd in 1 fpiii , that uiuki :>II <nc,iin- 
t>tanrCo, (o'l ludiii > t ^1 c nil contra*, with itlcond to 
possession, as e» id* n. in.» tith , oi tin w ter it, » * r\ i- 
dencc, that the thk is infijni, o* 'ivlu tl»' t the 1 aa' # is u» 
possession i t e\ ft i 1 u»n, and \» h« l* tln x li \ is, m was 
nr t, in po *st -> io«.« tins i*> r*> u th*. m mint* ft "tdi 1 1 on- 
Uact, li«>m the m mf'i t d> it i » laid <1» wu i * i 1 u utv U i 
pret o I> die c -cia\t thiut # as a. im(m in can j nxiosal h t 
tin sale oi a h a ii hol\l • nn , md # he \v ot Id mu a unLi 
stand d*ai to In tlu iiioiiuiu; m J*a <*iat> nt, uuie--. tau*. 
tin 1 (Kiial terms 'l In mi aim* ihi.ilm n doa. tin 
monn-ut the pinaiplc is laid <K nr. m a ( < oil «d lsunil\. 

As t«» the pmiif, when it ma\ in n * ,-a*\ tod* i.dr it, 

how 1 1 * tk‘ lo,,u cm< dl In . V P» odium i I the 'h • ds. 

\ f the 1 'mu n wdi oa na* • s4f?» \ to I*>ok • at > that. ! h Ioj i 

the tt;e n* * a* poiam, th » } o#a»mo: < dl lot fa it j.i ^hriion, i » tl* . 

• dM Ik shikcu il u can ’>• **ia ! cui It will I na- 
^esnai* to look hick to tin ohh slias* to h<* tia f cdt«i'«i 
tiii cas«* i*l i» pftmiMit n nh o» with<M\t ttuianta, helot* 

» o em »c»\,whit shonM hi tin ui a hmut ui 

h»pnl\, with aii' % l , » , i \ to the v 

)j«i» it i > no* in < * . i.> in this p nn. «d «i j - u to d s u*a 
wt these*}* Tut l dull ^ah the a.i'umd o,t w hn h 
*1 *t f « i*le this i a "a vhub hi, *,i.-it on.'iii o, Jt i , 
i'i * - *sai\ to nUeml, iu >i, to th*' tout* tin h m \t, to 
• mucoitin mtin 1 »f i 1 i tcn-loi i ' r ! * pi »pi*xU . 
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1805. the lather* as* if the doctunc of Equity ought to be in|he 
ordinary case, that a person, contracting to buy a leasc- 
Vrnif hold estate, is to take it with such title as the lessee may 
r\»r uHin happeu to have, it is absolutely necessary, attending to 
the consequences, that the pure base i should at least know 
accurately, what he is buying , and, that he buys nothing, 
that can subject him to inoic inconvenience than belongs 
-to that doctrine. For instanre , the \endor rcpiesenting 
himself as having the residue of a term, fifty years , and 
pioposing to sell that lesidue, if such he the doctrine of 
Courts of Equity, the difference is wide, whether thi pur- 
chaser is to take an i^signment of oik t f rm for the re- 
sidue, hit> years, of a lease, that has been i \ stmg a cen- 
tury, with possession under it, bu\ mg therefore ail inter- 
est for hi ty \ ears, the remainder of a term of one hundred 
and fifty years , whi re the e\ alence of the lessor’s title is 
an instrument exteuted, and actual enjoyment under it for 
a centur\ , 01 is called upon unde r ill the inconvenience, 
belonging to the execution of a conti act for the assign- 
ment of a lease, to take not such a icsidue of an old term, 
but a small remnant of an old term ; and, instead of hav- 
ing the remaining years paicel of the same term, under 
the same instrument, is called upon to take another term, 
not from the same lessor, fiom persons not appearing 
[ 349 ] upon the face of the instrainmt < ver to have had pos- 
session ; whose possession he cannot by his own inquiries 
iccognise , and the interest fot fifty years, beyond the 
parcol of the old term, is to be made up by showing, that 
the lessee ha,*- a reversionary inttrest in the same estate, 
not granted by the same lessor. But it is said, that lease 
is granted b\ peisons, having title from the same lessor. 

* That argument, however, is urged by those who dispute 

the right to see the title of the lessor: insisting, the pur- 
chaser must take the title of the lessee, such as it is The 
effect of this doctrine is veiy different, where the residue 
of an old teim may Ik represented to he the sole object 
of th»* assignment, for theie is a great difference between 
U purchase of a lease fioV* the fust lessee, with a cove- 
nant, that he has not cm umbeied, and a lease, that may 
• have gone through forty ^ssigh/^ents, with a covenant, 
from each of those assigns, that they respectively have 
not tneumbered. The value of the interests therefore is 
very different 

I do ’not cnticise upon the expression “the term, 1 ' 
as showing that only one term was intended. The words 
“free from enuimbiances” may mean either upon the 
Plaiutiil’s intcicst, to be sold, or otherwise considered, 

“ Encumbi am es,” as applied to the ground-rent, is sti k tly 
created neither by the lessor nor the lessee ; but by both , 
for it is the render, by the contract, creating the lease*. 



f 1 \SES IS C/JiAXrEUV. 



„ r. -served to the one party from the other. The Plaintiff, 180J„ 
slating the title thu^ generally, spe i dying none of the 
particulantics belonging to it, and proposing to perform to iun 
the conn act, and to make a legal assignment for all the H v 
residue oi the teim ior yt-ais to come an unexpired r ° 1JA,vlI,E 
there fn, I do not say, in a sense that maj n it include 
b ases iii possession*and icvetsion, leases under very dif- 
ferent title s . but that is not the nalaial impoit, whuh is 


on? turn in possession: not two terms, one m poises- f 3 j0 
*■1011 the other in leveision. l T pon the authorities ;?vs nr 
assignments, which could not be pioduccd, would be pie- 
sunv-d, i ven at Law : to make good the title to the icsi- ishmI.* 
dm of the old Urn The natuic of the PlaiutifTs intciest sooilaiiiii to 


as found, is the icsirlitc c»f that lum, and a term m re- nn oUlu iw°^ 
acisioii, for thut\-loui vcais, made In pel sons, who do II1LS110 
not appear upon ihe instrument to have deduct d then ti- mcnis, which 
lie tiom Sn Rn haul Co osv^not , tl.' fust giantor : whau*\<;i f *»m>t bo pro- 
the fact may he , which is lmpoitant, as the moment you 
inquire into the fact, \ou go into tlu title lhe same < vi- [mi at taw 


dcncc, that proves, the giontois did dciive title from 
him, prove* that it was subject to entumbiam i s, that 
would affect the inhernm* ?, out of which the leversion- 


ar\ turn was cancel 

Upon the particul ir cm umstames thcicforc this is not 
the case of a ptopos.il to bu\ the h sidue of an old teim ; 
the possession under which is evidence of the title, both 
of the lessor and lessee . it is not the case of such a les- 


sor, even himself granting another term in othei. pre- 
mises, or a revei sionaij, term m the same : but the vcndoi 
proposes to make the conti act good by offering the icsi- 
duc of a term as old as with possession, and tl»e 

addition of a lease of the same pu mises, under which 
there has been no possession , and could not be : unless 
it could be shown, that the possession aiulcr the fust 
lease ought to be connected with the second, as evidence 
of title , which never can be she un , unless thev show a 
transmission of the lnheiiumc from tlu lessor of the 


first lease to the lessots in the ond This not a con- 1 
tract for an> thing but a paittfful.u mnnbti of \eurs, the 
residue of one term , and»wf(hbih«ugc of that contract the 
Plaintiff has offued, not fifty >ears, the residue of one 
term, but an entne icveisionarv u rm, and the lesidue of 
one in possession; both i dating to the same premises; [ 35 J j 
but granted b> different pci sons, the connexion between 
whom can never be shown but by evidence. This is a 
use therefo^iof exception out of that mh, if it is a iulc 
fhat has been insisted on, for the lnstiuments, produced 
by the assignor, go to destiov each othet . until she m- 
tioduccs evidence to make them consistent, the one in- 
strument asserting the inheritance to be in one person, 
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the other asserting it to be in others, which must be 
shown to be detived iiom the fiist: otherwise pnma facie 
it is not to be so tak«*n ; and the evidence, mtioduccd to 
prove that, show.s, there arc encumbi ances upon the in- 
heritance, piior to the date of the fust lease ; which there- 
fore may be affected It is said, these arc old encum- 
brances. I have not been able to find out the principle, 
upon which an encumbi ante can be represented as loo 
old to be arte nded to, unless it can he presumed, that it 
docs not exist That is the answer But, if it shown, 
that thtie weie encumbianres, v, hicli may exi&t, am I 
lievci the less to cany this conn act mto execution at all 
hazards: or ought L not to. leave such pauses to Law ? 
Upon the specialties of this cast, the assignors themselves 
have been obliged to imse up evidence of the existence 
of the encumbi ante*; But Author, supposing the Law 
tabc, that, wlun a lessee enters into a contiact lor the 
assignment uf Ins term, he undo takes only, that he used 
diligence m obtaining his lease, had possession since un- 
der it, that he can show the 'mint assignments , and that 
no encumbi ances have been made siuce, it is one thing 
to say in a Court of Equity, that by reason of the nature 
of his estate, anti tin* imbecility of his claim to a produc- 
tion of his lessoi’s title, that is all he is pthna facie tq be 
put to do, to make good h^ contiact: but if the purchaser 
has the means o 1 showing, the lessee has really no title, 
or, that it is uuumbeicd, I should hesitate long, before 
1 should say, it was not competent to the assignee, pro- 
posing to deal honestly, to show that; and would not in 
Equity specific ally peitoim such a contract, being con- 
vinced, the Mibject of it was woith little or nothing. If 
such be the uile a* lo the production to be made by the 
assignor, and evidence of such a nature was produced by 
the pun hast i, tn\ conclusion would be to let the assignor 
make what he could ot it at Law, but not to give a spe- 
uilc pci it l mane e. 

As to the second exception, upon the particular and 
special circumstances oi^his case, these encumbrances 
are, with reference to this pittticulai title*, encumbrances 
that I am bound to look ; without giving any opinion, 
what would have been the case upon a simple baigain for 
the assignment of the residue of a term of fifty years, 
nothing being pi educed but the lease itself, and the fact 
of enjoy fnent under it since 1722. The case therefore i* 
at present against the Plaintiff. 




,Thc exceptions were overruled ; and the bill was dis 
missed without costs. 
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STENHOUSE o. M1TCHELJ 

II M. JOKESh^ the 10th clause of his will made the Bequest of 
following disposition : the debts* that 

u I give to the eldest son of my late nephew Alexander ducat 
wS 1mm and of Janet Sharpe the mother, all the debt * which the testator 
“shall oi may be owing to me by the late John Ci mv- b* mortjra^, , 
4 * furd of flellfi eld estate m Jamaica on the 1st day of bmvls ’°* open 
44 January 1 TO-l* say 1 79 1 whether hy bond tnmtgage or cerii!!!n C p? m 
“open account to the sole use ot iny said gtand-nephew soiw. extended 
44 subject to his paving to his biotheis 1 think there are h* 0 * 1 * the ex 
44 two ot them one hundred pounds each during tlieir P* anatl0 <^ 
“lives or only fifty pounds I mean ^ cuily in case such 
44 debt dots not exceed eight thousand pounds sterling-or another chase 
“that his two hi others shall he entitled to one-fourth t0 dehj* of 
“part of the yearly intei est at 5 pet tent on whatever the 
44 sum or dfbt may be owing by Bcd/uld estate.” fore IticJuding 

11th clause : jndiymeats. 

44 1 give and bequeath to mv nephews John and Aicx* [ * $53 ] 

44 ander Sienhou'C Alt \andct tlart and James Janes Wtl - 
4f lUm lanes and David In ties to all or only such of them 
**aa may be alive at mj death die debts that shall or may 
44 be due and owing to me at my death whether by inert- 
u gages bonds or open accounts hj James Campbell of 
44 Duett Vale or his brother John Campbell of SpotjUhl es- 
44 tate also by Thomas Joseph Gicij oi Some} ton und Last- 
44 ham estates also by Hugh Barnett deceased of Sport- 
44 man's Hall &c. estates in Jamaica subject to the pay- 
44 ment of 5 per cent mUrc *d upon die sumsowing by 
“those estates to be.asu rtain^d at the day of my death 
44 fui the t« rm of ten years and thi n to ctjse.” 

A suhsccjuent clause was thus cAprv^sed • 

44 1 gne all the debt which shall l»o owing h> the late 
44 John Cuiujurd of lit It fit Id estate at the lit of Janata y 
44 1794 which 1 now alt"! to tly^lsl id Jam: at y 1796 sub- 
ject to the said eldest s<yr of the *aul Ah \amhi Junes 
“now Thomas Junes uv*hom that debt is gnen on his - 
“paying to Ins two biothtis one-loiuth pan of the mtc- [ 354 ] 

44 rest of the sum such debt ma\ hapoen to be at mv death 
44 at the rate of 5 pet uni dm mg the iives of both or only 
44 one of such brothers.” * 

Upon a rehearing of the decree, pi cnoumed bv Lord 
, jRosslyn^ upcsu*he 19th of July, tbOO, osn objection was, 

• that the decree had not declated, that the Plaintiff and 
the other legatees under the \ 1th clause ot the will were 
entitled only to such debts as were due upon mortgages, 

Vot.TEL St 
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fli$ 05 . bonds, or open accounts : some debts beings doe by judg- 
ment, and otherwise than according to the terms of that 
V SihSHotsi, clause. 1 * #l 

'' Mr . Romiily, and Mu Leach, for the Petition of Re- 

MirniLii.. hearing ^ — Upon the words of this clause can the testator 
be said tq mean debts of every description ? If a man* 
having estates in the Counties of Middlesex, Sarny, Kent, 
and Essex , devised the estates, of which he was seised* 
44 whether in Middlesex , S unit, or Kent could it he con- 
, tended, that he meant estates of etery description ? This 
testatoi being entitled to debts of every description by 
mortgige, bond, judgment, simple contract, stated* and 
open, account, tin c iiscs have a close analogy Tins 
, sense oi the word 44 whether*'* as it is used in this clause, 

is “cither:” but if debts ot every description were ex- 
pressed, 44 whe tlier” would have been the proper term. 
► That word also ma\ be treated as redundant , and cannot 

* , contiol the cleai intention. To suppoit the other con- 

* , 1 . struction the woids 44 or otherwise howsoever* must 

be inserted, and then the whole phrase 44 whether by 
• ' mortgages, honds, or open accounts” would be redun- 

dant 

C 35i J Mr. Piggolt, Mr, Alexander, Mi . Roupell , and Mi Cul- 
len, in support oj the Dune — The intention upon thesq, 
different clauses of the will must be taken to be, that aft 
the debts should pass. Tlie difficult} aiises from the 
enumeration: but, to sustain the construction of thqse 
legatees, the word 44 whether” must be struck out. This 
enumeration w«r» made, not with a view to confine the 
generaht) of the bequest, hut from mution, that nothing 
should escape. Upon the other r on struction the bequest as 
to Bw nett's debt, being a large debt by judgment, must fail 
entirely As to the natui e of these debts* however, though 
judgment has been uncovered in the West Indies upon a 
bond, an action in a} be In ought in this countty upon the 
bond, as fot an onginal debt, without referring to that 
judgment, which could not be pleaded to that action $ 
Wallet \. Witter (a) . 

Mu Romilly , vi Rephf -^\ he Couit will not against 
these expicss woids umjeUurfc*. that all the debts were 
intended to pass Some of die cfcYits due fiom Bat nett 
were judgments upon bonds , and one a judgment upon 
an open account. If the former can be represented as 
still remaining debt.* upon bond, the latter could not con- 
tinue upon an open account. But after judgment re- 
covered in the West Indies upon a bond, there is no autho- 
rity, establishing, that an ai tion can be brought here upon 


[~a ) Dvv%L 1 . 
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• * ‘ • ' . ‘ ■ ** 
the bond, as an original debt, without referring to that 1805* 

judgment* The ease i * Dough* (h) K not an authority Wv> 

ior that. The Courts of this country will take notice of 8t**uw* 
the judgment of another Courts as they Mill of proceed** * M v 
i®gs in, a foreign * country in the nature ol a t ommission r # 
of Bankruptcy* The cohsequencu would follow, that if in * %> * 

the Hist Ihdie $ damages weie recovered in an action for 
an assault or a libel, anothei action might be hi ought 
here for the same cause > and that judgment could not 
he pleaded. 

Pie Lord Ch\nci li or — Wht u I durrted inquiries in 
this case, I had a strong and dcmlcd opinion, that the 
testator intended to give all the tUbts, that should he due 
from these pi rsons , but, that he had used woids, that 
would not authon/e the Court to give that judicial con- 
struction; but would compel me, whatevei the intention 
was, to confine the bequest to property, actually due upon 
s mortgage, bond, oi open account I am still of that opi- 
nion , so strongly, that unless 1 had tin authonty of the 
testator himself irom the will against that, it would be 
very diflicult to persuade me to enlaigi it Hut upon the 
, Subsequent clause, with returnee to the debt m the tenth 
4 clause, the testator himsell has said, that when he gives 
debts, wliethei due b) mortgage, bond, or open account, 

SfetMug of debts due by estates, he means all the debts 
tnose persons, whom he names, shall owe him at the pe- 
riod, to which he refers: in that clause 1794 and .1796 ; 
and in the other at his death That is the safest con- 
struction ; lor though at the date of his wifi considerable 
sums were due to him lrom those pc isons and their es- 
tates, he has framed his will so that he docs not dispose 
of those, which were due to him at that time , but, if due 
at his death, they would have passed , and, il those debts 
had been paid off* and an interval of ten years had elapsed 
from the pciiod of their discharge, anil new debts had 
been contracted, those new debts, though piobabiy he did 
not intend it, would < leaily 1; ft r e passed by the will, if [ SST 
due upon mortgage, bondyrf open account. An inquiry 
into the actual nature i\* tne debt at the date oi his wifi 
is not very conclusive , when the effect might be to pass, 
not any of those, but future debts 

But it strikes me thus: any construction which the 
testator has put upon his own woids in the tenth, is the 
construction I am authorized, at least, if not required, to 
put upon thf yme wotds m the eleventh aiticlc. One im- 
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* ~1805. portant question bis been mentioned : whether, if ft bond 
-V* v^v-v> has been given with judgment in Jamaka , the party mtfy 
fimnumii afterwards sii'e upon the same bond here ? Hut the true 
* question hiere is, not whether a judgment puts an end 
MlfvttFU legally to the bond-debt ; but, whether the testator meant 
IlcltmoT that « e bt, secured In bond, though a judgment was after- 
i bond, on wardfc given for it. B\ reference to the 10tH article of 

wbicli jndg- the will I have his own auction tv, that he did mean that. 

®cut Jus been jjy th cse words he meant debts, whether settled and as- 
fawacn, crrtained by stiuiity or not. By the subsequent clause, 

•tf.(t) * making the alligation of the time as to the debt, bequeath- 

ed by the 10th clause, from the yea* 1 7 94 to 1706, he 
tells you what he meant by those words, \\ 7 . all debts 
whatsoever, that should be due in 1795 from tlu owner 
of Bellfdd estate: not there quahJying it cither by the 
words “upon the estate” or thus, “b\ mortgage, bond, 
44 or open account;” and then 1 am authomed, if not re- 
quired, to say, he meant the samt thing in the 11th clause 
by the same words, that he had used in the 10th. 


f(t) ffcWpfiM teem that an> erf pith cation, is oljliqstnri on ibr debioi wieie, mist 
or otfyr fbicm&ntfs wAufetet in a foitigu him fiom a *uit for the ^lnc thing, < 

tihfe, fHftlriteiU to their taws, by w huh the in another St Mr Wn v. 11 

debt if enforced, and winch Mam Hep 2b 5 a * y 

Til&CffttO Cu'tfiti Cotirl of Pennwh^nut, 1 Hh Or* 1810 * * 7- 


r Rilfe to shew cituae why the judgment 
§§!«tPf4 fe«thfc case should not be opened. 

Tfc&Ittamtiff produced a bond executed 
by th* Defendant to the Plaintiff, both mb- 
jttiM.af the King of the United Kingdom* 
p$ &kat JBrUatn arid fre/artef, and ut the 
tfes residents in h eland, beiumg* <!u< m 
the year 1801, with a wan ant of attorney 
annexed to confer judgment tb« icon , un- 
der which power this judgment was cn- 
ttyred. 

' for Defend mt, tk support of tie 

contended, that judgment bad ban 

d ‘ since entered upon this w»m1, in h.- 
i M appeared by the following in- 
4or**ment on it « Judgment entend the 
Sill Oitobor, I80>,” consequently that 
fief# no longer ivmaim d an\ lunedv on 
bond, hut an action slum Id hue lu*cn 
upon the judgment lb* also ob- 
jected that according to the practice of the 
Gtygtasof this State, as Well as ot the /?/»/■- 
gtft ’Courts, judgment* upon a warrant of 
attorney could not be entcicd up of c, t-a 
years mn& the time the nmiu y b« % c ame due, 
Without leave of the Court, uj on i motion 
fbf tfett purpose t anti the jtidgnu i.t in this 
Otic way entered seventeen v. us d.« r 
- 0* jts&iyet'SQff, for the Plot it jf insist* d, 

+ the entiy upon iho bond was 


not sttfhcii ni, *>i pioper, evidence, 
that a judgment had been entered Op prk>r 
to the present \ and if it were* ?Utf th£ 
warrant antliOibted. the entering of ywj;*- 
netus ‘M, That the rule as to the necessity 
of obtaining leave of the Court after ten 
it ars is only applicable to < uses where the 
Plaintiff has bum within the state during 
that turn At Vim e v Thmkia, 1 Ka»t 4Jt>. 
Ihe kev .W/<M,3 East *51. 

Was«iv,to\, ,T The hrst objection is 
lit al to this judgment The proof of i pr*©r 
judgment is notion by the lh ft nd.»nt, but 
appi us upon tin bond and wainn* of at- 
torno upon winch ibis judgment w is ran 
d\^cd, »,nd win !i tie Plaintiff hniw U g'vcs 
in ih N di nee to support the pits* nt judg- 
nunt 'v akiiVsj it then as proved, that U 
judgiiKnt vy emersion tbe?9th October , 
UW3, the w maut of attorney was then 
jo tut us 'jjTuiu 4 s to the argument that the 
warrant aullionzcs the attorney to oonCbss 
a pifl^ment or }udgme?\ts % in the phual, there 
is not lung m it; the Utter expression could 
only apply to an imperfect judgment, which 
might be .set aside, or revcved forenni 
K could nc\crcottumpfe.c , \i;<e existence ol 
two >ahd and subsisting. 

Rule absolute \ 



Cases ik Cuakceby. 357 

Upon the whole, therefore, the meaning of this testator 1 805. 
was to give all the debts these persons respectively should v*v\J 
owe him at the, period to which he alludes with reference Ssmngver 
to these debts. My former opinion therefore was wrong; , f 
and this decree is right in that tespeci. . * WUu 


BEAUMONT v. BOULTBEK. [ 358 J 

•A'ti* 8 

THIS cause (a) came on upon exceptions, taken io the S<h* t/vr, * 
Mastri'h report by the Defendant , objecting, that' the \°b v 
,Ma«tcr had not made him sufficient allowances for ' c jims hv 
agent’s wages, in proportion to the imreast of the coal the agent fw 
got bet ond the stipulated quantity, for the benefit the **xpc*wrs vn 
Plaintiff derived iirom the use of the fire-engine, and in ac *?!5 nt f * ^ 
other tespects. The tanse also came on for further direc- whi^h^intlic 
tions . conduct -of the 

Mr* Hatty for the Defendant , insisted, upon the ac~ under- 
quiescence ol the Plaintiff, that interest could not be twiingftbe b*i- 
cairied back futtha than the time when the bill was filed, authority ^ 

, „ 1 agreement, 

./ The Lord Chawclu on, — As I understand this case cou **l *?* be 
mun the exceptions it is put thus , that these expenses SStoUIedT 
Boukbee would liave been at, whethei he worked the extra imomt not 
coal or not. The great difficulty is, that, where there is a carried further 
charge for actual work and laboui , you mav calculate ex- ***** 

actly, that, if it costs so much to raise 90, (XX) loads, it ^ 
will cost so much to raise 30, (XX) : but with regard to al- grouad of *«. 
lowances for agent’s wages there is no rate of proportion ; quiescence, 
for you may get an agent lor 30, (XX) loads for very little 
more than for 20,000 loads. So, as to the fire-engine. If 
you could biing a distinct case, that, before the new col- 
Iieiy was cnteied upon, you paid on agent 10/ a-vear, 
and, alter the new colliery was begun, he insisted on 
having 12/. a-year, that I understand, but what i ate is 
there to go by here? The f :t-engine is merely to draw [ 3S9 } 
off the water. That h 'nothing to do with luising the 
coals. He must hav. mu! some pa pie attending the en- 
gine all day long. 1 he difficulty is to get at any ratio ; 
and, where that difficulty occurs, who is to suffer; the 
roan, who enters upon the concern without making his 
agreement before hand; or the other paitv, upon whom 
he enters? The inference is fair, that, if 30,000 loads 
have employed 30 men m a year, one-thud of that quan- 
tity will employ a third of that number: but the addi- 


(aj Be[or*eJ nate, vol v, 185 \n 5'J‘C 
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lionai expense of agent’s wages, working the fire-engine, 
&c. cannot be paid for by rcfcicttce to the excels ?>t yoml 
the stipulated quantity ; for in many cases the exies’s can, 
be got just as' eh£ap as the stipulated quantity. It is upon 
the Defendant to show what the master could reasonably 
have done. The principle is fair enough, that, if a man 
chooses to work my coals in the chirk without lettifig me 
know, he ought to make a pretty clear case to entitle him 
to payment. 

I can make nothing of the first exception. The second 
goes upon this , vth.it the Plaintiff has had the use of the 
firc-tngmc in a certain proportion. L « uppose, the an- 
svvei is, that Jiou/fbee was undei covenant to have a good 
hi e-engine all the time : and it was to be lelt at the end 
of the term , and that the engine, that did for the stipu- 
lated quantity, would do for ihe excess. It tomes all to 
the same thing l car. t rsilv conceive, and perhaps the 
trtfth mav he, that the Defendant ma\ not have allow- 
ame enough: but, where a man chooses to entbaik in a 
concern ul mine w ithout my leave, if he does not come off 
quite so well as if he had made a previous (Witiact, he 
must take the consequences. 

Upon the fuilher directions, as to the interest from 
the time of the bill filed there is no doubt. Ihe only 
question is as to that period which is called the period Cjlf 
acquiescence. I will lead the reports of the case, before 
I decide it: but, if this caw* had been oiiginally before 
me, I should have made a much stronger decree than 
Lord Sios slyn made. 


Jfogust 12, The Lot cl Cha\< n i or.— The only question remaining, 

that of interest, is of considerable impoitance I hate 
looked through the u ports both of Lord Roxsltjrff* judg- 
ment and mine, upon all the cucumstances ot this iase; 
and, under all the nremostam cs, my opinion is, that this 
is not a case, in which intqust ought to be given bciore 
the time of filing the hill *Khe ground, upon which that 
opinion is formed, is this OldVSir Geoigc Htaumont died 
in 1 702. The present Sn C eoij^e ''Beaumont was then sne 
years ot age. Ihe matter went on through his infancy; 
and he aitei wards went abroad He returned in 1784} 
at which ymc cons' q-u-nilv he was twenty-eight years old. 
From 1784 to iruii, old Boultbte lived. There was a 
great deal oi c ominuim ation between them upon this : but 
no bill was filed in his life; and he died cSFEafoly under 
the persuasion, that no demand was to be made upon him. 
The present Defendant had the misfoiiune under these 
circumstances to be his residuary legatee , and after the 
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death of his father no hdl was filed against him till 170$ ; 1S05* 

and upon looking both at Lord Rosslyn's judgment and 
•mine, as they appear in the joports of thi^ case (a) though Bbachunp 
we were of opinion there was enough to autliou^e the de* shvunvo 
cree, I see* we were both obliged to stiuggk* through the 
tircuinstances of difficulty, which all this length of time 
had thrown in the way. It is enough under such eircum- 
stano i, if he pays this money, for whi< h he is made 
accountable by the dec tec, with inteiest from the time of f .161 
the bill filed ; and, I think, he must pay the costs of the 
suit. The inteiest is to he paid upon all the sums found 
to have been dm* finm the Defendant at the tiling of the 
bill. The Defendant may 1 mm sidlcicd liom the length 
of tune, but it this bill hid been hied in the life of old 
Jioul(het\ ox, it the cause had been heard for the first 
time before me, he would have certainly suffeied a grear 
.deal mote. One of the t ucumslances, upon which f 
flunk I ought not to give xuteicst pnor to the filing of the 
bill, is, that long bcioie the bill filed all tin parties knew 
very well, what wms the excess of tin getting. 

V ' \o) v U*$ V ol vji VJO 


WEBB v. LORD SHAFTESBURY 0. 

„ * rfvgvot ! K 

MR . THOMSON) for the husband and usiministrator of Annuity by 
Susannah I r ada , entitled for her lift to an Annuity of 400/. t 

scented hj the bond of the testatoi , Sir John IVebb , moved m ^ * 

that the sum of 100/. may he paid to him out of 300/. 19$. personal ts- 
8</. cash m the name of The A* i ountant •General on account ordered ^ 
of the ti stator’s personal estate, for a quarter’s Annuity, of a fond hT* 1 
due to Susannah Leadet on the 25th day of March) 1805. Court h*tf- 
The bond expressed, that the Annuity was to be paid yearly, auWirf 
quaiterly, on the four usual qiyutu davs. The testator ^ n f ier ^ 
by his will devised his real estates xn the County of Lm~ The^nnut 
coin, upon tiust to raise sr/h sums of money for the pay*- tant having 
fnent of debts, legacic and Annuities, as las pei sonal lhcd between 
estate should fall short of paying By an order, made on 
further directions, it was ordeted, that the Annuitants iVi* repmii* 
should be paid half-yearly at Midnimmet and Christinas , utiveobtamw 
under which order the Annuity w?s paid b\ Tht * Account- an ° rtlcr 
ant-Genera /, ii«*m Christmas , 1803, to Umstwas^ 1804. {hequaner to 

# Mj s Leader between Lady-day and Midsummer) 1805. 

• Vie Lord Cu vncj’LLOK, after some consideration, made [ *362 ] 
die order. ( a ). 

C a J P* 36*2, liashleigh v, Master, 3 Jiro C C 99 
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T Jf practice J(®. ROM ILLY, and Mr. Hart, for the Plaintiff, moved 
shoald he Hn ^ at the Master may be at lihci ty to proceed d<sdie m 
ortterfm the upon the leferences in this cause 

Master to pro- Mr. Fonblanqtte , Mr. Thomson, and Sir Thomas Tut ton, 
ceed do die in opposed (he Motion . 

Such order 

oot imperative Tftr r/ C « a \ c r i t on . — 1 observe, Loi cl Ahan/cj has 
On the Master, expressed an opinion, (a) anil in very stioug urms, that 

btttwbjmto the Master is not onlv at liberty to proev eel </* «.V in tin m > 
ois accretion. , , , • . - * , . ' 

but, that it is his dutv to do -»o, when the case requues 

it: yet, in that instance he tu ule the order. I took the 
practice to be the .*th« r wav, and am entam, Lord 
Thurlow thought Mattel could not pioteed without 
au order Loid ALu mien's iule is the best; (or the Mas- 
ter must fiom what he .sets, he much the best judge oi 
the propriety of it 


[ 363 ] The Lord Cnti*.cv\ j»k. — M y opinion is, that th* Mas* 

•%r- 15. ter ought m this cause to be ,»t liberty to proceed dt dir 
in diem . 

As to the general point, alter what Lord Ahanteif has 
said iti those strong terms I think it right to say, that, if, 
my opinion w^.s the same as Lord Alvaaln/'s, I would 
not make any outer upon this occasion, hut, recollecting 
the constant practice, it is impossible to say, so many 
orders do not affoid derisive evidence, that the Master 
shall have the liberty given to him. But the Master is not 
to conceive the order to be imperative upon him. He has 
complete discretion to avail himself of it, or not , as the 
circumstances, passing belorc him, call upon him in the 
exeruse ot a sound discretion. 


The order was made accordingly. 

(a) Luuf/uim v. Sturdy, ante, vol. V. 42 * 
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SYKES V. HASTINGS. .li» iv 

A MOTION was made by the PUiutifh, that the Mas- Trusts? bm 

tet may be at libeilj to appoint S', l s to la- thr U'-^wlpV’’ 

on t‘i y to which an objection was taken, that he was the < lft ] cw,oml 
devisee in trust to sell and distribute the money without emo- 

\h , fohnson, m support of tin Motion, cited Mott v l' l “*tnr,(l) 
Button, and HiMwt e 'finkin'* ,(u) in the lattei oi ivhuh 
laois Hie Lend Chvuilfot gave liberty’ to a tiusiceto 
propose himself to lu receiver Phe chav.ut<roi dtvi- 
»u m tnisi, thcrcfoie, is no uhjt c turn to the appointment 
ofnuiur 

AL . thr Dej aidants, oppose t :tu Ippomtmt nt . [ JG4 i 

tiling v r f Aland , (a) in which cast I he Lord 

f% null t approved the principle oi tin 1 * ase he tore hold 

H^sltp\ ( h) 

Pit lord (,»i \Nor li or —-in Hthlnts Juikinb 1 con- 
tinued SrtVii'* as the leceivci on the enamel, that it was 
iot the hem fit oi the estate, ronsnlumg all his know- 
ledge upon the subject; and it wa- < Kprcssty without 
emoluiiM nt 1 do not sa\, theic i* 'im general iuIc that 
will not bend to < n< uin .uiim s . hut the general prim iple 
is, that the pei sou, who a< i . pts the offic e oi trustee, en- 
gages to do the whole duty of a tccciu i without emolu- 
ment. That is useful, as the Gouit appointing a receiver, 
looks to the trustee to examine with an adverse eve, to 
sec, that the receiver docs Ins duty The consequence is 
the case of appointing a trustee to be t< cciver is ev 
t remedy laie , and onh where he will at t without emolu- 
ment. There is no instance of such an appointment with 
emolument, unless no one else can be procured, who will 
act with the same benefit to tKe estate, where theie is a 
necessity, from the cm um stance, that by any one else 
the estate will not be so well managed The pi ample of 
tl;c Couit is, that the trustee shall not be tin* icceisci , 
if any other can be procured 

( aj In ChanrcT), FAnuaru, 3805 f a ) p JJn f e t vol vm. 7J. 

( b) Amn fivtt, \ ol in. 515, 
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TIIE Al^TORNEY-GENEHAL v. JACKSON. 

THE object o,f this Information was to establish the 
ct.«/n b\ ti»o Fight of the Chanty to a small annual payment* charged 
iliiouiunon 1 ll P°tt premises, in London. The ansv/cr raiser! an'ohjec- 
tital all the 1 Hon, that all the owners of the premises which were re- 
te'Tc-icn «»ts fci red to general!} , as houses in London , without any pai- 
ofiliepic- titular description, were not parties 

V'Ae Altoninj-GuieniL and Mr. Heall , in support of th' 
Chanty are Tnf ; matron* insisted, that it is not necessary m the case 
not parties, ol a Clniutv to bung all the terre-tenants bclmc the Couit 
without an> in t , sult f or the estabhsment of the Chaiitv , citing The 
Sewnpuon Art&i neo-Gene' <tl v. Sfulhj, (a) and The Attorney-General 
The Court v. Wtfbittjh. (b) 

will dife« t in- % j\[r. Row ill it , and ?h . IV/'ishav , for th< Dt ijl ndants.— 
o^rianda 4 ^ lls Ib ( ontrory to the established piacuce of the Court 
are charged* infill other cases, and to principle A case much more 
&e previously ancient than those, that have been referred to, the case 
dcciiUngthe 0 f £ ast Gi msltud, (c ) the last point, is in duett opposi- 
chaMre ^ on to them » anf l that < ase is constantly referred to ; as , 
the ttefrod- containing the law upon this subject: 

before “ That, if a lent-chaige be granted to a chaiitable VfyfFp- 
the Court. u out 0 £ l an ds in several counties, the Commissioner* flews * 
“ to charge this rent by their decree upon all the lands in 
« every county according to an equal distribution, having 
, w regard to the yearly value of all the lands chargeable 

; w with the rcijt: and cannot by their decree charge one 

* u or two manois with all the rent, and dischaige the re- 

£' 30$ ] “ sidue in other counties or places ; for that their decree 

“will then be conti ary to the will of the founders or 
u donois. 1> 

The Jttonicy-Gcnnal w Shelly is not to be found in the 
f * > Rentier* }% lloolv, and, as the other case is there (a) stat- 

ed, it appeals cleai, that the point reported in Peere 
1 Williams was not decided, and did not aiise. From the 

pleadings, which ate vcly particularly stated, it appears, 
that an appropriation ol thfe v lands m Enjivld had been 
made by the Court of Wards to the purposes of the Cha- 
rity , *uid the Court proceeded entuely upon that appro- 
priation, and the decision of the Court of Wards. This 
* point does not appear to have been raised by any of the 
Defendants The decree directs inquiries, what other 
lan<}s are liable to the rent-charge ; m whose possession 
sulIi lands arc , and, what is their value... There is no 
analogy between a pita in abatement and an objection fot 

fa ) 1 Sail 163 - fb) XP Mill 599. 

C ej Buko's Vh. U*. 64 . C“J V* ^ 6 . Keg. Back, 17 V*. 
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tvant oi parties. Loid Kedesdak (b) says, <c a demuner li'Oj. 

' £ for want of parties must show, who aie die proper par- 
* l ties ; not indeed by name ; for that might be itnpossi- 'i 
“ hie : but in such manner as to point out to the Plaintiff % 

%c the objection to his bill, and enable him to amend by ' 

44 adding the prope/ parties ?1 It is not nccessaiv to show 
the identical person , but mei cly to show the natutu the 
interest, so as to put the Plaintiff upon proper inquiries, 
for the purpose of amending his hill* The silence of the 
book* of prat tuc is evidence, that a Ch.vritt has no siuit 
pi i\ ilege as is insisted on. Even an infant, enfolding a 
rent-charge, must male panics of all the persons out oi 
whose Linds it losues. 

The Lad Cu won i on — The question is, whether the 
Court can proceed m the piesent state oi the lccoid as to 
paities. Ihe Information !■> hied on behalf of this Pai r,h [ 36JT ] 
to have the benefit of this charge, neated by au instru- 
ment, made a great man> years ago, for a very s^all 
animal pay ment . but lam not at libci tv to consider the 
.case otherwise than if the subject va» a payment of much 
’‘greater annual ' aluc The answer raising the obji ction a> 

-JO parties, goes the length of pointing out, that there 
"’ifetoe houses once liable, that there still maybe such 
i>6Uses, and therefore owners of them. The form of the 
pleadings therefore briugs within the knowledge of the 
relators the possibility, tliat there may be other parties, 
capable of beiny put upon the record. It is tiue upon a upon a bin 
bill for equitable telief as to a reiit-chai with some equitable 
few exceptions, all the persons, whose estates are liable, ^ 
must be nrought before the Coutt, that complete justice all tiieper? 
may he done; and the question tiled in the presence of* on<t » 
all who are interested, also with i (Terence to contribu-f**/*, 10 * aw ! * 
tion among them: I say, with a fiwexu ptions , fui some |M ,. (US 
cases are to be found, under cut uin stance making the lule disputed 
rule impracti<ab!c, or incon\ eiucnt, in a degree almost ‘thuncLroi 
arising to that; and those circumstances have induced 
the Court to dispense with that rule prit.uaMc op 

It has been urged for the Defendants, and 100 years 
ago would have been urged with gieat tffect, that no dia- " ,UUit 
tinction ought to be made in the pioc.ec clings between a 
Charity and an individual. But at this time it is much D stiwtMn an 
too late, with reference to a great many docti in* s, to m- t #l 1 
c ist upon that, for the Couit does hold out icli**f to Cha- 
rities under circumstances in which it would not give tf V«t than to in. 
.ache f against Defendants m ordfnnrv cases I ir*< oilected (iiuduitd 
•passages in the books, as dnta y laving do.vti the pinposi- 
uon, that an infoimation may be filed cm behalf of a 


rb) Mtf. 116 
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1$05h Chaiity for a rent-charge, against one estate, where se 
\ er.ii estates tv ere charged ; and this Court paid »o mm h 
ffttc attention to Charity, that it would leave all the * indivi- 
Artottxrr- f | ua l$ to settle among themselves, under all the difficult 
lJCS ^ iJjhi, m ight occur in this case , the relief being gnen 
against .tme, instead of bringing all to agitate the.qucs- 
[ * J68 ] tion, a*s between all and the Chanty. 

One passage, from Duke's Charitable Cses,(a) that has 
been relied on against the two cases cited by The At tor - 
ney-Gtwral* is in a sense to be reconciled with them. 
Probably the meaning was only, that, when the Commis- 
sioners aie inquiring, and find a rent-charge actually 
given, they cannot bv arrangement say, it shall be ,,aid 
out of a paiiicul.iT estate, and discharge other estates, 
which are chargi <1 , but mu*>t establish the Charity, as it 
, was established b\ the fouudez. But the question is, if 
a suit is instituted against :in\ lands in Equity, admitting, 
1 t that all aie charged, whether the Charity can call upon 

one^party to pay , not contending, that the others are dis- 
charged; hut insisting, that the rule of pleading is, that 
the Charity ma\ biing anv one of the estates before the 
Cout t ; leaving the nw net of that estate, as ho can, to sue 
the others tor ''onttibution 

With respect to ihc passage in SalkeU(b) it has b4$u 
observed, that nothing is to be found in the Register* 4 
Book as to the case, m which u occurs. But the propo- 
sition is laid down in the broadest manner, that U» the 
case ol a Chanty it is not necessary that all the terre- 
tenants should, be brought before the Court; but this is 
added, and the evprt ssion is very singular, that, 44 the 
41 terre-tenants may , if they seek a contribution, uiuler- 
u take to make them parties to the information; or help 
44 themselves by such course as they think fit.” 

[ 369 ] The principle, hetc asserted, is, that prima facie a 
Charity may sue without making them all parties. But 
I cannot undei stand the concluding passage, unless in 
this sense: which is consumable to the case of The At - 
tdrncy-Genaal v. IVifbuigh , (a) that, if the Defendants 
insist, that their shall be other parties, and can point 
•out who they are, in that stnsc undertaking to enable 
the relatois to make them parties, then they may be made 
patties: or, if, neither of them in all probability knowing 
the other property, that is chargeable, neither can point 
out the persons, who m respect of that property ought 
to be parties, there can be no species of undertaking by 
the terre-tenants with a view to make them parties, unless 

fa) Duke's Cha Vsea 9 65. The 7th point 

T) Tfte .Ittmiiry-GehenzC \ ShtUii , 1 SVA 165. 
p :%) 1 J* Hil w. 
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ihcv have Si right to pray- the assistance of the "Court to 1805, 
make that inquiry ; that all may be made parties* .before v^vnj 
payment is compelled. I express it so : for The Attorney* 'Uk. 
General v. Wtfiurgh strongly countenances som* supposi- , ^J T0HN1 ' 1 
lion, that such may be the doctrine of the Court. In °^ ttAL 
that case according to the note, that has been produced Jac&hox 
from* the Register 6 Book, it not onl^ appeared by the in- 
formation, that the Chigrvrfl lands were charged; but one 
ol the Defendants insisted by his answer upon contribu- 
tion by the whole ; and no person was before the Court, 
who had lands m ChigwelL So far the repoit is correct , 
for by the Register's Book that objection appears upon tlic 
pleadings. l 7 pon what is snu) by The Lord Chancellor Uponancfc* 
tipon a plea in abatement, it has been justly observed, that Jtctum for 
according to the rules of pleading, as Lord Rcdendale 
states, (b) it is not necessary to p^mt out the parties by t o point them 
name: it is enough, if the objection points out, who. the outfeyjwwue, 
individuals a**e, by some descnption, enabling the Plain- 'f described so 
tiff to make them parties ; and according to the modern XcSwSu^to 
course of pleading, that dcclaiation by Lord Mac< les field, umk» them 
which is* capable of that interpretation, ought to be so parties 
undei stood , that his Lordship’s intention was not .to say [ * 370 ] 
that, the parties must he shown h\ name: but he made 
observation m a case, in which he felt, that lands in 
.Ghigwell had been originally charged; but, what they 
were, and theicforc, who were the owners, could not be 
pointed out by an answer, insisting only, that the Ghtg - 
well lands ought to contribute; not describing them ; or 
pointing the attention of the relators to the owners. 

That point applies very much to this case; in which 
the objection, leietiing generally to houses in London , 
not particularly desinbmg them, the site of which may 
now perhaps be part of the King’s highway, does not 
sufficiently point the attention of the relatois to the indi- 
viduals to be brought before the Court. It appears, 
hovi ev er from the record, that unit ss the passage in Hal* 
held is construed as I have construed it. The Attorney - 
Gena at v. U r yburgh is hardly an authority in support of 
that case, and what Lord Matcles/ndd is represented to 
have said in the judgment he actually gave does not go 
further, than that, though a general objection foi want 
of parties is stated, yet, if it is left uncertain, what aie 
the lands and houses, chargeable together with those 
which are the object of the information, though they 
may have been puiehased withcait notice, lost, or are 
incapably of being distinguish^®, the Court will go on; 
but will endeavour to aid the other persons, who are 
h* ought before the Court; not dismissing the infoima- 


b) Mtf 146. 




,.1805/ tion ; but by inquiries, if any fair hojpcs can ht enter- 
- , OvO taiucd 7 endeavouring to bring ultimately before the Court 
the those other lknds oir houses; if it can be ascertained) 

, Aarron*/*- that they *xk ti6t lost, or are capable of being distin* 
l G *'= BAL guished-, ", 

juxno\ * By’ the note produced from the JReghter ' s Book) it up- 

f * 371 ] pears, that lands both at Enfield and Chtgwell, in different 
t ountieS) were originally charged; that the estate had 
descended finally upon an infant who was in ward ; and 
in the ariangement of Ins affairs the sum of 364/. was 
fixed bv the Court of Wards upon the Enfield estate. But 
I cannot conceive, how that appropriation by the Court of 
Wards can affect the Charity ; or necessarily, if the pro- 
perty went into different hands aflerwaids, throw the 
whole charge upon the Enfield lands , and entirely dis- 
charge the Chigwel l hinds. I can concehe this; that after 
that appiopriation theie might be purchases under the* 
Court of Wards, and there might be circumstances in the 
transaction of those purchases, that as between those two 
estates would throw the whole upon the Enfield estate for 
e’Ver. But the Charily could not be bound in that respect ; 
and it does not appear fiom the decree, that The Lord 
. Chancellor had made up his mind, that the Chigtvell lands 
might not be answerable. By subsequent airangcmcntque^ 
tiotis arose as between the owners of the Enfield lands ; 
which was first liable : but still all were Lable ; and the pas- 
sage in TJie Attorney-General v. Wyburg h may be taken as 
general -argument s but, looking at the decree, the question 
is, whether The Cord Chancellor did not think himSeif bound 
by inquuy to find, whether that case admitted the appli- 
cation of the doctrine he had so asserted ; for the Enfield 
people contending, that some were first liable, and some 
contending, that the Chigwell lands were charged* the 
decree was not, that the cause should stand over for want 
, of parties , much less, that the information should be 

dismissed : which would b< very strong in a Charity 
cause ; whatever might be my puvatc wisn upon so small 
Extmordi- a demand as this: for the Court has gone a vast way in* 
nftrf relief reliev ing against \\ ant of foi m * mistakes in pleading 

fSwwdwai#* as t0 Parities. ^ ut decisii n was a reference to take 
total of the accounts, and see, what was due for the ai rears, *and 


(fading in 
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[ * m ] 


what lands were set apart, and what is the value of those 
lands ; and which of the parties have contributed towards 
the payment, or the repairs of the premises ; and the de- 
cree docs not stop there , but proceed^ to direct an inquiry, 
u what lands there are, thU arc liable to the paj ment oi 
u the rent,” that is, though not set apart ; u and in whose 
4< possession, and what is the value of the said lands, and 


to state the whole matter specially/ 7 

The result is this, at least: that, if there is before the 
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Court, a partj", who in respect of the land, possessed by i8Gb. 
him, is habit* \o the nut, charged upon that, and other isvsj 

laiid, not clearly and distinctly pointed out by objection 'llu* 
for want of parties in the answer, further than that thpre A J T01,Arv * 
wae some houses oiigmally charged, and the Court does 
not know who are liable with the Defendants, the Court Jagjuo* 
will go on, at leftst to inquire, whether the Defendants 
are liable : whether, if they are liable, the Court will 
charge them, and leave them to a new suit, with the 
other terre-tenants ; oi, first deciding, that those lands arv 
chargeable, will direct inquiues, wlietlrei any, and what 
other, lands are chaigoablc with them, it seems, the Court 
will not stop for want of partu & undti such circumstances ; 
and I think it better to go on to dcteimine, whether these 
lands are ihaigcable, or not; /or, if not, the information 
ought to be dismissed. But, if l should now stop foi 
want of parties, conceiving, that 1 cannot dismiss the in- 
formation, I should then direct expensive inquiries, at 
the hazard, that I might find, the case had not been actu- 
ally established in fact oven an against the parties now 
before th : Court. The best wav theiefoie i> to go on 
to hear the question, whether the rent-chaige can he [ 3/3 ] 
proved to be issuing out of the land in question , reserv- 
ing the consideration, what I shall do as to any lands, 
that may appear chargeable in the course of the hearing, 
until that principal question shall bate been decided* 


BULLUCK v. RICHARDSON. iaa3.JW*3J 

1805, Aug. 27. 

THE bill prayed a discovery as to an advancement DUcovery, 
by the Plaintiff to the Defendant of the sum of 41/. 5s. ^ ^tiSn'to 0 ^ 
without legal consideration , as the pteinium for liberty wcwrm <y, 
to put upon, deliver, or refuse, stmk , and in consulera- ncy under the 
tion of contracts in the nature ol wage is, putts, or ie~ stock-jobbing 
fusals, relating to the present or future puce or value of 2^8* 
stock ; which are void within the Act, (a) suggesting an confined to 
action brought by the Plaintiff within six months after the those clauses, 
contracts. ?* to whic ** lt 

The Defendant by his answer denied, that the Plaintiff p*cn!wSh r 
did, on or about the 24th day of Maij y last, oz any other protection 

from the 

ptMuIdes, am! i ho i cf ore not evten* led to the *th m 1 Sth section-. ( 1) Though under the 
afN gjkfitiit cl a fact hv a biH the PJainfill may inter* oguic to incidental circumstances, 
Jte tannot as to a distinct subject 

(<i ) Stat 7 Geo 2 i 8 

See the notes to The Jtkt$9 Indm C»wfmts v.JVcftw, wife, vol. v, 1/3-1 
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1805* day, advance or pay' to the Defendant the sum of 41/. 5s. 
* or any other sum, as the premium, &c. (as .charged by 

^ctxocir the bill,) or that any such wagers or contracts were made 
*■ in April or ifcfay last, or within si3t months before the 3d 
richak^c* of August , 1802, (when the action was brought ,) admit* 
ting, that he was served with process in the action ; and 
he insisted, that he was not bound to answer further! 

The Plaintiff took several exceptions to the answei, for 
f 374 J not stating all thy particulars of the circumstances charged 
by the bill : wz. whether he did not, on or about the 24th 
of May, 1802, or upon any other day, pav to the Defend- 
ant the sum of tl /. 5.9. : whcthei there was anv consider 
ration: if any, the pai titular nature of such cox ^dera- 
tion: upon what contract: in whose behalf: in what man* 
ner, and at what time, &c. 

The 4th exception was, that the Defendant has not set 
forth, whether the same sum, &c was not paid b> or on 
behalf of the Plaintiff to or lor the use of the Defendant, 
as a premium or premiums, or consideration in nature ol 
a premium, lor liberty to put upon, deliver, or letuse to 
accept, stock, or of wagers, or contracts in nature Of wagci s, 
putts, or leiusals, between the Plaintiff and Defendant, or 
any and what persons on their behalf, or how otherwise, 
relating to the then present or future puce of such stocky 
See. or in respect ol an\ and what other stock. 

The 5th exception was lor not setting forth the parti** 
culars ol such wagers. 

The Matter lcpoitcd the answer insufficient in part oi 
the 4th ’exception. '] he Plaintiff took an exception to the 
repor?; suggesting, that the Master ought to nave report- 
ed the answer insufficu nt in the whole of the exceptions. 

Mr. Bell, for the Plaintiff',™, support of the Exception, in- 
sisted that the Defendant ought to negative every possible 
way, in which the money could be received * and was 
hound to answer even possible case, except those, which 
would subject him to penalties under the Stock-jobbing 
Act. 

£ 375 ] Mi. HJlint, for the Defendant , cited Clifford v. Barns - 
ley y(a) and contended, that the Defendant was not bound 
to make any iurther discovery. 

The Lord CiiAvcr.i tor. — This is a bill for discoveiy 
in aid of an action. The 4th section of the act protects 
the pei son,^ making the discovery, against penalties: but 
they are penalties, imposed by the 4th section in relation 
to transactions, pi ohi luted by the first section; and no 
bill of discovery is given with respect to what rs prohi- 
bited by the 5th section, or by the 8th. It is very singu- 
lar, if the intention of the Legislative was, that under 
C aj In Chancery, before Lord C&wtkn, 1767, MS. 
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ihose sections any thing should be recovered back by the 
action for money had and received, that they should not 
1 ha\e said so , and have held out the protection they have Bnum? 
With respect to other subjects ; upon which r bill of dis- 1 
cbntry is given. I should thncforc hold upon a hill of RlcnARr,<ir 
discovery of transactions, prohibited b\ the 5th and 8th 
scctnins of the Act , that the Plaintiff would not be entitled 
to that discovciy , and, though it *s impossible to dem, 
that those transactions are, in a unse, cn the natuie of 
wugeis, yet in the contemplation of the Legislature they 
mt not considered such wage is a-* au tlic subject of the 
first section. II one man agues with mother, not againsi 
the 8th section, or the 5th, but, tuuhci having any stock, 
the one lays a vvagti, that sto« k will upon a luture day be 
at a partiuilat pnu, and upon that day pa\ r s the money, 
that would be a wager « as to wlm h upon a bill ot disco- 
very for the put pose of bunging an anion the Defendant 
must under the second section unsvvei One question in 
this case is, whether the wouls u the pi icc thereof” being 
in the Act, the bill is so burned as to allow the Plaintiff 
to insert *m the lutiirngating part the words u oi the [ ST6 
‘‘price thcreol,” though these woids arc not m the allcg* 
ing pait. The mle as to that is, that, it a distinct fact I# 
alleged, the Plaintiff may imjuuc into every thing inci- 
dental. what, how, when, fkt (tt) But the proposition is 
different, and doubtful, vv lu rc the Act has prohibited three 
separate and distinct things, especially , an Act, though in 
form remedial, really penal, that a question may # be put 
<n the intcirogating parr upon one ot those substantive, 
distinct, facts; a wager, tor instance, as to the future 
price of stock; the alleging part of the bill containing 
nothing as to that: whether that can be considered an 
incidental matter, to which the Plaintiff may interrogate. 

I think, as this bill is fiamed, in that respect, the Plain- 
tiff has no right to call upon the Defendant to answer any 
thing but as to those very wagers, which are stated in the 
alleging part. 

My present opinion is, that the matters prohibited by 
the 5th and 8th sections, arc not those xnattcis in respect 
ot which a bill of discovery is given. 


'The exception was overruled. 

( 'I ) Viiuldtrv Stiul't, Cute J.'Oh l 


1305 Jtar 2 7. 
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riipf. in 

joint uaimsoi 
1i m and ins 
\\iK, is \ Olll 
against UiC 
creditors with 
in the St at 
1 Jar. 1 r. Is. 
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AN inquiry was dire etui by The Lend Chant* dot , tipsiu 
tin* appeal m this uusr,i'«/J how much money was laid 
out by the deceased husband of the Plaintiff m the pur 
chase of the puniiscb, and how much of that was the 
montv ol the wife 

Tlie MaitiTs report stated, that the sum of 334/. 5 a 
was laid out h\ tin husband in llu purchase, that ‘24 (V 
ol that w ns the mom \ ol die wile , and tin residue w. 
the inoiKV ol the luobind 

A petition was puscnlid In the wife pi ruing, thai 
the report may be uaifmmd, that the estate m«n b» 
sold, and, that out ol the piodun ol that sale lir 4 llu 
mortgage may he paul, and, that the costs ol the PI 
tiff* may be paid , and th it tiu, ‘••im »»{ 2461 xn.i) b« j 
to her 

'Hie petition was not opposed , ind *b v «udc r was it. 
according to tin* piayn 


t * l ) .1,11’, \ol \« 


*9ttg 14 


WHEN v, KlklOA 


JUeeWer 
eti&rged with 
a loss by the 
failure of the 
Danker t hat- 
ing made the 
remittances tr 
his own credit 
end use; and 
not ton sepa- 
rate account 
for the 


trust Cl) 
t * 578 ] 




THE pctitioi, by the lee river ol the iea* and { • » m 
estate of the testator Churlex II / etu statu J, mat dr »ut? 
ti oner on the 25th ol Man* 1801, icccu*** th* ' * m '* 
198/. lfte 10 d the amount ol a debt due to i>u * <c ,» mm 
estate bj Sir John I mown , who umiltiu to t»*r iu\»» >nt i 
a bill in his favour, loi 21* >7 dated tin °otb ■ , . | .e, 

able forty di\s after date, on «nd f*»* i>mUi - i«* 

London. Tin pttitionu placed the Imun.* - l' • U/L * * 
the account ot Sir John 1 atj^on , and on ilu ol d/rv 
remitted the lull to Cast ell and Pn^vU,\\ ir.Kei - rt I, />«, 
to he plan d bv thorn to his credit 

The petition furthci staled, that on the lOih of / •' * 
18< 4, the petitioner received the sum of 582 J 2v !' / the 
third and last instalment of ... debt fiom jthutu S\ Pant 
to the estate of tlm testator IV) in and lus paitner j *vph 
Airey, deceased, and ol the costs of an action , and ol 
that sum 310/. 19a 7J . was due to the estate of IVnn 
and 230/. to the estate of Amy, and the remainder \\;h 
the costs of the action. On the 18th of July the petitioner 


$e the notes to Baton \ , llama, and BontU V. Diane, ante, vol v, 331 
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liiocured a (haft for WXV. on Ca*htt : ami /Vw^V, dated 
ihe IStli of //*///, and pnjabk ioiu «l.i\ s aftei date , and 
Jlhc s«ud sum of 58*2/ 2 a 2!*/ made part of that sum; 
irjhif h hill the petitioner cndoi *-ed, and icmit d to CusUP 
antf Powtih who, on the l Hh of Srptt mbu , twf., became 
Hardciupts , and the petitioner ico m<l no satisfaction or 
n<urit\ foi the sums he had so n nittcd, except l J‘J/ 3s. 
11#/.. i or which he diew on Caste! > and Puadl *m the »tU 
oi Jiihfixi payment of pait of the inneial expenses oi th. 
tv stator ll n w, and a di\ ldiiul oi *s in fin pound recLiw d 
ui»du tlie Commission, and 110/ i I» VI. the residue 
'0 the (wo <>ums umilt' d to the H iiiViupt^ In the peti- 
oiui, atte 1 those dc dm Mou v togc Jici With 1103/. 
it-uuii-s due to tU( jKUlioivi 

in puitioivi tie > stated, th it he considered Ca'itdl 
“t* V i; an o ‘tddi'slnd house oi \cr\ high ue- 
»c tin Hankeis oj a Hank of guat urdil 
and wen- ilnub* much cornu t ud with tlu 
1 M * f A */..</«•/< //it' wiinh was the* petitioners in* 
nu e m;.»o\ tlv *n , and he w a induced to open 
1 mfi win tl 'i ii» ^ oiisi ipiencs oi his i^pointment 
i\« i, h»i the ntoif eon\» men l i emitting Uie mo- 
' 'i ! < i hi i oi Id not oht'un hills hum a conn- 
'..'Jo «o i i at fonv ila s date, that 

• a?id /' -.»#/i altow« d him no interest on balances in 
am, Is, tlm" »h it »s u-ual tor country Hankers to do 
' » d, that he t ways x minted the money soon after he 
* d u, <r pieuouslv to the time of paying, his ba- 
il .-fa his accounts passed into Cpurt , which ba- 
i mu ; mi in In hills on Cast til and Ponrll 

■ t 1 ib<-c < i, rumtitances the Master refusing to allow 
]. (♦w.on 1 the balance of 410/ 13s 3}//. the petition 
w . ,u . d puiying, that the Mastei may be duectcd 

iw !'< " y 'itii. 

/ m* j ■ ''tu'ui/i a.ul Mi Ii* II, m support of the 
' *"i t '• .a the case oi Kui pit \. Lohl Plymouth fa) 

uu; .. ' 1 *' oath the petition?! ought 

* vt I*. I . 1. d with this ami In the case oi Sir Wools- 

# n r 1 • » # ^ out Loidship did, at h t, allow the commit- 
u mi t j lunatic a sum ot money lost by the failure ot 
,* i \wt7>/c v* in which it had been lodged by the 

i elite* 


1805. 

V-cvNa 

M ION 

r 

kllUON 


(3791 


/ u InJ Co written — In tint case Lnfd Hanlon' 
luvri would allow it, but let it itaiul irom time to time, 
until thci family came of age : when tin \ might do ns [ S80 
tia \ thought pi opci ; and if it was aitci »vaids allowed, that 


i a ) S Mh 430 M'»n hilly reported 1 J>n\ .WcJfd CUirt«iu 

vi 'ol vi "2 C> ^b ) »Qntr,\i> I m 5li” 
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\ 805. must have been under particular circumstances. In Kni$ ht 
J v Inti Plymouth, l apprehend, the deposit with the coiuv- > 
Vi i n tn Bankei was to the act ount of the receiver, as receiver ; j 

„ v not to his individual account My difficulty is, that thy/ 

petitioner receives in pavment oi a debt a bill of'Jv 
change, which hew. is not bound to roceiye. That bill 
exceeds the debt, dm to the estate, by a fraction ' cer* 
tamh He tian^mit^ that bill to his own private ciedit 
Afterwards anotiici sum is pair* to him ; and he tians- 
that, with otlu i in out v oi his own, to his own pm ate 
credit If lu had i.iilt cl lnfu»e tht failure of the Bankers, 
this estate could n« \cr have (humid any part of the ba- 
lam* then*, ioi it wa, • until to his own pnvati credit, 
and tnou was nothing to prevent f h is pacing an\ other 
deht with it It is impossible to permit a receiver to say, 
that picMOusly to passing his accounts he is transmitting 
theinonev oi the estate, us such , if he permits it to stand 
° with Ills own piopertv , to his own credit , for in tint cast, 

if any intermediate htilun happens, hi*- estate gets the 
benefit of the i omittance . the tiu*t estate get no benefit ; 
and then I will not pci mi i him to say, lie shall not sufler 
the loss, if the Bunko fails , but ilu trust estate 1 shall suf- 
fer it It would he* mu t daugetous to let a receiver deal 
With the monc j y, as his own, until the time his account* 
are to be passed, and, it any loss occuts, then to deal 
with it as the trust estate. 

For the Petition. — In Km$ht v. Lout Plymouth it does 
not appear, that theie was anv thing to mark the money, 
as paid m on account oi the trust estate. This proposi- 
tion is established by that case; that a receiver is justi- 
fied m remitting the money by a bill, instead of Incuirmg 
[ 881 ] the ha/ aid ol bunging it up himself. The dates arc mu* 
teiial in these cases, l'heie is a distinction between a 
remittance to his own Bankei and permuting the money 
to lie there as Ins own for *i long period. The first of 
these bills did not become clue till the ‘2d of July, 1784. 
Out of that 9 \)l was drawn for the funeral expenses The 
next bill was obtained on the IBth of 7uhj: and the last 
day of gr«ui was the .10th oi August. If a receiver could 
at anv time pa\ the balance into Court, that would make 
a diffeicntc : but he could not possibl) pav it into Court; 
as the Cuuit was closed , and it was necessary to deposit 
the money somewhere The receiver’s accounts had been 
taken to the ITth of Jane, and the balance was so trifling, 
that no report w.^ made. Under these circumstances he 
remitted the monry to a Bank in London Thej*e is this 
difference between a tiustee and a icceiver, from the re- 
cognisance, entemi into by the latte i The security of the 
money docs not depend morel) upon his solvency Such 
a case, a person acting with perfect bona Jides^ and adopt- 
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ing the only course he could take, except that suggested 1805. 
by the Court, of opening a separate account, must be ex- 
cepted. Wn»s 


* ''V'fte Lord Chancellor.— I should not much fear to IUi °' 
Contradict ttat case of knight v. Lord Ply mouthy upon 
ivlMclias been deme by later authorities, d it is as i (.pre- 
sented, for nothing is more dangerous I know «\u> 
teivor cannot receive money in the countiy. He must 
pay that which he leceivts into a Bank, and have a chair 
upon London; for no one will take it here If he got s to 
a responsible Banket, and gets a bill upon a responsible 
house m London in his la* out, a* icceivei, that bill, so 
car-niaikcd, would be- spt « iht tssets, to the eiedit of the 
trust piopert) : but when the Bankers received the amount [ 382 j 
of that bill oi 200 /, might not any ol his cr* ditois have 
attached it? It would be \eiv hard, if both Banks faded, 
that lie should not be disthaiged. But, if the pci sop, 
having himscll an account with die Bank xn the countiy, 
is, because he has pay ments lie leaflet to be made m Lon~ 
doily so trt deal, that, it solvency contumts, the property 
is to be his own, but if insolvency happens, patt of the 
account is to be that of the tmst estate, and the ‘dealing 

2 K>n both bills is such, that until an account is taken in a 
ourt of Equity, it cannot be ascertained how much be- 
longs to him, and how much to the trust estate, it would 
be moat dangerous to hold, that the loss shall fall upon 
the trust estate Even in Knight y. Lord Plymouth there 
is this difference : that was a single transaction : hut both 
the transactions in this instance appeal to be mixed tians- 
actions; not oi the receiver’s money alone: the bills 
amounting to something more, in one instance a fraction 
more, than was received, and the whole was expressly' 
directed to be carried to his own credit. The account 
produced also shows, that Custell and Powell weie the 
general Bankers of the leccivcr , buying stock, navy bills, 

See with money received without any ear-maik , that the 
whole was used as his own money until the time of pay- 
ment came. 

This is certainly a very h.ud case , and therefore if by 
inquiry, as to the manner oi keeping the accounts at both 
the Banks, the petitioner can bring forward anv facts that 
will help him, I will heui them. 
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1805. 

it6tr.s JAMES t>. DEAN, 

April 30, l'Wl J 

Upon -*ppt d THOMAS JAMES, by his will, dated the 25tVr" ot 
before i he April, 1788, gave and bequeathed to Anti Chat I ton, id! 
fo?M,nh 'll". t ^ ose eight acres ol ground at Mandgate, ‘Hieing pari ot 
15 *. !%»«< 27, 11 fifteen acres of gtound mote oi less held by me undci a 
VM> 44 lease from the Archbishop oi Cantabuuf and all the 

kuchoKb! for U buildings, messuages, and improvements '■landing or be* 
years deter- 44 * n g on the said eight acres oi gi ound or any pai t thei cof, 
mmnble upon 44 to hold unto the said A'"i Cnailton, hu . vecutuis, ad - 
lives, fot ure, « mimvtrators and assigns h»r all such tcim and r< nils ot 
derover^ior M } rars as * s hall have to come theicm at my decease.” 
all the residue He thm gave and bequeathed to his wife Judith James 
of ties testa- during her life, his messuage whciem he dwelt, with 
vrf» .term and seven aues gaiden gtound, the lemainmg patt of the 
said* fifteen acres, held b\ him under the said lease, fiom 
jkt hisdeceaae, the Archbishop of (Junta hurt/, with the houses and ap- 
Thetermex- purtenanccs , she keeping the said premises m good ic- 
the*t«8- P a * r 9 anc * a * lcr decease of Ins said wife he gave the 
t»tor,whoooni | Mdd house, gai den-ground, and the said last mentioned 
turned to hold, premises, to Saudi James, Jane James, and Elizabeth 
and^aidhalf a James, daughters oi his deceased bi other, their execu* 
hiS^ato tors * administiatois, and assigns, “ for all such term, 
«$ tenant; by * “ estate, or interest, as shall be then to come therein, as 
the year. Upoo u tenants in common in equal thud parts or shares.’* 

^ )c The testator then directed, that the rent, fine, and fees. 

SuedlTom for the renewal of the lease of the aforesaid eight * acres 
priftwg the In- of ground at Stimdgate should be paid by Ann Charlton , 
temtfrom her executors, &c.; and of the other seven acres thereof 
sai< ^ W1 h duung her life, and by his brother’s 
upon the three daughters aftei wards ; as such rents, fine, and fees, 
whale will, a become pa) able. Then, alter giving some legacies to his 
liubsoqueitt nieces and a devise oi a iieehold estate, he made the 

lowing * V™ “on . 

lift, the \u u I also give and bequeath to my wife Judith James 
dow, and te- ‘^luring her hie all m) messuages, lands, and tenements, 
44 w,t h the appurtenances, m Vines ti eet, in the Parish of 
wits held sub-* M Lambeth aforesaid, which I hold by lease under Sir 
jeetto the uses 44 William Last, loi all tho lesidue of my term and inte- 
nt* 1 * will* rest therein ; and after her decease I give and bequeath 
tbetSm at^s W th e sam<l t0 m Y godson Thomas James , eldest son of 
4c*th, if u William (fames, the son of my former wife, his execu- 
howevershorjL, u tors and administrator, for all the residue of the term 
would have « and interest 1 shall have to c ome therein at my decease , 
F* 584 1 dn< * * 8 IVC anc * bequeath to my said wife Judith Janu s 
*■ * 44 during her life all that leasehold estate called Fhatmead, 

r 44 in the Parish of Lambeth aforesaid, and all other tho 
44 estate, which I purchased of Anthonij Kech y Esq and 
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4 * which I now hold by lea-»e from the said Sir William 1805* 

East* dated the 3d day of December, 1783, with all the Wv> 

u messuages, buildings, and improvements, thereunto be- Jamis 
^ longtng, she paying for umevvmg the sav’ lease at the * 
utual times dui mg hci life , and keeping the said pre- ^ 

guises in ggbd tep.ur ; and fioin and ai ter the decease 
• k of mv haul* lib 1 give the said leasehold premises to 
u and amongst the said thiec daughters of my saul late 
u hiothei Rnhaul "fumes, shau and share alike as tenants 
u in cbinnion, and their irsptiUvc executors, adnunis- 

Thc testator dun gave stvei.d legacies and, after 385 
pavnient of his debts, fun* r.d expenses, and legacies, 
gave and deviled all the rest and icsiduc of his moneys, 
securities tot money, household goods plate, china, linen, 
and all othei his real and puson.il estate whatsoever, unto 
his vv lit , her hen s, ex* cutoi s, adnnmsti atoi s, and assign* , 
according to the scvetal estates, lights, and interests, 
thetem, and he appointed his wife and two other pei- 
vSons exccutux and executors ot his will. 

The tevtator w r as at the date oi Ins will in possession 
undci a lease gi anted by Sir WilUam Fast, of the premises 
i u Vine-street, Lambeth, dated the l!?th of August*, 1769, 
to hold for twenty-one \ cat s i i mn l a,lij-i/aij preceding ; (a) 
if the lessor. Ins son, and another pci son, or any of them, 
should so long live , at a rent oi ‘23/. 6*. ; with a covenant 
by the lessee, that, in case of the death of anv of the 
said lives, (being the lives upon which the lessor held 
those premises with others from the Aichbishop of Can- 
terbury,) before the expiration of the term, and the lessor 
should renew with the Aichbishop, 'James, his executors, 

&< . would pay a proportionable share with the other tenants 
of the fines to the Archbishop upon cveiy such renewal; 
and Sir William East covenanted upon such lenewal ot 
the original lease by the Aichbishop to grant a new lease 
of the premises there demised ioi and during the re- 
mainder of the term of twent\-om years, vfrhich should [ 386 J 
be then to come and unexptred The lease did not con- 
tain a covenant for fuither renewal The testator died in 
Decunbcr , 1790, the ltase which expned on the 25th of 
March preceding, not having been renewed by him. 

By indenture, dated the 29th of March , 1791, Sn Wil- 
liam East granted to Judith James a new lease to hold 
fiom the 25th of Mauh last for lorty-two years, it Sir 

( ‘aj During the argument it was not asrort aincd, that the commence 
itu nl of the lease *\as p enou? to ihe date , but by an inqituv, directed 
puiding the appeal, it appL.\i<\i, that the lea^e was to commence at 
previous to (ht *li*o, m .li-jra, the consequence of which 
w is, lint hall aycarN rent undci the <i\ i upattoi* hv the testator, vibsc* 
quern to the expiration of the lease, was received duiing lus life 
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William East, Gilbert East, and George Curtis , or any of 
them, should so lohg live, at the yearly rent of 90/. 

The bill was filed b> Thomas James, named in the will, 
against the executor’s of 'Judith James , the testator V 
widow, deceased, and othei persons, claiming the fll- 
mises, as specifically bequeathed by Juditfti ff ames ; prav*- 
ing, that the renewal ol the sud lease *by yudith Janus 
may be declared to be upon the trusts oi the will of the 
testator Thomas James* fct 

The answer stated, that the h ase of the 12th o£ August, 
1769, dul not contain a covenant on the part of the Its&oi 
to renew, and he was not bound in an\ nianrut to renew 
to Judith Janus, insisting, that she took the i*rw least 
<oi her own be tu fit. 

Mr. Jilt hards, and Mr. Coolie, for the Plaintiff*, con- 
tended, that the now lease, tak. n bv tin widow, must be 
held upon the ‘•aim ti u-its, as those* upon which the ori- 
ginal term was gnen In the will 

Mr . konnlbt, and Mr Steeh, jl the Defendants . — The 
question is, whither Mt fumes had any interest what- 
soever at her death under her husband’s will. '1 he testa- 
tprlnmscli had no interest to pass by his will: all his* 
term and interest, the expression lie has used, having ex- 
pired nine months before his will took effect. The who}* 

S ’vcn to the widow was the then existing teim, and that 
iving expired before his death, the consequence is, she 
took the new lease as a perfect stranger. It cannot be 
supposed, .the testator meant such future term and inte- 
rest as he might ha\e. She could not have recovered in 
ejectment, as upon a spcc.fic bequest. In Mudstone v. 
Anderson (a) The Master of the Rolls , putting it exactly as 
if “ interest” had been the term used, held, that the new 
lease did not pass. 


, A renewed The Master of the Rolls — It is clear that if a man be- 
km idoes not queaths a lease, or the premises he holds oil lease, and 
* ca * c expires, the legatee is not entitled; though an- 
other lease exists at his death (b) He may certainly so 
r - express that intention as to pass any interest existing at 

his death. The question upon this will is, whether the 
testator has done any thing more than give the term he 
then had in the premises. His intention was merely 
to give the residue of the term he then had from Sir 
IVtlham Ewt> and nothing more was in his contempla- 
tion. The woids are 44 all my messuages lands and tene- 
„ 44 meats with the appurtenances in Vine-street m the Pa- 
r 44 rish of Lambeth aforesaid, which I hold by leaV undoi 
^ 44 Sir William, East for all the residue of my term and m- 
<c terest therein that is, in that now existing lease. It 

fa J 2 Tei . 41$. (b J Manned v. Twnicr, 3 J*. 0IH lf> 1 
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t uuld not mean anything else. In the next clause he 1805, 
savsj 44 1 give and bequeath the im,” that is, the same Uvnj» 
forcinisos he then held from Sii William foi all u the X. u» 

> Residue of the term and interest l shall h< e to come 7 '* 

•‘there iu at my decease In what ? u I’hose » demises I fc * ir 

M \w hold by lea.se from Sir Jl ilbani / cost ” lie was 
thinking, not of any fnliue iuteio' he might h\ po,Ml,i- 
lit\ acquire in the premises, Imtol what he at nullv had . f 388 ] 
and theie arc no words in the lattii pait that *n iy mu 
he tonnictcd huily, so as t«» tu them up to the prune vs 
lu then had hj lease. 


The bill was disffcksul Tin Plaint 1 !) i\\ pealed fiom Hth JV«rJi 
that dec ice, and the cause was , i r pud hehue i he Lord 
(Jianmllb) by 77/ e Utonh n-(n 'it mi, Ah Ru hauls , ami 
Mr . Cookt , jar the ApptUa*J . t nrf hi/ * t/r Roivilh/, JJ, . 

Leach, and Ah* Dowdc** <vcli, m suppoA of the Dane. 

The Ion? Cu \ wc: i li on. — It is vei \ unsatisfactory, that 
• I should have to detide this question without having yet 
,t*en either the original, oi theieniwed, lease, I mast 
titettrefoie see them heiorc I decide. Hut I will give my 
opinion upon what has been .aid. 

lease had been renewed in the testator’s Kfe* 
when it is stated, that The Master of the Rails thought the 
intention was, that the bequest should pass nothing more 
than the term actually vested m the testator, when the will 
was made, no inclination ol opinion would induce me to 
decide the conttary, unless they should leftist* a case ; 
for it is impossible for me to foim any opinion upon such 
a point, which, if against that of The Master of the Rolls, 
ought to take from them the opportunity o( having the 
legal title decided at Law Yet 1 feel so much difficulty 
to say, that is the true construction, that I cannot, horn 
deference to his Honoui ’s opinion, clepi ivc the party of the 
very strong opinion I have against that i onsti uction. 

The question, whcthci the interest in the leuewed 
lease would or would not have passed, must be decided, 
in order to raise any question between these parties upon [ 389 J 
the record ; for, the lease not having been renewed, and 
the testator being at Ins death possessed of no larger in- 
terest than Irom year to year at most, the doctrine cannot 
be applied, unless it would have been applied, if he had 
been lessee in the renewed lease. As it is a sound rule Wonls/*rtwa 
oi construction, that, when words are by their impoit/'^equiva- 
Dima facie equivalent to pass future interests in personal 
estate, that construction ought to prevail, unless the con- retf^nprr- 
. good esUte to have that t unless controlled by the context, 

Voi.. Xf. 34 
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neral bequest 
of all lease- 
hold estates , 
Unless control* 
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text in bound interpretation calls for another construction, 
the question is, whethei upon the whole it is safe to' 
hold, that this testator meant a great deal more than ho 
has cxpiessed. He was possessed of fifteen acres uijilUx 
the St e of Cant a hut n V \ on> that fact, they were his under, 
a temue that piohahh led to itnewal. He has contem- 
plated the ureumstam <, , that that interest would probably 
be renewed Hi had bought of Kak, the lessee of the 
Archbishop , and, being suMessi i , by that purchase, h< 
had, \\ hat tin «-c sub-lessci s usmil> have, a sort of concur- 
rent covenant with that in the original lease: both hav- 
ing then mteri sts continued upon rent wale Whether he 
had that covenant, or not, in c outcniplates upon the face 
of the will the cu cum stance', that his interest in that lease 
would be renewed lie also had the Remises in question 
under another lease, horn Sir U illtam East , who held 
under the Church of Cunletbui //. The lease the testator 
had m these pt onuses dul not contain any covenant for 
renewal But it did contain a i o\ cnant, that if Sir William. 
East's interest should become less valuable by the drop- 
ping of a life or lives in the twenty-one \ears,'fni which 
the testator held, and Su William Last's lease should not 
have been renewed, yet he would leiuw; if his lcsbeOA 
would pay the fine Considering the natiue of the estate, 
and of that covenant, something attached to the nature Ol 
it, that might lead the testator to think, though there was 
no covenant for lenowal beyond the twenty -one years, 
yet that term would not necessarily put an end to his 
interest. But it is not necessary to take that into consi- 
deration. 

I agree, that m Coppm v. Fernifhough^(a) and Hone v. 
Medirafty(h) this general principle is established , that, 
where there is a geneial bequest, in the terms u all my 
w leasehold estates, 1 ’ and the testator aftei wards surren- 
ders, and takes a new lease, that is a revocation. But it 
depends upon the context of the whole will, whether that 
general doctime is to be applied. A leasehold interest 
for years may be disposed of by a will, made, before the 
testator acquired that luteiest. But the geneial doctrine 
is, that you must show that intention. This will upon 
£omc paits, particularly the last bequest, must be inter- 
preJ^d to pass the future renewed lease. The different 
clause?^ l ^ ls are muc b same in effect ; though 
expressecl*i2. c ^ ,l ^ ercnt worc ^ s * The obligation upon the 
wife to renew* iI om time to t,me & hows, he means, not 
only the inteiest he' !\ as in the present lease, but also the 
interest she would acqull* u “ dcr the condition. Between 
these bequests is inserted u P on which the question 

dj if” C. C.2<jp, 
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\ arises : alwa\s molleciiug, that the prison who ib tenant 

) ior life of pait of om lea be, and the whole of the othei, 

•nu! of these premises, upon which the question allies, is 
wife : and that she is the genual nsi.l .u\ legate?. 

His general intention therefoic was, that, n. a partuu- 
lai part, she shcutyl take onl\ a lift mu ifst, and as gene- 
ral icsiduary legatee she should \ike absolutely f«n her 
own benefit. 

Whether these wmcls, m the clause ns to the premises 
in Vine-btuet, would not haw carried to hi i thouiKwed [ ,19; J 
lease I do not >tati it is unmat'ini •* ioi if the Mib*-i- 
quent woids ate laigi enough to carry the inv* L^t m the 
renewed lea^e, she being imuIu u\ legatee midii that 
bequest, whatever intrust is undisposed of would goto 
her In the disposition o\^r, aftii the* d<*c» is< of bis wife., 
is not the t fleet, a did.uation hat h< gi\cs ill ? u The 
w same” means “ messuage lauds, and 1 1 m ments.” not 
this interest , but all he shall h.uo t'» come theiein at his 
decease The^e wnids an too plum to be nan owed in 
construction, so as to sa\ he meant nothing more than 
what he had at the date of the will , and that, if he had 
any uiteiest to come at Ids doc* is«* ht meant to gjve no 
jfart of that, if it was a new t» nil oi inti test. 

I feel thetefoie a stiong liKhmt'on of opinion upon 
litis question but I shall not hold any opinion of my 
own without doubt, whete the Muster of the Rolls has 
held directly the contrary If therefore they desire it, 
they must have a case for the opinion of a Court qf Law : 
the whole turning upon it. But it will fre of no use, if 
the fact be, that, as he did not renew, and the lease ex- 
pired, the doctnne will not be applicable, that would have 
been applicable, if he had renewed, as he had not such 
an interest as would raise the same equity between the 
parties. The testator held over after the expiration of 
the lease, either as tenant by sufferance , or at will, oi from 
year to year. To make out the Plaintiff \ case, it must 
be contended, that the testator was tenant limn year to 
year; for, if he was tenant at will, the general doctrine f!cnerall> 
is, that the death of eithei party* determines the will ; t!,c death of 
and it would follow of necessity, that no interest passed 
by the bequest, and therefore the Plaintiff could not qua- u nancy at 
lify an interest in him by vutue of the bequest, unless he will, 
can say, the opportunity the executrix had, of dealing with 
the estate her testator had m his life for an ^estate and [ 392 ] 
interest, fastens upon it a tiust, not only for the general 
estate, but for the particular legatee of that piopcitv, 
though he cannot say, any interest passed bv the will to him 

The case of tenant by suffeianec cannot be stronger An executor 
J * to a tenant by 

mi fie ranee, or at will, obtaining a larger mtercbt, is a trustee for the reshhiary legatee; 
Irfee the raif ot general occupancy 
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180j. than that of tenant at will. The question is new, whethci 
an exccuttix, dealing with the opportunities, which slit 
J»wf* derives by her succession without title to the estate a te^ 
71 nant In suffeiance or at will had held, is a trustee fox 

M¥ permit, who cannot s'i\, he took an interest under the 

will: oi% whether it is to he said agaipst her, only, that 
the advantage she made o I those opportunities should be 
lor the genual estitc*. 

The lesull is this 1 think, it is impossible she could 
hold it ioi heisHf. Not apphrng tt to this case, but sup- 
posing anothi r puson, not the* wile, \ * »*■ r< suluarv lega- 
tee, thi question, 1 should tlunk, would be in favour of 
that othei tesuluaiv legatee hung a casual ad antage 
hom the dealing of the c\eciitii\, not an enjoyment of 
*he property under the c fleet of a bequest the testator 
meant to make , lot the bequest, operating nothing, must 
be considued as so iu k out, and not part of the will . like 
an executoi, becoming genual occupant, or happening to 
take freehold estate, not limited to am one. The ques- 
tion then is, whether the testatoi was tenint from \ear to 
yeai , and what is tile consequence, 'ill at is also a sub* 
feet pnmj' impulsion?!* : quite new: but 1 have a strong 
inclination of opinion upon it. Fust, it is clear, if thi% 
testator had died at the dose of the 20th, and the com- 
mencement of the 21st, yea, of the lease, mj bsi sting ft* 
the date of the will, them is no doubt the effect would 
have been, that, though there was but a vear to come, she 
would have been tenant lor life ; with remainder to the 
l 393 ] nephew, for so ipuch of the year as should not elapse in 
her life ; and, if she had been tenant but for that year, 
and had renewed, she could no more have said, she was 
not a trustee, because it was only for one year, than if 
she had renewed m the tenth year. It is not the short or 
long dotation of the mtciest that makes the diffeience. 

'I he question then is, whether the change of the nature 
of the testator’s interest makes a difference ? If lie was 
tenant h )m year to vear, does that interest pass under 
these woids ? If 1 am light in thinking, the future lease 
would pass under those words, if there w r as an expiess 
demise lot one year, the cotis! leration is the same, if it 
lnttmCfrom had been only a remnant of one vear. Upon the authority 

tmteiSwuSe f ^ e casc v f J ° rtir ( a ) the interest of tenant from 

toiepreteiitft* year to year is transmissible to representatives. Then I 
lives, M* cannot see,* why the benefit of that interest shall not be 
W devoted to other persons, for whom the lepresentutives 
r m% ' are trustees; and the consequence is, that the testator 
would be taken to be lessee for a year, when he died , 
having an interest for a year in the estate , which would 
pass by the effect of these words 

fa) l Tern J Hep 13 . 
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if it would not pass, could the cxuytriv avail herself 
of it to say, it was a buiefuial inteicst to her f Upon the 
^ase I ha ;e just mentioned she could* Could she refuse 
lo.iyail herseli ol it, if the intention was to give the be- 
*\cht of it to this legatee ? llns Conn would not pi unit 
her to renounce it^ if he had an interest in n which this 
Court would comp* l her to make good Thi question 
then is, whether this is not the same, as it the h smc had 
dad possessed ol a trim, of whirl) only one \ia r nun lin- 
ed , or which was onl\ for one \ ear , aiuj thfpenon, who 
was tenant foi U*e ot that interct, m the course ol that 
jeai tone wed It m ik< no differ i ok*, that the possession 
goes on bom v eai t'* veil ior she would ha\e it in evuy 
jiar as evculus, until renewal l hate a strong imli- 
tiation, that, if you tan make out at Lnv, ih *t tin* future 
lease, i iz. a lease siib^eqinm tlu mil. would ha*e pass- 
ed to Jairu s dm tin deith ol the wife, ihc estate he had, 
it an t state from tcai to m ir would pass, and, if it did, 
all the totise'|UO"M s follow that u ^ulr m this Coutt fiom 
a person hating a reiuwable mlcust, giving the estate to 
more than one to succession. 

If there is any doubt whethei tins poison was tenant 
from ycai to \i.ut, time must be an inquu > 

L cannot find am aheic that thi equity waa raised for 
a person who * anuot say that an> thing was meant to pass 
under the will to hnn. 

I have entered in my own note of Hove v. Medcrqft^ 
in which case the decree is not accurately stated in 8toxvn f 
that Lord Thutlow said, the distinction m Abney v. Jlii» 
la (a) would not do. That was also stated in a case of 
copyhold estate in Dougkti or Cow pet ; though it does not 
appeat in print. 

The Attorney-General stated, that the fact was, that the 
lease expiied, instead of August, us had been supposed, 
nt Lady-day preceding, and half a ycat’s rent, due at 
JtBthatlmas , was actually paid to the landlord befoie the 
death of the testator, who was thcrcfoic accepted as the 
tenant. 

77ie Lotd Chsncei lor said, his opinion was that if 
the testator was tenant b om yeai to viai, the icnewed 
lease was taken for the trusts of the will, and directed 
die cause to stand for an inquiry as to the fact. ' 


The Lord CiiANcrLion, — The circumstances of this 
l.sc are very singular, and the case is new m its kind. 


m 
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I shall therefore have no objection to hear it re-argued* 
it the parties should be dissatisfied with the opinion I , 
shall now express j 

It seems to me, Tne Jim fir of the Rolls was rightj^of 
opinion, that under the circumstances stated to him the 
trusts of the old base did not atUch upon the new lease. 
The cause comes betoie me under different circumstances; 
and they Die \crv singular The testator gi\es all the 
estate and inluesf lit shall hive at his death in ceitain 
premise^, describing fin ill The lease, und. r which hi* 
field, expued some time hrfor» lus (Kith, hut he con- 
tinued the possession oi the premises, and became, as it 
now appeals, a tenant iiotn \cai to \eai at a yea v l> rent 
The consequent c is, lus will operates to pass that estate 
he had in the premise** to his wife foi lift , with remainder 
to the appellant , and the question is, as the intcicst, which 
passed at the testate* ’s dcith, was an interest he could 
bequeath by a will antecedent to his acquiring it, and 
that interest, though but a tenancy from \eai to \eat, 
being bequeathed to one for liU,with lemainder to an- 
Other, it duiing tlie tenancy of the peisou, who took for 
life, acting upon the good-will, that accompanies the pos- 
session, she gets a mou dm able term, whether the per* 
sons* who are to take against he r, aie ot are not entitled 
to say, that term is acquit ed foi their benefit, as well as 
her own. If she had died m his life time, his term from 
year to year would have passed to the i cma aide r-man ; 
who would have been specifically entitled to it. The con- 
sequence is, the term, though short, is bequeathed in 
these particular estates ; and it cannot depend upon the 
question, whether the interest is long or short- Suppose 
only a quaitei of a year subsisted at the death of the tes- 
tator; if the tenant for life <lul renew, it must have been 
as well for the benefit of the prisons to take afterwards, 
as heiself The question then is, whether the words pass 
that n' a w mtoiest the testator got, and whither, having 
acquit ed tint as a continuation of the interest !u had, and 
that passing, i f at all, under the will, the circumstance of 
her being tenant onh horn veat to year makes a difference. 
My inclination is, that it do s not. But I will consider 
it longti, before I give out the judgment. 


The decree piunounced at the Rolls, was leversed, 
and it was declared, th it the t* stator Thomas James h ul 
at the time oi his death an ititeiest m the leasehold pre- 
mises in question, which passed by his will , and, that the 
renewal of the lease by the testatrix Judith Jam < s was 
subject to the trusts oi the will of Thomas James , and 
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that the Plaintiff Thomas James became under that will 1805. 
entitled upon the death of Judith Jawrs to the benefit of 
the tent Aed lease, and the nnts and profits tit the pre- 


xnises. An account was direct* d of all sum , paid Judith 
J tithes foi the fine and tecs upon tin. iincwal ot the lease ; 
and the Master was due* ted to -.cub, wluii piopornon ot 
the same ought to be paid b\ tin P'aivmii, and u- ictount 
was duected ot the lents and piofits, let t iwd uivc the 
death oi Judith Janies b\ hei cxccutoi anddtWMc 


Ex fjtv te MAHTON f 097 1 

Aug 15. 

THE petition was pi< s* uied by the Committee of the 
jstate oi a lunatic, feu nu in tail, with n in mulcts over to 
the Commuter and uihrts , pinviug to In allow i d ioi ex- a ex- 
penditure ,u|>on tlu* estak, made without am pit \ums ap* *•** without a 
pluation, alleging, that gieut unpiovunuUs had heen^J^^^ ,,, 
waadc. • b«^Uow«d° 

The Lord Cu \k< rt i on, cxpie&scd his regret, that the 
Court had, in a haul use, been induced to relax the rule 
not to allow au> expenditure, made without a previous 
application ; the consequent i of which is, that CommitttN&s 
never make application. His Lordship added, that, as 
there was that instance, he w ould see what could be done 
in this case ; which appeared fait , desiring u to be un- 
derstood, that, in tuture, expenditure, made without a pre- 
vious application, shall never be allowed, (a) 

• 

('a ) Kr part* Hilbert < tht next ctse I.i'nu ante. %ol \ 104 1 he same 
rule us to «i receiver, JKntu v (Ikthau*, t nic , \oi \i r*J 4 ) 


Ex /mite HILBERT. 

THE Committee of the estate of a lunatic, tenant for Espendl- 
life, had expended to the amount of 0 ()00/ upon flu* c nate ; Oonimttjc oC 
and, as to 4000/. without an application The petition a lunatic** e* 
played, that he should be allowed the whole. tate without a 

previous ap« 

* The Lord Cu ancki i oa said, such a thing could not tubTanowS. 
oe permitted ; and letcrrecl to another petition in the pa- £ # 393 j* 
per, upon an expenditure of 9000/. without any applies 
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1805, non whatsoever, observing, that it could not be ul~ 
lowed. 

t j p ntt Mi . Piggott^jor the pn*on* entitled in Remainder , said, 
Jhiituu they were willing to take pait of the expenditure upon 
thcmsihes. An iivpmy was therefore directed; regard 
being had to the estate oi tin limafc, ?nd to the propor- 
tion, that ought to laJl upon the inheritance, and what 
pait the owm is at the mhuitaiu e aie willing to take upon 
thcmsih ts. ( a) 

' u ' /'»/*!/•' Mo r '/» the i»u(‘ i r ci>i' . *’ ot\ a'itt, \ oi 1(M Thf 
iic iui - us to i iv. i, li at- !'Ji> i <n ,1 J \i 700 


A«g. 16- % /).„[> VM.l fIKHl?.I.L 

m^Ke tom f011 ' S1 iRr0! ' f// ‘ ,n< l hl - ( ’ l! ‘" i / fot th f 
» itpmit being imi* bti d to rlu ptntioniis, B inkis at Duiham % 

part of the gaVe their bond, dati d the Uih oi tKi X); and by 

title <le€*b r indentures, oi the same date, agri ed to gi\t further sccb- 
notftH&fy 1 *** Tlt y ^ bum 2500/ then due to the petitioners, 

p&6 \, hut in &nd for further adtaivrs , town lilting, that certain pvg* 
writing, that mises, mentioned in the schedule, should be a security 
the object \ra« Accordingly • and some securities belonging to the Stw- 
cority^wi 50 firths, Mete also assigned 

the whole. (1) The petition,, stated, that ip October , 1802, the balance 
having increased to 5000/. and the petitioners applying 
[ 399 J f 01 further security, Stayjotih and his son agiecd to de- 
posit the title deeds of an estate, called the Mdnh'>usr*f 
of which (illicit StarJet th, the son, was seised in lee, as 
an additional security , and accordingly a bundle of papers 
was sent to the Banking-house of the petitioners, icpre- 
sented to be the title deeds of that estate , wlmh the 
petite icis put up without examination. They continued 
to make lurlher advances until the Banki uptcy of * Star- 
Jet th and lus son, upon the 6th of August, 180J ; after 
' which the) discos ertd, tha the deeds, deposited as the 
title deeds of the Milnh owtea estate, relate only to a moiety 
oi that estate , and bring the title no further down than 
to the ytar 1725 , and the Bankrupts retained the other 
deeds , and the) got into the possession of the Assignees. 

The piaycr u 1 the petition was, that the debt, due to 
the petitioners, may be declared to be charged upon the 
• ]t ft inhouses estate, as well as the other estates, com- 

prised in the indentures of 1800; that those estates ma\ 


{(1) Mandtrvtlk v WV/tA, 5 Wheaton* 284 ( 
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be sold , and the produce of the «-aU* mav be applied in 
cluuhaigi of the dtbt, and, that the petitioners may 
pn.ve the residue. 

(hlimt btmjfitth upon his < \ stated, that 

Wv/V/sw, one of the naaheis, m t^wve** uum « \pirsstcl 
thur widi to h.m* a rt gulai moil'* up m th» 'i.hth.b't* 
estati and the other estates, tomj i * cl u\ iht ii,deiuun , ‘i 
of 18 <iO, suung, that the tit U deed-* wete »n tin u h.ual 
T t j#?ai which Shut\ith in answ*i expressed a wish, that 
thite should he a legtilu moityigi . ind c ommunu aled 
thin w ish to his lad u wr.osrd, the) weic umcasou- 
able , ami luul si . untv tnouidi 

A immoiuihlmii was pic dim eh wiitku h\ Gilbert Star - 
jnt 1 ', inmidid * A m h« dnle ot tin umuoi value of the 
1 jioj ot j '‘!>r S m o unity 

*' to oh ♦ ■■ s A/m#/ uni ( ir.' in tha dulo tie* 

r state it /7 'h'tnst s *vw-> i' i fii title! 

.V* /i# ■«///*/, //V.' l/i ". / / (,'//// f »J t ,} ‘ J\ — 

if m IhtlAl u{ tcv h td 1 .ippilit d, * tic pelit»«mis would 
have up * Till tit tl **» a ih i j»i' i,,i a i' , «ipd the 

Asm, •< i . n*. "i l ** m du ? nn« MiuaU'Mi I lit giomul. 

Upon which tl m e, t.iki n «.ui ul the Statute, [ a) 

H iia»vK *'•* H- lkpit ■ is had h« v n deliver* d,’ under 
the ii'pi* ulaiioii. i. ,a » \,m tin tUtck, hkt the 
case ot a pio*n» - \» ^ t»v/i i -/ / !-» pav : a ohuigc upon 

Ati estate m I til 1 .a , a i> odu*i * a*e of baud. It is 
not uc*( csa.u v , that ihe whole complete title* should be m 
the pi tiUom rs. The ^o» upon hi» < vim man on admits, 
that the si deed* veto i!eli«ercd as die mlo deeds; and, 
though not dthviiid oiignallv, tie'* v\£re left m the 
hands of the pcutionus, with hi* pinny, stating, that, 
whin ndountd, that die* deeds had In en deposited, he 
mad*- no objection , and espies si d hi * dcsii e to his father, 
that a turtrnr sccmit) might he mad* atcoidmg to the 
desire of the pcauoncts. 

Jh RnlmrJs, and Mi f' r .okt\ Jo> the /hstgnin *. — 'Phis 
apphe itiun stands, not upon an agiccim nt foi a su uiity 
Upon the estate, but upon this, that the petmoneis have 
the deed-* , which aie the munmunis and evident t* ot 
the Uilc'. Certainly the Couit would not take the deeds 
oui of the hands ot the lender If U was put upon agn c~ 
xnenl, it would be of no cfhct, being b\ parol In this 
instance the petitioners have only a few of the deeds It 
nothing more than blank paper had been dvhvcicd, it 
could not have the effect ot an equitable mortgage The 
pm tv claiming under a deposit must see, that what is 
£ivcn «rs a deposit of d< eds is really so It was incum- 
bent upon the petiuoueis to take care, that they had ths 
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Equitable 
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deUter> of* 
deed*? *1 lw 

poast'Kbion of 

the <{eed& n, 
if no other 
purpose iB 
show n» evt* 
dence of an 
agTeemem, 
that the estate 
itself shall be 
a security 
Whether it 
is necessary to 
deliver all the 
deed*, Qtttty. 


[4oa ] 


sicuiity they meant to rely upon. The conclusion updtt 
the affidavits, and the t in um stance of the possession of 
these deeds by the Bankrupts at the date of the Bank- 
ruptcy , is, that thuc was not an agreement for a deposit, 
which was only o! (heels as to a moietvof the estate/ not 
by the owmi , luit In his father, hating no iuttrest him- 
self, and without authontv from his soil. 

77//* ImJ ( n \\( j r i or. — lender all the circumstances 
of this case then i- Millicum tv idem e m wilting, (and 
that is tin wound up.»i which mv decision stands,) to 
r.tisc an tqm table moiu>agc ol tin whole id these estates. 
It is ui\ well, though it ln«» nr been long, «itcd, that 
if then has In cn a eh liven ol deeds, that, in this Court, 
amounts to an ccfuuuhU moitgage , and the possession oi 
the d<«'il i is, li no othi r pui pose is *hown, evidence of 
an agiet me lit that the c.laU itself shall he a scruritv It 
has m \ » i \it Ivi n diti'ltd, how fat it is noressaiv to 
delnoi all the title deeds: oi whetlui that would not be 
takt n to he i sitfYii u nt (!■ po«it, v hi. h could he taken upon 
looking at tin in tnuiKiits to amount to « \idvnc( , that 
the i state was liu ant to he a st e uritv It is < lear on th£ 
Other hand, that, it a man lias m\ title deeds, he canftof* 
without my privily, h\ making a deposit of those deed* 
oblige me to give, a moi tgage - He 1 1 \ t.unly may have tM 
possession of them under such cue innstances, that, ifHfc 
hands them over to a third peison, theie will be insuper- 
able difficulty in my getting them back from that person* 
But a mere depo; it will not bind me to give him an actual 
interest in the* estate. 

In the present case, which is not a mortgage, though 
there was something like a mortgage in 1800, by the 
father and son, securing 2500/, then due, and further ad- 
vances, it is alleged bv the depositories, that the agree- 
ment, .itcomp irning the deposit, was made upon the re- 
presentation, that tlu*->e weie the title deeds oi the whole 
estate If th.it agiev ment was made out by clear, admis- 
sible, evidence, as against the Bankrupts themselves, and 
therefore against the As ugnees, this Court would enforce 
the tfkct ol that contract , compelling them to make good 
that icprescntation. 'I Ik son slates, that he knew nothing 
ot it, h it admits, that Boulton , one of the Bankers, in 
conversation expressed a wish upon their part, that a re- 
gular mortgage should be made, not only of the Mdn~ 
houses estate, but of the other estates, described in the 
deed of stating to him, that the title deeds were in 

the hands of the Bankers. That is an express communi- 
cation to the son, that they T had tht deeds. He does not 
intimate, that his fathei sent them without his privity : 
on the contrary lie expressed a wish to Boulton , that there 
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should be a regular mortgage , and communicated their 
wish to his lather; who said, th were unreasonable, 
and had security enough. The n pu'sent ition ol the son 
Sn. writing is, that he nisei ted rlie MJuhjns t stat^ with 
the paiticulais of the other pi opt 1 tv in nrntMge to the 
"Bankets: an ougmal paper in hi** own huvl-untmjr, en- 
title d, u A schedule of the annual \uliu oi tlu puy, ?tv 
4t of y oh n Staifoith and -on gi\*n »u suimiu m t*u 
Bank’, staling the 1 hlnhcus s and thi oth< 1 < **uws m,r 
a moiet\ , but the entm<\ Flu n i » it mnu salt I u t >u 
to go upon the effect oJ lh>. dr posit <»l tin deeds, though 
all, that i elated toth.it, j»*is«<d in p.uol , oi i«> that 
under the lvuul oi tin' p»if\ it appeals, tun tu» nu i»nng 
of the deposit of such ol the cb * ds as w«n tKposind \\a*» 
to create a setunt\ upon tlu whole' 1 fin ouhnu is 
quite sitflii it ut to much a scum*' upon tlu whole estate 
Make the ordei (a) 
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f < i ) Fc p ill* /flitch the nc\t ias« th fwU Con > , tvi* ,>o* »\ IT i 


L » inn 1 1 A 1 1 1 1 f . jug. 31 

THE object of this petition was to establish a security Equitable 
|ttpon a leasehold estate, bv wa\ of equitable mo? tgage, m romgage hy 
consequence of a deposit of the lease by^ parties, who he- 
ing indebted to the petitioner, and in vtrv embarrassed' 
circumstances, applied to him foi assistance bv discount- 
ing; after which application the lease was delivend. 

Mr . RtchatJs , and Mr Johnson, in suppoit of the Peti- 
tion. Mr. Romtlly, and M . Bell,t ont i u. 

The hoid Ciiaxc i- i lor — The case oi RuvttV \ . Rns- 
sell (a) is a decision much to be lament* d , that a mere 
deposit ol deeds shall be considered us evidence oi an 
agreement to make a mortgage. That dicision has led 
to discussion upon the liuth and probahiliu of evidence, 
which the very object of the Statute of Frauds (b) was 
entirely to exclude In this case these panics, l>» mg un- 
questionably pressed to the vei v \eigi of iianki nptev, un- 
less immediate h assisted, and being indebted to the pe- 
titioner, applied to him to discount lie hesitated atlu-,t. [ 404 ] 
The le*ise was deposited , and it is diffu ult to < )ilect whe- 
ther the oiigmal di posit was as a srtuntv ioi the lulls, 
then discounted, or for lutme dis< ounts Tlu mle, (and 


) XJ/rrn C c 
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1-805. I repeat my regiet that it ever was established,) calk up*' 

VsvvJ on the Court to decide upon paiol evidence, what is the 

jp'r pm ft meaning of the deposit: which, independent of the Sta* 

11 111,11 tutc of Fiauds, ought alwa\s to he bv writing Still afrer 

that decision \\c must engage with 'that difficulty. It n* 
haul, this is not u* u il among trade snu n But one of the 
gi latest* misthiHs is, that persons in this city, and other 
loninurcial town-, «m i ontnmallv drahng in these 'de- 
posits , not 1 mm w; pusuns with them, who ate capable ot 
suit ising ili* in and tin B.uiki upt paper is swelled h\ peti- 
tions, to asuTiain what thos< deposit are Upon the 
evidi n« e in this rise the M astir i is ri 0 ht Theicfure 
cthilum tin upoit, and nuik- the older accoiding to the 
pia\tr (a) 

f a ' I > t \»t firth t 1 1 ‘ pn< oiling oisp /'i ptnU' Cvuiv a>itc, 
vol i It » til / /• 1 f\ h % l 1 a h t,/t, a 1^'m, I o »l l 'him* 'pr<s*«- 
od ii.s 'm ii «•) l,»,i * /' i > on mi i#v» /»'</, ///, as 

bn ikuu; m up m M i i.u ot l i wi', in 1 *1* ci a u hi w i »1» of 
dctils sli\>i 1» ! i ot *)». i i.m ] ill*.* mo t * i^<. p in a * kai < ise, ic- 

fubt, l SO t.> 1 ( tl it ill ill ll l.it. a. • < 
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JLp&M. 
Proof hi **- 


TtratfJS 'tntLl'lMSQNwA Won all Palmer had 
dealings together and k< pt af counts respective I> ; coin* 
mencing on the 7th of Angv&f and ending on the 

ftam!* tcif * 9th of Fehum if, 1802 , m the course of which it appear* 
tHit^divi. ed, that Palma- hail received from Wilbamsvn in cosh and 
bills the sum of 042*1/. Os. 3// . and Wifluimnon had re- 
ceiled from Palmer, m cash, the sum of 5824;. Ds 7 d.s 
Seqf./ wh.it making abalaiKeol 500/ 0v 8</ in favout of ll ilhamson. 
it should over On the 11th of J\ !* hanj, 1802, Pohnn comnutUd an Act 
ray upon a of Ban! iuptr\ On the l.Jth of I'chi uat //, W/ilnah^on 
awunci turns* comnu t U ,l an Act of Bankiuptc*. , and Commissions is- 
'vtaec of bills sued against both. 

from 41. to /I , Several <4 thi bills, d li\< d to Palmn b> W'!hamson t 
MfMi which were diawn In fl liham^n on 'ihonuu> Qy^luv ni*h , and 


were dis- 
honoured 

[♦405 ] 


vfere in emulation at thi time o< the Bankruptcies: but 
|&bh bilk, to the amount of 1098/. were not an opted or 
Ipsid by G now, h Seieial holders ot ^u< h dishonomed 
Jills proved them under the Commissions; and received 
"dividends of 10«* in the pound upon the whoh -sum of 
1098/. amounting to the sum of 5 49 / under the Commis- 
sion against Pnlmn, and 6.v. Sd in the pound, amounting 
to 366 /. under Williamson's Coinnussmu At the meet- 
ing for a fipal dividend, the Assignees of Palmer applied 
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to prove 498/. I0 a,4 «I. under Williamson''* Commission, a s 180,). 

a debt due tu the fc&tnte of Pulmn , and claimtd to be paid v^-w* 
then share ot the former dividend, alleging, that the * 1 /■«"* 
atnoynt of tltc said dishonoured hills, briny, *.m» said sum Wbl,AW ' 
o! lOiN/. ought to have been diM h.uy\id fium die sum of 
64‘M/ 9* 3//., and so then would app» ai to lu\t* bun a 
bahmr of 498/ 10, s *W due troiu IVilb mmh to Palmar 
at ifli date of his BmkrupU\ . but tin Assignee ot U tl~ 

Vutmaan objected to the pi oof , msMing, that tun admit- 
ting, (which the* Old not,) s.uh labour ni 198 l 10>. 4.J 
to have ban ch e Iiom // >llh*m\ju to Pa/.,u. at the date 
ofhi 1 B'inkruptc \ , tht\ woe « uritl, d to l< paid out of 
the estate of Puloi' id*.*/ l < *s He! . having him compel- 
led to jnv .»()()/ oi dividends upon th» sum of 1098/ the [ 10G 
amount of the dishonor.]' d bills, ninth sum ot JG(>/ t 
ceeded the amount of tlu di\» unb of b> ,'.</ in the 
pound on the sum of 1-9 S' jo*. [J bv the sum of 199/. 

16 , y 8 // 

The Commissimii is rs fused to panel tin pi oof by the 
•Assignee s/d Palme/ , md ailjoutrnd the dividends untlei 
7 both (h/intvusM.ins to giv> an oppoilunit) of applving to 
The I .cud ('LnaHoi upon which tint petition wjespre- 
Heated In tin Avu «m sol IVilliamson^ pravmg« that the 
Assignees of P, nmn nuv be reclamed hom proving the 
atfid sum of J9.w it >« 4,/ mulct IViUiamwii'a ComroU- 
-eion, and that th** pt titioneis may be permitted to prove 
'Such sum as shall appear dut to the estate of Wilham&an 
under Pulmn\ Commission. * 

Mi . R'j*tolh h a /hi Mr, /A'i/.v, m buppoi t *vf the Petition, 
observing, that both paities contended foi mote than thtv 
wen entitled to, contended, that this was not like tin caor. 
of ciobs-papot ; P.x pat It l\ alket : (a) hx parte Katie, lb) 

In this instance* there was no distinction between hills 
and cash, as »n the case of ao-*s-pjp»i , the bills being 
negotiated, and thereinto as good as monev 

Mi, Cull* »\ for the J^tginut of Paha* , oppose! the 

Petition . 

The /• ’./ (Jn \ m i n »n — This is a \a\ diflVult quos- 
tion. It is not a c,i> ol cioss p.ipei f‘ieie is a cash 
transaction, and a bill lunsaction, and the demand of 
Palmer s estate against / 'il/iam*yn\ estate is to prove the 
cash balance: the cfhctof which »s to la> uut ^hogethu l 
the p # ipei amounting to 1098/ letting the bills i?ll, as 
the\ may upon the lesptcuvc estate I hat cannot pos- 
sible he * On the othet hand, it is contended in support 
of the petition, that be mg, not cross-pai ei, but mutual ad- 
* anccs of cash, and papa upon one side onlj , the \ ?w * 1 * ,a 


fit ) Jht* % \ K 


/ ) Ju+, >el 
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1805. to be lc oked upon as advance of cash on both sides : and, * 

W v; as if the paper was good. With a view to simplify it, 

/v pntte the best way will be to suppose, there was no cash trans- 

Mina**, action; and that thetc w.i-» one bill for KXX>/. Suppose 

Williamson put that bill into the hands of Pnhw, and 
• consider, first, what was that papu.with reference to 
Williamson If it was a bill, upon which he could have 
recovered from acceptors, and indorsers, and he put it 
into the hands of Pa/mn , who b) nuans of that hill uuses 
the mom'*, it might lie contended, chat Palmer would be 
dehtoi foi tOOO / to William so w, parting with that valuable 
paper. But put it the other wav , that it wa a bill in no 
other sense than as lx mg diawn upon a thud p< rson ; 
and, lu foie it was dett i nniud, wh» tiler he would accept, 
Williamson gave it to Palmu , who indorsed it, and if 
never was accepted* would it be possible foi William - 
son to maintain an ai non, until n came back again to him; 
and he had paid mom \ in lespert of it ^ r l he conse- 
quence is, that, until tin hill c title back upon Williamson , 
Palmu would not have Imn debtor to linn , and if it had** 
not come back to hint till aftei the Bankruptcy thee© s 
would have been no debt at tin Uankiuptt) . Fhen, whi|* 
the paper was afloat, could Palmu- line ictovercd ftae 
498/. due upon the cash tiansa< rum ? Hi could not. The 
answer of Williamson would be, that Palmu had his naotp 
* engaged in that bill still in niculation, and Williamson 

must be disentangled from that, be foie the other could 
call for his bal.mcc. 

[ 408 ] If between tSitse parties, considered as solvent, Wil- 
liamson is entitled to say, Palmer should not have the 
498/. until he had rcstoied the bill, being put into his 
hands as a medium ol taising ni'mc), and the first obli- 
gation was upon Palnur , what ddleu tree does the Biuk- 
ruptev maker 1 No other difTticnce than this; that, if the 
Assignee > of Williamson protect his * state against any 
liability upon the lull, Pt'lmn's i state is entitled tv> a di~ 
tub nd upon the sum of 4*J.°»/ that is, in oiclcr to keep the 
.mounts fmallv right, l f iltiam\'jn\ i state' is intitlcd to 
tetain the divid* nds due to Palmu\ i suu , to the ex- 
tent of making them applicable to protect the estate of 
IVtlha a, so// against tin lull I he answu to the objection, 
that in that way Porin'* estate will get >0 / is, that it is 
accident, If the Bankrupt esiau paid 20s in the pound, 

, that would not, be so , foi tin n It ilfiam\*n's t state, letain- 
ing all the dividends Palmer s estate, would he entitled to 
m respect of the 49<>/ with a view to protection against 
the proof in respect ni the paper, the thing would ionic 
round, the bill would be tak» n up by Palmer , and the 
498/. would be paid by Williamson 

Therefore the sum of 498/. is to be proved against the 
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estate of Wittiummt bv Palma'* estate : but to the extent 
of the proof against fFillwmwi's estate upon the bills, the 
Assignees of hltttamton are entitled to retain and apply 
the dividends m respert of that proof loi tin xoneratiou 
of t tit estate of tVtfhannon , to lcinilmtst thumthes alt 
the divtdeuds they should pay upon tin bills, which 
ought to be taken tfp b\ Palma To alter this decision 
it must be shown, not onh , that tin bill* w* ie ac< i pud 
by Ch'Mrnouqft , but, that tin \ \vu* aui ptc cl ou an ouur 
of what the aueptoi owed to H s,.v 


408 


iso s, 

V^w J 

El paur 

Min AUfc, 


Ex put t* JONES 

THE petition was present* d bs a Bankiupt, pining, 
that the Commission should Ik i up' is *dt d and tin bond 
^assigned 

Mr. lo^lanqucy and Ut Ct'dt % j'.r tin U^ho n, ob- 

r ed that the Bankrupt htJ not suitemb iid , (hough 
time foi hissuntmlu li ui i\|jind a \<*at ago, and 
mentioned a bit* east. Ax p<uh in which be- 

fore the flankiupt bad smmuhi'd, Cord Eldon would 
not permit the Commission to le superseded; notwith- 
standing all the creditors lonsintcd 

The Attoiuaj -General, and Mr. in support of the 

Petition, said, it was presented, bHoic the time toi the 
Bankrupt’s suriender expired, but liom particular cir- 
cumstances it was not answered in time. 


[ 409 j 
.ivy. 20. 

A. OommSi- 
s' on of Bank- 
ruptcy cannot 
bewpemded, 
bff»»re the 
bankrupt has 
surrciMkred. 


The Lord Ciiakctllqr. — It has been determined fre- 
quently, that the Bankrupt must suiiuidri , and after 
much discussion m the late case, E\ pat tv Stokes, {h) 

Upon the reason also it is piopcr, loi, li the Bankrupt 
is not to surrender, until ht has had sifted to the bottom 
here the trading, the Art oi Bankiuptcv, and tin p< tition* 
mg creditors debt, when these partKulais ahei wards 
tome to be pro\ed befou 1 the Commission! r 1 ', mam pri- 
sons, agamst whom Commissions of Bankruptcy issue, 
will disprote t\rrv thing 

Let this petition stand o\er; that the Bankrupt may 
have an opportunity to sumndci , anti let him stat* to 
the Commissioners that this petition is piesenled , and [ 4J0 J 
"they will not go fuithcr into the turumslances than thui 
duty requires. 


r a J &\tc y \ol >iu 328 
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Ex pane WILSON. 

IN ynhi i799, Andiew Paul Pour tales and Atdiciv 
George Pourtul * s, rli t*v two Lills oft \c hange upon f faes&cn. 
kia&hfjtjn\ and Co. nf l landau j>/*, at* three months aftet 
date, ior 3 . 50 /, and *2 50/. pliable to th< v outei ot i\e neti- 
tioner, Im taliiiiM uuiM'U t atn*n. The hills woe ao 
ceptid : hut h« hue they wtre due, the* am plots shipped 
payment, and tl« lulls wtie relumed ptotsMed The 
diawus stlu i w.ads be came Hmkmpt fh« p< msonei'b 
proof in u ip< 1 1 oi the l>i Is was «»hjtU«M umii he, 
should Ikim had tecoiiis. *o th< c stall of the i<i M >tors* 
and have uceiwd s»uh di\ul«nd a-* -houid hepi\ »J 1c 
fioin then t si tie Thi petition, t .ert the hilL to h«s a;enl 
at Iltnpi'iugh \ »i th it |HU|>*«s. , who uoinoI i dividend 
from the estate of i!k .hh plots, and was nunv ud> ,td- 
mittcd to pioi. the hmJik oi his i' l *t du Com* 

mission ag.unsr the chaw ms but I»- I* m\ dr dctu! 
was rcce«\id under tbit piooi u ap| t»* l, that no pro*- 
Ceedmft m nntuu oi a t onion * » n j II .pkt npa y h$d 
issued again a ihe ac tv ptoi h. it the n eO «us * n a tiled 
fey a deed oi composition nhnh the p< tin oner's 'igent 
had signed upon receiving the dividend m ( ill di^chargfc 
of the estate of the actepims, i hi petition prated, d*at 
the dividends under the Commission hoold he paid to 
the petitioner. It was admitted there was no hand t but 
the deed of composition was signed, and the dividend 
received, by (us agent v itbout imjuirv The petitioner 
stated, that the Assignees and the Sohcitot under the 
Commi a on pressed th*' petition?] to y|*L and i cme 
what might he obtained from the estat* of th** a*<.cpt'.isr 
repivsiPting, dial he should plow hu the usidue : out, 
upon the aif davits the re was no - pec lal uadei taking , and 
the tiausa inn apm lied to otiginaie m a mistake of ill 
parli* s , supposing, the pioi eedmg at ILimlaogh was in 
the natme of h inktupo y 

Jib , As 'inn/', ana </> (! r /a , ni support of the Petition. 

Mi Knnilli, and Mi <adh >7, yjt the ,U'ipnc t.v, uled a 
late t ise, K' pant , (a) winch was upon a foreign 

bill oi exchange. 

Tin Lord Cn vst i- i.i or. — 1 tic law is not disputed. It 
was very wc.il .uth d bv I-oiel Thuthw (b) upon great 

(a 1 The Sitting ifl< i /V#».*v It up 1H' V H. • 

( h ) Ki Jo* it Smilf* 1 (!',< L> \ Unit l i, v, 16 U, 171 . 
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deliberation, that, if a peisou, having the *ociuitv ol 
diawer and .nceptor, vulh effects, (:» distinction much to 
bi icgtcttcd, having given vrrv mischu \ous authenticity 
to accommodation paper,) givt -> the aiccpm unu*, and 
much* more if the dinvrar full) disch.u g* * th»_ iruptoi hv 
composition, the holder can no longu nuki a demiud 
upon the dr swci , wh< the 1 sob ent, or nor im this 1 1 ason , 
that, # if the diuuct could i oine upon tlu act «. plot alnr- 
wurds, the ati i ptoi does not ieieii\ im bundit h\ On 
< nnopn" ition. The natuie of tin t miti i« ! must ihcnduu 
he, that the hold* i shall so deal with tin lull, tint no 
third poison shall tonic upon tin nmptnrin consequence 
of his ait I n nnunln r, l-otc! 7 4 t/jw - ml, hi had con- 
sulted tin fudges upon th it ca*- I h< diusion is thcio- 
fore ol i ly hit'll Loul A v s ,tiuck 

with this (OTiiidi latiiai , lb it, if dn holthi did all he 
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could substantially do fort hi bemlicoi the p< i s >n who*.' 
names wuc upon the bill, lint w is ill, ih it rould he e\- 
peeled, am! lu Id, i*mi h* -hould il lie icallv a» ted lot 
the benefit «d the other pirtu**- h\ t ihmj i composition 
from th»‘ nc? eptoi, go on ig im .t the diawi r Hut the mis- 
fortune fd that • th u tlu otiiei pactic. have a light by 
law to consider what »s (<»i then bun hr, and arc the 


judges of that , and that ha-, he. n ( an i. d so far, that the 
actual Bankiuprry ol the acceptor does not dispense with 
the necessity oi notice «o the drawci. 


That being the law, I lelt a wish to find that part of 
the petition sustained, which represents, that the Ae- 
isiguec* and the Solicitor pressed the petitioner to get 
what benefit he c ould m the affair 5 * at Ifambmgh ; inti-* 
mating, that he should afterwards prove under the Com- 
mission lint the affidavits amount only to this ; that the 
Assignees and the Solid tot, being persuaded, that there 
wa** a Ban l:i up lev at Ilambwgh , and a dividend, actually 
set apart, so that m Bankt uptcy it was to be considered 
as leceucd in diminution ol the pto.d, do make th it ie- 
presentation, and, that the ] i titiuiu » shall ricei'e divi- 
dends nndu that Bankruptcy, be foie he comes to piove 
under the Commission in this coinilrv, and the future 
divid<*nds aflci pjooi. '1 he pctilioini accojciiugb sent 
to his agent at llnmhu> e/i • not inquiring, whethci the 
proceeding thcic was a Bankiuptcy or a composition, 
and the agent sigtw d the need ol composition ; which in 
lespect of payments undei it a* tuallv discharges the ac- 
ceptor. The question, whether the petitioner was by 
baud drawn m, or required to sign tlu deed of composi- 
iu*n, is a mere question oi fact J he whole was a com- 
* non mistake, under the apprehension of all, that it was a 
Bankruptcy: but, that bung misapprehension, the conse- 
•queiue from, not knowing, what the act was, must fall [ 413 
- You XL 30 
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1805. upon the person who did the act; who therefore, having 
bv himself or his agent accepted a composition in full of 
Mt peut* the whole demand, is linioiiunatelv, but effectually under 
Vuwo> circumstances, that exclude any demand by him against 
the dtawer’s estate 
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Ex pa, h ST. BARB*. 

TIIF petition, and the affidavits in support ot it, stat- 
cd that a joint Commission of Bankruptcy iss *«d against 
Mttcalje and fctfei s, by tlu* dr set iption of Oilmen, Insu- 
lance Biokeis, Dealejs and Chapmen They commenced 
their paitncrship in 1793 under an agi cement to carry it 
on as gcneial Factors and Insurance Biokits, and in such 
othei trades, as they should ague upon During the pi u- 
giess ol that partnership MtUulfe earned on the tiade of 
an Oilman, as a distinct and scpatati concern, and also 
was, upon his sole and st paiatc account, appointed Slap’s 
Husband to sundry \esscis, and in that character ^ 
gave orders to the house of Mihalfe and Jeijcs, as 
XWce Brokers, to effect insui antes, and he also gStffc, 
them orders for insurances on account of other person** 
Which he had orders to get made. He also purchased, 
goods from the partnership of Metcalfe and Jeyrs: 
thereby and by tne premiums, due to them as liwurasq^ 
Brokers, Metcalfs was become indebted to the par^ 
ship of Metcalfe and Jeye s to the amount of 7144/. jffl 

The affidavits represented, that these trades were car- 
ried on in distinct premises ; that distinct accounts were 
kept ; that the rent and taxes of each house were paid sepa- 
rately ; and each had a separate Banker. Under these cir- 
cumstances the petition was presented by the Assignees 
of the joint estate to be admitted to prose against the 
separate estate of Mttcalje the sum of 7144*/. 9 s lc/. 

Alt . Romttty , and Mr , Cullen , m support of the Petition , 
cited Ex pwte Johns, (a) observing, that upon the affi- 
davits these trades were perfectly distinct. 


The Lord Chancellor. — There have been cases of a 
trade carried on bv three, and distinct trades by two and 
by one of them , where this soit ol pioof of a "debt, dis- 
tinctly due from out partnership to the other, has been 
permitted as between the pattners, so engaged in differ- 
ent concerns. The course of the authorities has been, 
that a joint trade may prove against a separate trade ; but. 


(aj 1 GwkJi Bank. Law, 538. 
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aot a partner against a pmtner* In the case of Shakcshaft , ISO.). 

Stnnip, and Salisbury , (b) Lord Phut low went upon this 
distinction, that, where then* is onl\ one partnership, >>t f 

arranging different concerns, belonging t«. hem all, m ‘ Sr Barhp 
different wav s, for the benefit of ddhrent p»-ts of that 
joint concern, a-* in that instance, tin thru patterns ear- 
ning on the business of cotton minuLu tnur^ m hint a- 
and two of them in Lw there could not be nioui 
b\ tire three against the two: but if the tr eh s arc pet- 
fctrl) distinct, then the thief, is cotton m iii.iLm tm cr-» m 
Laumshin^ might he ucditms upon the scpaiatc tonu m 
of the two, a* nonmongi is in J on Jon I am inclined to 
abide hv that case and hx pot ft '/oh, Hut I doubt [ 4*15 ] 
whether tins case conn s up to those . whether tin > de- 
mand is rvalL constituted b> distinct dealings between 
one trade and anotlu r , and is .wv thing mme than mere 
peiaonal itccipls of rnom\ In one pattner, on an ount of 
the partnership, and to hi laid out for the partnership: 
not as canning on a dMwn r ttade 


The petition stood o\ei , until The Lord Chancellor 
*F$s satisfied, that tin tiades were distinct; when the 
order was made , dec bung, that as it appeared, Metcalfe 
carried on a distinct trade or concern from that of Met- 
calfe and Jetje s, the paitnership is entitled to prove 
against the estate of Metcalfe such debt as he in suen dis- 
tinct trade or concern owed tu the partnership. 

C a J Stated, ante, >ol Vj 1?’ 71 J 717 


Ex parte LANE. 


Atg. to. 


THIS petition was presented by a Bankrupt; praying, 
that the Commission against him may be superseded , and 
the bond assigned. Thci e was no doubt, that the Com- 
mission could not be sustained : but a difficulty arose as 
to assigning the bond, dtpending upon the 'question, 
whether the Commission was sued out fiom malicious 
motives. 

Mr. Rbmilliji and Mr. Hat t, in sitppot t of the Petition . 
Mr. Fonblanque against it. 


. The juris- 
diction m 
Bankruptcy to 

assign toe 
bond being, 
with i eft react 
to the Bank- 
rupt, confined 
to the case of 
malice, and 
conclusive. 
The toid 


Chancel!** m a case of strung suspicion only would not assign the bond $ but superseded 
the Commission with costs, without prejudice to on »i ti »n 
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Ihr hot (I Chanct i i cm.—The exercise of this jurisdic- 
tion it cjunes gieat attention , lor the Statute (a) gives The 
Lord Chant Pilot the * jurisdiction to assign the bond, with 
lelcicncc to the Ihmkiupl, onh in case The Lord Chun- 
t pilot shall hnd, that the Commission was taken out mali- 
ciously , and it has been latc*l\ decided in the Court of 
King’s 1L nth, th.it no one can dispute that finding of The 
Lend Chant t hot , who is to act as a Juiy , and if l*'' as- 
signs tin bond, that is detisi\c evidence, that the Com- 
mission was main mush sued out, and neither moie nor 
less < an Ja kmi\uuI than the jnrabv of tin hond.ftfj 
The c .1 1 umstail* es ui this ease at i ast laise stiong 
< uspu ion ot a malic ions motive Hut the pet noner may 
bring an ution. II [ assign the bond, I not only decide, 
that theu was a malicious motive, but I cannot measure 
the damages . tin. pc tilioner must have the 2(X)/ he can- 
not ha\ e moit oi kss J will either dneet an issue quan- 
turn tla.nnt/it a1u\ . oi an import Ufoic the Master, and 
let him in mg an action , ,i> he chooses 


Ihe order, aftetwaids made, was, that the Commis- 
sion should be superseded with costs , without prejudice 
to an action. 

{ a J Stat 5 Or 9 2. r 30 , Z', 

( « > p lift & \ fhtnm/i*t if, 7 Tt mi It p S,w*l,t»y\ t Jfctlmnt**', 

* r* v/w’J /*< t s Ctmoi, 1 Atk 111 
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1. 

THE petition, presenuil In A'm«\ a bankrupt, InBaakrup** 

sprayed a dcilanmon !>v Flu* Loid Chant vllot , that there ^ U % Ai#cre 
not having been any dividend deviated under the Com- 
mission ought not to be an objection against the Coup- ereat to ib<- 
missionera .signing the bankrupt’s certificate; that the Bankrupt’* 
Cetrificatc ought under the circumstances to be put in no * 

-course of being allowed by his Lordship ; and that the cotttro e 
Commissioners niay be directed to certify, that the pe- 
titioner has conformed according to the Statute ; (a) and, 
that the creditors, who signed the Certificate, are full 
four parts m five in number and \rlue lot not Uv than 
20/. respectively ; or that such other orrlei may be made 
as the justice and equity ol the case may lequnc, and 
that the proceedings may be pioduced it the hcaiing of 
the petition The petition stand, that the Commission 
issued against the petitioiiei upon th< bth of AWonnhn , 

1802: that the petitiotici had in all thing confoitneJ him- [ 418 
self, that foui -filths in number and vahu of the cte- 
ditors, foi not less than -.* 0 / as requited b\ the Act, bad 
signed the Certificate, that it was also signed b\ two of 
the Commissions s : but under .1 petition by the jomt- 
crcditois of the Union Bank, piujing libcity to call a 
meeting, to prove then debts, that the allowance of the 
certificate might be suspcnderi, and that the\ might be 
allowed to assent to, or di is^nt from, the (a 1 nfcate, it was 
sent back to the Commissium rs to Ik ie\iewed , with a 
flncction, that those petition! is nught be admitted to 
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prove, and to assent, &c. The petition further stated* 
that two of the Commissioneis refuse to sign the Certifi- 
cate, upon the objection, that no dividend had been de- 
clared , insisting, that it was not occasioned by any con- 
duct of the petitioner. 

The Commissions % who had refused their signature, 
the third hav ing signed, 1 >\ a ceitihc'atc* stated to The 
Lord Cham elhi then icasons , whic h they had also stated 
to the Bankrupt: \ 1/ the < irtiimstanrc, that no dividend 
had been deviated • a declaration bv the Bankrupt to one 
of them, that, if he should not get his Certificate, he 
would vsuptisedi his C nnnussion , wmrh he refused to 
explain to their satisfaction: the only expLu ation being, 
that it uould bt for the mieiest of his creditors on ac- 
count of the inhumation he could give relative to his 
estate , that the debts, due to him, represented to exceed 
25 , 000 / were, w ith the e\u ption of two small sums, stale 
demands, or cLmrn d liom poisons out of the jurisdic- 
tion , and the Bankrupt's examination not necessary as 
to the greater part : that a 1 irge pioperty, that will comft 
to the Bankrupt's wile altu the death of het brother* 
protected fiotn the cudilors only by a settlement after 
taairiage, was not disclosed , and upon the circurnstail£#p 
they have reason to doubt, whether the Commission WW* 
taken out bona fide > and have a strong suspicion, that 
fictitious debts weie proved foi the mere purpose of ©b* 
taining the Certificate. The Commissioners also repeated 
these reasons personally m Court; declaring, that they 
cannot conscientiously make the Certificate. 

The Attar ney-Gener ai \ Mr . Coohe^ and Mr . Plowden y in 
support of the Petition. 


The Laid Cn \xci f.j.or — This case is very import- 
ant, and peilctth nc*v\ m the principle : a petition to The 
Lord Chant ellot to duett the Commissioners to make 
their Ceiti/icate 111 the terms of the Statute of Geo II. 
Loid fhudu'ii kes language in Ex parte Williamson, (a) 
though not that of decision, but that he did not know, 
that a mandamus would he, has been repeated since con- 
tinually in Bankiuptcy A. disuetion, unlimited, 19 un- 
known to the Law and Constitution of England. It is 
the duty of the Commission^! s to communicate without 
reserve the reasons upon which their judgment is formed. 
Many things aie to be observed, where The Lord Chan - 
cellot decides upon allowing or disallowing the Certificate, 
with which the Commissioneis havi little to do. If upon 
all the circumstances the conduct of the Bankrupt, and of 
creditors m some instances, where it is connected with 
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the knowledge of the Bankrupt, oi his conduct, the Com- 
mission appears to b< the Commission of the Bankrupt, 
not oi the crcdiiois, The Lord Cham t fat is hound not to 
grant the Certificate. '1 he ciuiunstauo* , that no dividend 
lias been denial cd, is not alone '»dh<.u.nt. hut it may with 
other circumstance's pic vail, and it must he hi might as a 
fact with othei ufenmstam cs to h. ,u upon du question, 
whether the Comnnssioneis rould with judicial tmlh 
make the Ceitificate I hav« iuquentix allow < d a ti- 
tle ate, w hete a dividend had not hi m made Ihu the Com- 
missioners stand \ti\ nnuh a- l do widi t » i un<< to an- 
othei point. If I should tci.isi to allow tlu < eilHaaie 
again, the Bankrupt might di^ue nu to n -consider that 
judgment, or lie might tome upon o*hn < 11 c umsuiicr s. 
So tht Commissiom i s ought to h> u c .pi m ilions as to tlu 
circumstances, tlu want ol a di\uLnd loi in .lance. I 
hesitate to make am oidei upon tin Comimvaoims to 
review their judgnw nt , lot tlu\ will not scruph to do so 
Without an older. 11 finaliv tin \ cannot hi s nisfi-d, then 
discretion must he, in a sense at least, a judu l.U chscie- 
ppm whether liable to control, oi not, is another consi* 

S tation. The Commissioners cannot honestly refuse 
pt Certificate, unless under the sam tton of then' oath 
fttey are satisfied, that the Baukiupt hat not duly con- 
formed to the Statute s , and, that there is teaaon to doubt, 
whether he has made that discovery he ought according 
to the Statutes to make. They are pledged by the <um> 
tion of an oath to speak their real sentiments* arising from 
their observation upon the whole of the Bankrupt's con- 
duct. Their refusal is to be taken, as li they swore they 
could not grant the Certificate. Loid I'huthw , Lord 
Rosslyiii and Lord C’/r/rc, delivered m the House of Loids 
their clear opinion at length, that much less mischief will 
arise from trusting that pure discretion to the creditors, 
than by leaving n to The Loid Chantelh* to decide under 
all the circumstances, whether the cicditois had a solid 
ground lor refusing to sigu the Ccitifu ale 1 he l in* uage 
of the Statute requires a positive tut by the Commis- 
sioners also. "Ihev are to ceitily, whir seems to me the 
collection of their reasoning upon then whole observa- 
tion, that there is no reason to doubt, that the Bankrupt 
has made a full disclosuie. That is a distinct fid, with- 
out which the Ceitihcate does not come to 1 he Lord. 
Chance Hot , whose act is preceded bv the act of* the Com- 
missioners. The Lord Chmuclhr , granting, or withhold- 
ing, the Certificate, is influenced by a vast Dumber of con- 
siderations, to which the Commissioners aie not to at- 
tend. I feel consult! aide doubt as to the comiolover 
them , and whether, if theic is that cnnti oiling j ow% s , it 
is in me to direct them to do that, winch i l » v winuot m 
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their consciences do. Upon that I have so much doubt, 
that I should ha\e the consideration of a Court of Law, 
before I would act. If the petitioner moves for a manda- 
mus ^ the question will be* whether the Court i ould inter* 
fere, if the Commission! is state, what I take them always 
to state m substance, refusing their Certificate, that they 
cannot upon their oath sa;», the Bankufpt has conformed 
to all the Statutes, and, the) have no jeason to doubt, 
that his disclosuie is full. This is nothing more than a 
question of Law. flu Couit ot King’s Bench, deciding 
upon that, will uikt into consideration, whethti that is 
the only rt medy , 01 whe the \ 'I'lie Lord Chutu el lor has a 
right to make such an older as this petition pints 
The petitioner mav make an) application to the Com* 
missioneis, that he thinks proper, to review the proceed- 
ing: but until then conclusion upon that application is 
stated to me, it is not necessary for me to do any thing. 


The Commissioners persisting m their refusal to cer* 
tify, the petition "tood lor judgment * 

The Lord Chancklior. — When the Certificate under 
this Commission was laid before tne, I looked into it; 
and circumstances appeared in the Bankruptcy, that made 
it difficult to believe all was fair. It was apparent upon 
the Certificate, of which I do not recollect a former in- 
stance, that it h$id been prepared, before the Commission 
was taken out. The signatures also appeared suspicious s 
many upon erasures ; and it was probable upon the face 
of it, that names had been erased. The Certificate had 
recited, that a Joint-commission had issued against King 
and others: stating the conformity of the Bankrupts un- 
der that Commission ; which had never been taken out; 
and the result is, that a Joint-commission having been in 
contemplation, this Certificate had been prepaied: that 
Commission however was not taken out: but a separate 
Commission issued » and the Certificate, that had been 
prepared for the Joint-commisb'on, was by erasure and 
management reduced to a Certificate, applying only to this 
Bankrupt. The Certificate having been signed by seve- 
ial persons, the signatures were re-traced with a dry pen; 
and then an affidavit was made, that those pei sons had 
signed the Bankrupt’s Certificate. I declared, I never 
would allow a Certificate, obtained in such a manner. The 
objection consisted more in those very peculiar circum- 
stances than any thing, that appeared then upon the pio- 
ceedings in the Bankruptcy. 

The petitioner seems to have been under some difli- 
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cultjr it* determining what relief to pray. petition 

fcalfe'upon n> c t<* dffVome act, in order to force the torn* 
ifti$8fatn*rs tp 53V what' the petition alleges ’ to be tffeir 
dyty, I must be satisfied as to m} power 2dly, 

which 1 have much considered, tlut, supposing Fhave no 
power, it is fit for me to mu i pose m am other way ; for 
if different dtit5es*arc by law rep' ed in different persons, 
I have a very serious doubt, whether it is propei to conic 
to those, who have no light to icgulatc the discharge of 
the duties of others, to di .cuss, how much more 01 less of 
recommendation is to he giw n to pet ^ons, who are to act 
upon their own consciences, to act, not under that influ- 
ence, but according 10 the* direction of those who are 
not intrusted to deteimiue ulwt is right as to that. 

First, To consider niv authority to set the Commis- 
sioners right, if thev are wrong 2dly, if l hast no such 
authority, what step it ran he piopet ioi me to take The 
Commissioners examined the Bankvupt very strictly, 
andserv properly also, as to other topics appearing on the 
Certificate; and they aver, that ucroiding to their con* 
agaientious* sense o< duty undei the obligation of their 
Otpth they cannot do the act he proposes to them. .Upon 
the question arises, vvhethei 1 can inform them, that 
ilbty shall sign the Certihc ite : whether, acting under that 
obligation, they feci themselves at liberty to d<» so or not ; 
or, if I cannot say that, can I, if my conscience differs 
from thexr’s, give them a hint to substitute tnv conscience, 
after the oath they have taken to act according tO* their 
own? * 

Previously to a certain period, the arrangement and 
management of the estates of Bankrupts w as wholly in 
the persons holding the Great Seal , in this sense, that 
there were no Commissioneis. Afterwards horn the in- 
crease of business the appointment of new office* s became 
necessary, and many veats ago it was incumbent upon 
those, to whom that authontv was committed, to devolve 
it upon persons who were to act as Commi^sioneis. Their 
duties under the various Acts of Pailiamcnt are utj im- 
portant. They are bound to take an oath, obliging them- 
selves, under that solemn sanction, faithfully, impartially, 
and honestly, according to the best of their skill and 
knowledge, to execute the powers and tnistb lepo&ed in 
them as Commissioners: and that without favour or affec- 
tion, prejudice or malice. At different periods different 
benefits, upon different trims, were given to Bankrupts: 
their conformity, manifested in different wajs, entitling 
them to the benefit. At this day, to obtain the benefits 
to which he is entitled, he must obtain his Certificate; 
and to entitle hun to offer it to The Lord Chancellor for 
allowance, four-fifths in number and value of the credi- 
Vol. XL C>7 
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tors for not less than $0/. respectively towt Aign it The,, 
most absolute and 1 entire discretion* is intimated to the 
creditors bythe Statute; and there cah be 'Sxo 1 stronger 
proof of the good nature and humanity of the British 
character than the readiness with which creditors sign, 
without any thought, e\en previously to the third meet*' 
ing, when a full disclosure is to be made ; though at the 
timed signing theie has been no examination; asd I 
mention it with a hope, that Commissioners will remem- 
ber, that it is very doubtful, whether a signature pievious 
to the last examination is such as the Act of Pailiament 
intended. 

Next the Commissioners arc to sign; who love the 
right given to them to exercise judicial discretion, duly 
and fairiv applied to the circumstances , whom, it appears 
by the Act, the Legislatuie lecollected as having been 

E resent at all the transactions during the Bankmptcy; 

etter judges therefore of the conformity than The Lord 
Chancellor or the two Judges can be , and therefore the 
Legislature duteted, that the Ceitificate should lie before 
the latter a consideiable time, to give opportunity dfet' 
complaint before it should be allowed. The words of the J 
Act (a) are very large , and the Certificate is, not merely, 
that he has conformed himself , but, that he has made J* 
full discovery of his estate, and in all things conformed 
himself according to thu directions of the Act; and there 
does not appear any reason to doubt the truth of such 
discowry ; or, that it is not a full discovery of all his 
estate and effects. Two of the Commissioners have stated 
to me under the sanction of their oath, £for every act 
done by them under the Commission is done under that 
sanction,) that they cannot certify, that they have no rea- 
son to doubt, that this is a full disclosure and discovery. 
Then, notwithstanding that, have 1 a right to issue* a 
mandatory order to them to say, that it is i No such au- 
thority is given to me. If it exists any where, it must 
be in th,r Couit of King's Bench, by an application for a 
mandamus. 'Whether that will lie, or the proceeding can 
go further, if the Commissioners state upon their oath, 
that they had reason to doufc% whether a full disclosure 
has been made, is not for me to discuss. There are many 
acts of the Commissioners, that the Great Seal cannot con- 
trol ; the t ommission^rs having the authonty to do them 
given by the Legislature. I do not think, upon reflection, 
that if the Commissioners commit the Bankrupt for not 
answering to their satisfaction, sitting m Bankruptcy 1 
could discharge him, (a) They have that power , and in 

fa ) Stut 5 Geo 2 c SO s 10. 
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1 that jpase I know it fo*. becA heU,aud properly) that their 1 90S. ' * t . 

opinion, whethet the answers are satisfactory, may be - wv 
reviewed. But the mode is hv suing out a writ of hqbtae part* 
s corpus and a return to that ; and then The l.ord Chancel* Klxr - 
lor y not under the Bankrupt Statutes, but as a Uw officer, ni( ! lle 
having a right to issue fliat writ, by the general law, has the jldtrment 
the return brought to him, as ao\ other Judge , and cle- of Oomrnis- 
tergiines ; the review of the conduct of the Commission* »»«ne» of, 
ers» in that instance not being shut out. liankiyptcjv 

It is then objected, that a man may have fully conform* ihrSInkmot 
ed, and yet cannot have Ins Certificate. The answer i«»,f*n r\o* answer* 
that the same observation will apply to the Great Seal, in tf ^usfccto-i 
and the Judges, to whom the Certificate xnay herefmed ; 
and is founded in the uecessaiy consequence of the infir- m 

mity of human judgment The power ol determining [ 426 ] 
must be lodged somewheic: more cannot be done than, 
by placing it somewhere under the most solemn sanction , 
and against innocent error iclief c annot be gnen by those 
who have not the power. Many cases mav oc cur, in which 
the mete circumstance that a dividend has not been made, 
sgno objection to tin* allowance of the Certificate by The 
Lord Channlo ; ; hut a dci laration, that that circumstance 
is no reason for either The Laid Chmndlor , or the Com- 
missioners, withholding the Gi i ti fit ate, is an abstract de- 
duration, that mav be true or false, avoiding to the cir- 
cumstances of everv case. In many instances it may be 
Certain, that, though no dividend has been made the dis- 
closure 'has been full and honest, and, that the dividend 
has been prevented only by circumstances, that made it 
impossible, or prejudicial to the creditois, to make a 
dividend. On tm* other hand, I have no difficulty m say- 
ing, that is a circumstance, to which the Great Seal is in 
a due degree to look. A case, like this, the creditors 
upon the third examination led to suppose 10,000/ will 
be coming to them, and the Certificate is not Lud before 
the Great Seal until two or three \ears attcrwaids when 
the property ought to have be w n disttihuted, and the pros- 
pect held out to the creditois, is seducer 1 to an actual 
produce of about 900/ and particulaily with suth a Cer- 
tificate as this, must be looked at with great anuctv and 
jealousy. An abstract rule, thercfoie, which will not 
govern all cases in all rircum®lances^ is an undue pro- 
ceeding; and the question both Indore the Commissioners 
and the Great Seal must be upon all ilu n.xu instances of 
the particular case; upon which question both of them, 
acting under the sanction of an oath, are to determine 
what is light. 

The public nature of the proceedings hefoic the Com- 
missioners, and the responsibility of the Commissioners 
bv ghmg the reasons for their conduct, is one ol the bc$t [ 427 J 
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securities. They have certified to me tMa^t they gavetho 
Bankrupt an opportunity of explaining' nifs declaration/* 
that, unless he should obtain his Certificate^ he would 
supersede )iis Commission. If it is his proceeding, it is 
not a Commission within the Act of Parliament: whe- 
ther that is a ground lor the* Commissioners to refuse to 
sign tju* Certificate ; or, whcthei they ought to state to * 
the Great Seal, that they had judicially htt apprehension 
of it. That declaration is capable of two interpretations : 
either the obvious one, that he has the power, and will 
exercise it; oi the sens* the Bankiupt afterwards gave 
to it, that, having regnid 10 all the circumstances, in 
which he stood, as to the information lie could g»\e rela- 
tive fo his estate, it was lor the interest of the creditors, 
and they were tonunicd of it, to ha\e the Commission 
superseded. 

The Commissionets by their certificate further say, the 
two, who refused to sign the Ceitificate, stated their rea- 
sons for withholding then signature : 1st, that declaration, 
which the Bankrupt refused to explain to their satKfaO , 
turn, and from the circumstances they haw reason 
doubt,, whether the Commission is taken out horw ' 

2dly, that the Bankiupt stated debts due to him at 25,000/. 
and the result upon his examination was, that, with th* 
exception of two small debts, they were cither stale de- 
mands, or due by persons out of the jurisdiction ; and 
ae to the greater part his examination was not necessaiy ; 
3dly, that a large ptoperty will come to the wife of the 
Bankrupt upon the death of her brother ; which will be 
protected itom the creditors of the Bankrupt only by a 
settlement aftei marriage ; and that was not disclosed. 

With reference to these reasons, if the consideration 
was before me, whether this was a full disclosure or not, 
attending to all the circumstances in this Bankruptcy, 
that declaration, with the explanation, as it is called, 
looking at the state ot the property, as it has been repre- 
sented bom time to tunc, available to the extent, in which 
it has been made available, making just allowances, (and 
certainly great allowances aie to be made adjust allow- 
.ances,) for failure by dishonesty, the death of debtors, 
and other accidents, which crush the expectations of ere- 
ditois, making all allowances, that can he made, recol- 
lecting what passed upon the fornu r Certificate, and con- 
sidering it in this point of “new, that the fact, whether 
the Commission is the Commission ot the Bankiupt, or 
not, may be material as evidence with reference to the 
other fact, whethet a complete disclosure has been made, 
and looking to the settlement of the Bankrupt’s wife, and 
the nature of the examination, hue stated, it would be 
too hasty in the exercise oi such a power, if I had it. 
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Vi thm% great consideration to aay, there is no reason to 
doubt, that this is a full disclosures It the Commissioners, 
reviewing their judgment, still think, thus is reason to 
doubt, l do not sec how they can set thru hands to the 
Certificate? and as to the consequence, it they mistake, I 
can only lament it: but I cannot either by ouler or inti- 
mation tell them,* having taken that oath, that thqy are 
to act in any manner, that is not consistent with then 
own conscientious judgment, upon an anxious and pain- 
ful review from time to time of all the chcumstances of 
the case. 
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ADAIR o. TIIK NEW RIVER COMPANY. [ 42O ] 

7 *^ 24 , 25 , 23 . 

THE bill state/1 the iworpoi auon of the Nno River Aug> l 
-Company by King J times I. tescrvtrig to the Crown one Whether an 
tfyotety of the protit to ansc , and accoidmgly the Com* or 

jSfisy granted at the nomination ol the King, aud for the I^tof Uwwo- 
VL90 and bent fit of him, hn hurs and successors, to the tits of the AV» 
use of trusties, one moiety of all such fines, sums of Compa- 
nion cy, benefits, and piofits, whatsoever, above the th^'fntl 
ponses ; upon tru~.r ini the King, his heiz‘s and successors. me nt to the 
By indentures, executed in the seventeenth year of King Uwi-tax, or is 
Charles I. to tvliuh th* j Company were patti* s, his Ma- toh^cthobe- 
jesty granted to Str Tlug h Middleton, his heirs and art- n^tii'Sepn- 
higns, all the trust, use, and benefit, of the moiety of the portion, of a 
Crown, provided, and Sir Hugh Middleton covenanted, reduction in 
that he, his heirs or assigns, would pa} for the use' of the 
King, his heirs and successors, the Nearly rent of 500 /. uunti.pouth® 
By several grants of the Crown and mi sue assignments profits of tlj$ 
that lent became vested in IVtUtam Allan, who died iu Uunipanyatin 
1 7H3 ; hating devised the rent to tiustees and their hciis, 
to the use of the Plaintiff for lilt*, with remainders our. The biltby 
The bill further stated, that by various a** i gn meats th« Annuitant 
the nuiietv of the Crown became vested 111 the Company, 
or m the Company and the other Defendants, (« ignt in t * 1 s * r*^ r al sot 
number,) and oilier pt eons, amounting to one hundi td, an equity as to 
ora much greatet number, that tli** piofits amounted to 1 **' ni^fitaris- 
* 50 , 000 /. a-} ear , and v. c/e assessed to the land-tax in the 
yearly sum of 3GxX)L being 4 .t. the pound upon the t j IC 
The <rueMl n.le iixinniMt: jII 1 •- •i ,y Mod io in u » nv «! noth, wherfr 

1* *s jisj'u* timid *, /»r « \t* t itm* y ddln ufi In mu h * c.i»« , to <*bt * n •» di t rcr, to evta- 
tht* iiafii 'd -■ *t t*> » n *>1,1 . instance, thi»< «nni oun requi »*■» sufficient to 

> .(i« 1 fjn coiiUst.^l) «»n<i, the j »*M being isvn»l'-h d, »n that vsiy, consequential 
r« iul ma> be hoi 1 '•«* ii> JiU'tUi suit 
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yearly sum of 18,000/. the nominal amount of the profits* ; 
but not more than 1$. 6 d. or at mosjt 2$. .upon, the real pro* 
fits. The bill stated applications by the plaintiff to the*, 
Defendants for a discovery of the real amount of the 
profits, and payment of the 500/. per* annum from April, 
1798; deducting the land-tax in proportion to What was 
actually paid by the pioprietors, and.tb be Vcpato what 
was Overpaid by him; which they lefused, claiming to 
deduct 100/. per annum for the land-tax ; and that they 
have paid only 400/ , and charged, that there was not 
any tangible or corporeal piopcrt\ , upon which the Plain- 
tiff can distrain* and the partus are so numerous, and 
the shares liable to so mam complicated trus^, and so 
fluctuating, that it is impossible, if the Plaintiff could 
discover them, to bring them all before the Court ; and 
these impediments were pioduced, not by the Plaintiff, 
and those, under whom lie claims, but by the Defend- 
ants, and prayed an inquiry, what sum of money ought 
to be deducted on account of the land-tax ; that the De? 
fendants may be defined to pa\ the difference between^ 
that and what was actually charged , and that the right 
of the Plaintiff may be declared to receive the rent with* 
Out any greater deduction than after the rate actually 
paid. 

The Nnv River Company by their answer admitted, 
that then; profits were mote than 18,000/ per annum , but 
did not state the amount. They submitted, whether all 
parties interested aie not necessary parties , notwithstand- 
ing the moiety wai granted to a single person. 

An objection was taken for want of parties ; all the 
persons interested not being brought before the Court. 

Mr Rnhatd*, Mr Alexandet , Mr. Bell, and Mr. Nravc^ 
for the Plaintiff — The necessity of bringing all per- 
sons before the Court, to whom interests in the pro- 
perty belong, though true in theory, does not pteiail in 
practice. Where it is impossible, a case of exception 
arises In a late case Harding v. Pralt y upon that ground 
the Court gave liberty to apply for an Act of Parlia- 
ment The same principle appears in The City of Lon- 
don v. Richmond^ (a) ^umtine v. Yard^(b) and Lloijd v. 
Looting, (i) This Piaiutiff has before the Couit some 
of the parties interested, and the legal holders of the 
property. Some of the persons interested, being be- 
fore the ‘Court, arc sufficient to maintain the ques- 
tion. In the instance of a bill by simple contract credi- 
tors against trustees insisting, that an estate is charg- 
ed with debts, it may be impracticable to bring be- 
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fore the Court all the bcfnd creditors. They* miy be yerjf. 
ftortierous, and not known. The habit is to br*pg some 
of the specialty creditors, to.discuss the question with, 
the Plaintiffs *; which is then decided with reference to the, 
trustees; and the estate declared well charged; though 
only a few specialty creditors are parties. It is not even 
necessary to make any of them parties, and decree* ha\e 
been often made upon bills by simple conti act creditors 
iif the absence of all the specialty creditors , though ge- 
nerally for convenience some of them are made parties, 
as being interested to discuss the question. As to the ie- 
medy of the Plaintiff, there is great diilicultt in disdain* 
ing. The Crown made the Coipoiation the legal tenants 
of the estate. The only title m the Crown was to an ac- 
count; therefore no more could be granted to Sir Hugh 
Middleton . The subsequent gients oi the 50 *)/. a-year, 
partaking of the nature of a rent-chaigc, could give only 
a right to an account. The Court will assimilate it, as 
$nuch as possible, to an equitable distiess: fixing it upon 
Sjbse persons, whom it may be possible to make parlies, 
fne rule of Equity, to bung befoie the Court all per* 
&Otls interested, as in the case of a joint and seterafrboud, 
is ft rule of convenience, for the sake of the Defendants ; 
but it cannot be used to disappoint entirely the justice of 
the Court, a* the Defendants are entitled to contribu- 
tion; which would be an abuse ot the rule, contrary to 
its principle and object ; and would make the forms of 
justice subversive of its end. That rule is thciefoie in 
many cases dispensed with upon the principle of conve- 
nience, as legatees, general and residuary, are represent- 
ed by the executor. In the case of scheduled creditors, 
vciy numerous, the objection, that they must be before 
the Court, for the puipose of having a decree for pa\~ 
ment of debts out ot real estate, has been made ; but has 
not prevailed : and thcie are many othei instances, in 
which for convenience, or lather necessity, the rule has 
been dispensed with. 

Independent of the Land-tax Acts the Plaintiff is enti- 
tled upon equitable prim, lples : Broi kman v Hollywood ( a ) 
Upon the strict lule the Court would not withhold the 
relief upon the head of mere accident, still less where 
the difficulty arises, not from mere accident, but from 
the conduct of the party himself: Sir Hugh Middleton 
having put Ins moiety into such a number of Assignees, 
that it is totally impossible to sue them indmdually 
That entitles the Plaintiff to the remedy in this Court. 
The doctrine, that, where by accident the remedy for a 
:rnt is lost at Law, lelief may be had here, is ten old: 
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Thorftdzk v. AIlm. (i) Eaton College *Y*'0eayclump mi' 
Jtewk u(r) Davy v.Davy.(d) Cranttorn *'v> Crisp. ( a) This* 
anonym ou* case in Precedents m Chancery* (b) The Duke 
qf Bridgewater v. Edwards, (c) The Duke qf tided# v» The 
Corporation of New Radnor , (d) in which the .preceding 
case* arc collected. Thebe authorities establish the prin- 
ciple, that, where by accident, or the lapse of time with- 
out default, the legal remedy for a rent is gdne, not ab- 
solutely, but so far, that it is morally impossible to ob- 
tain it, the jurisdiction in Equity arises. It is difficult, 
with reference to this pi maple, to distinguish the case of 
lands intermixed from this, of prop* tty split and divided 
into so many pans, that it is impossible to proceed against 
each individual proprietor, a coni us ion of px.»prietars, 
ansing from the party’s own ad, making this jurisdiction 
absolutely necessary to answer the ends of justice* Both 
the circumstances forming the reason in The Chty of Jen - 
don v. Rtf hmond,(t ) concur here: 1st, it is equally im** 
practicable to make all these parties : 2diy, the difficulty^ 
created by the act of the pai t\ , undei whom the flail, 
fondants claim. * '' 

The Land-tax Acts aie of very peculiar construction? 
hut the tiue meaning is, that the Commissioners shall, by 
an assessment of 4s. in the pound, raise the sum impoa* 
cd by the Act. The provision as to ice-farm rents turna 
Upon this ; that what is raised shall be borne in propor- 
tions by the holder of the rent-charge and the owner of 
the land ; and the decision in King v. Weston (j ) was ac- 
cording!}. But this is not a feerfarm rent, or a rent of 
any kind, hut a species of Annuity, arising out of this 
transaction between the Crown and Sir Hugh Middleton » 
having reference only to a trust estate. 

Aft . Romillu , and Mr. Martin , for the Defendants , indi- 
vidual prop) letots of s hates in the King’s Moiety . — Three 
questions an«e : 1st, whether this Plaintiff is entitled to 
relief in Equity ? ‘2dl>, if he is, whether all the proprietor* 
of the King’s moiety ought to be before the Court i 3dly, 
whether the Plaintiff is not bound to pay 4 s. in the pound 
upon his rent ? This Plaintiff is not entitled to relief in 
the suit, and against tli^ parties, in which and from whom 
he seeks relief. The Corporation are trustees only for 
the proprietors of the King’s moiety 5 not for the Plaintiff. 
The Coi poration have vested in them the legal estate in the 
whole ot (his great adventure ; of which they are entitled 
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to a moietv themselves; holding the other moiety fot 1805. 
the grantees of the Crown. Fhur duty requires them 
"^merely to pay the land-tax upon the whole, and then to Adoh. 
pay a moiety of the profits to the poisons entidcd to the *’ 
King** moiety, having nb immediate pn .tv with the viwKi\»r 
P laintiff; so as to^iaise a trust , having paid 1 im onlv as Cumpam 
agents. The case of the Coipmation of AV*i» Radnni (a) 
iuis.no analogy to this. White the object is to have a 
charge paid out of land, the Plaintiff must bung all the 
proprietors. 1 hat is the h. initiation oi the equitabK ju- 
risdiction. for it the lemcdv h> distress is adopted, a 
tight to c ontiduimm anses At least it w.r- rrwtuubent 
upon him to hung h>iw ud all whom he knew to be pro- 
prietors '1 he objection, that the diiluultv was cieaUd by 
the paitv himself, Sir Hin> h Muhin ion dividing the share 
among such a number of persons, would appiv to every 
case : that, fo l instance of a man hat ing an t slate, chaig- [ 435 ] 
cd with a rent, splitting tin i state, so that it became di- 
vided among mam piopuitois* m which, however, it 
TjM been hi Id necessary to hi mg all the piopi ivtors, as 
parties ifut the pi i soil raivmg out all these interests, 
was Sir Hut* k i tiluUiUt'jVy not the Ktw River Company. 

The case in Ptrm'm** in Chaw ay (a) was a bill on be- 
half of the PJamt'fls and all other proprietors of a very 
great adventmc, except the Defendants , and thty might 
have come in at any time, upon the principle of a bill by 
creditors on behalf of themselves and all others. An in- 
stance must he shown of a bill against particular indivi- 
duals ; where there were a great many -others, against 
whom the Plaintiff had piecisely the same equity, and 
relief given against some, not against all, even whom the 
Plaintiff was awaic of ; with a view to conttibution among 
them Many instances occur of a i ight v\ lthout a remedy. 

The < ase of Drw ij Lane Theatx e ( h) was an instance, if 
all the points had been pressed , the number of persons 
concerned being so great, that it was impossible to bung 
them all he lore the Court. The Couit does not admit the 
abstract proposition, that a wrong without a lcniedy can 
subsist, but points out particular parties; and requires 
them to be brought, 'flic leason is the inconvenience of 
the remedy. 

But in this case it is absolutely necessary to bring be- 
fore the Court all the proprietors. Some mav be m cir- 
cumstances perfect!) distinct from all the others. Some, 
tor instance, may have redeemed the land-tax : the pro- 
pi letors.of New River shares being allowed (t ) to redeem [ 436 j 

(a) The fluke of Lit th \> The Cot f* nation of -Vi.* Radnor , 2 Jho. ^ . 
r v.8 51$ 
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1805. each 1ns own individual share. As to the rest there must 
he a reduction even year, in proportion to what has* 
\nA»n been paid by the Plaintiff's interest, but as to those, who 
T ’ had xedtemed, such i eduction should not take place In 
vrj Kmn a(C0Unt therefore the share of this rent-charge to be 
Covvinx paid, by those, who had not redeemed, would vary every 
jear: not so as to the othus One,' who redeemed in 
1798, must have it taken as it was m that year: another, 
having redeeme d in 1799, as it was in that year. Ir is 
necessary , unon these questions, that all these persons, 
interested, should be befoie the Ccuir: the proprictots 
not hating in themselves an\ h gal * state, are not trus- 
tees for anv pei son Unless a covenant inns with the 
land, the* Plaintiff has no light against an) paiMtular in- 
dividual 1 he principle, upon which all parties are to 
be bi ought before the Couit, to prevent multiplicity of 
suits, would not be attained upon this bill, on account of 
the right to contribution among these propmtois. The 
onl> tffeit would be to impose upon the Defendants 
ver> difficult) which the Plaintiff would avoid. 

Upon the merits, this nnt-charge is a lee'-faim rent* 
payable to the Crown, within the JLand-la\ Aeis. As 1>e«- 
tween the King and the repiescntativcs of Sir Hugh Mid- 
dleton ^ it must upon the covenant m the grant of Charks 
I* be considered a fee-farm rent still existing in the 
Crown , and then clearlv upon the Acts of Parliament: 
the land-tax is to be assessed at 4v. in the pound : that 
is* the owner of the property is en ltled to make that re* 
duction, at the same rate, at which the land is assessed* 
A certain sum oi money is to be raised in each division, 
when the land-tax is at 4 s, m the pound ; and a less sum, 
if less than 4y. It is left to the proprietors to make the 
assessment. It happens in many pans of the kingdom, 
[ 437 J that, when the tax is at 4 s. in die pound, the assessment 
is at 2 a oi less, hintf v. Weston^ (a) is the onl> decided 
case , establishing, that the deduction from the Annuity 
is to be in piopoition to the assessment upon the lancf* 
13 ut u never was decided, that as a valuation less than 
the full valuation is given in, the land being assessed at 
much less than 4.?. in the pound, therefore the owner of 
the rent is to be assessed * t 2 a. only, or less. The great* 
cst inconvenience would ensue : a total uncertainty ; and 
a new account must every year be taken of the profits of 
this guat adventure. A profit, arising from the pay- 
ment of small rents, liable to an increase of rents by the 
erection of new buildings, and to loss by the failure oi 
tenants, cannot be the same in any two years* ‘Suppose 
the profits of the Company reduced m consequence of anv 
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calamity by fire : the owner of the rent would not parti- 180J„ 

cipate in ibai l*>v*, as long as 300/ was received m the f V^vvi 

* ^hape of profit. Whi thei this case is put upon mistake Aim* 

or fraud th‘ Plaintifl is not entitled to relief in Equity: ^ s 

if upon fraud, he comes for a proportion <.f Jhe spoil: if j^ MV . k, v1r 
upon a mistake, giv mg an adv antage to all the \ ropt ietoi % i;«-npi *1 
he claims his pioporuon , admitting, that, if the event 
had bten different, he would not hive borne anv loss. 

Jit . Hait^foi the New Rivet C'.npatVf . — The objections 
aie, fust, to the jui l^iicu.m upon tins subject * c 3dlv , 
whrthei the pc 1 suns inlet Cited aie brought bcloie the 
Coin t, so as to enable t!u Couit to detiee upon tht rights 
of all parties: and ddh , upon the title ot this Plaintiff. 

Legal rights, and the complication oi them alone, do not 
rane an equitable junsdittion Plus is aigued upon the 
rase ot a legal tight, uhuh cannot he pursued at Law. [ J 
The proposition is tiue, il appli d to the loss of evidence 
of ihe light, and to othei casts, whue the ('unit oxer- 
.vjRWcs a concumnt juiisdution, giving complete relief; 

» Waving originally taken jmisdiction upon the giound of 
j&ti&ident. lint in this instance tlieu* is no such ground of 
Jurisdiction. The representatives of Sir Hugh Middleton 
Would have om giound of equity against the Company; 
that one tenant in common ma\ consider the other, tak- 
ing the whole piuht, as his bailiff: but m such a case the 
Plaintiff must show, that they aie tenants in common. In 
order to raise a it ust there must be some privity. Nothing 
has ever taken place, constituting :m\ 1 elation between 
the Company and this Plaintiff*, making them trustees for 
him. He is not therefore a cestutf que tiust s in the pure 
sense ; and if he can, thiough Sir Hugh Middleton , be con- 
sidered as having an equitable lien, the Company cannot 
be described as trustees, but aie meie stake-holders. 

Then can the Plaintiff come into Equity against the stake- 
holder in the absence of the persons interested to resist 
him ? In ^uintm: v. laid, ( a) all the parties in substance 
were before the Court; as all might have come in after 
the decree; as Plaintiffs m effect, and embiacrog all the 
interest in the subject The City of London v. Rich - 
fnond^(b) is accounted for in the same wav; and the 
Court compelled them to bung the peisons legally ac- 
countable , but not as to the equitable subdivisions ; as 
the assignee of a mortgage is the only necessary party; 
and the mortgagor is not obliged to bring all the persons, 
among whom the interest is subdivided , being only sub- 
01 dinate equities, which the Court does not notice. Hut 
in thia *case the Proprietors aie primarily accountable. 

"« ) 1 Fg. Ca. M 7 A 

h)2 Vern, 420. Pre 67*. 15G 1 Hu P. C 30 
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1805. Many of them, if before the Court; might suggest equi- 
ties, with reference to their own acts, upon which, even 
Adaui * supposing the Plaintifl to have the strict legal right, the 

* Couit would refuse to act The only and proper remedy 

Nm? kivmi * s therefore at Law, and there is no Equity to impose 
upon the Company this obligation oi pcipetual account 
* 439 ] Mr . Richat(h\ vi Rtjtlu . — The lule, requmng the pre- 

sence of all paitics, is a mere tide of convenience, which 
docs not pretail at Law, ami gnes way accordingly, as 
in the instance ol the c xecuror, having m himself all the 
inteiests ol the testator, no other paitv then lore being 
ncccssau In genual the rase of a trustee is different - 
the persons mtciestcd m the trust, if specifically pointed 
out, are irequentlv considen <1 nect -»s ( ny pait In the 
case of a (i editor's bill, on behalf of himself and otheis, 
no creditor, who is not upon the mold, can litigate the 
question at the heating: no other can intei \ene without 
an expiess ordei , which will not be made, unless it ap- 
pears that the Plaintiff has neglected his dutv . vet 
creditors aie bound , and tlu most impottant questions 
may be decided in their absence So to a bill n> establish 
a custom all persons mteiested are not netcssaiy parties; 
yet all aie bound. The pnnuple is convenience. The 
Court, having a few of the pusons interested before it* 
interested to sustain the question, is in general satisfied. 
Upon the record there are parties to sustain the question ; 
and the possibility, that something further might be urged 
by some of those who are absent, shall not stand in the 
way. Upon a bill against a trustee the Court will* though 
some oi the (euuy que trusts are pio\ed to be abroad, if 
there aie persons before the Court to sustain the suit* 
make a decree to the extent of a decision against the per- 
son to pay, though not oi dering the persons absent to do 
anv thing. 

C 440 ] As to the jurisdiction, this is an equitable chaige : the 
legal interest in the Corporation The Plaiutiflf is enti- 
tled without reference to the construe tion of the Land-tax 
Act* but, if not, the construction oi the Act is in his fa- 
vour. This is not really a rent, though it is called so. 
It is derived, not out of a convey ance of land, but from a 
grant of fines and other promts arising from an adventure. 
The Corporation has in itself the whole legal interest in 
the land, and the whole adventure. The profits, to be 
divided ^re peisonal property; arising certainly from an 
adventure connected with land, but a speculation, ex- 
pected to produce profit. They are to settle the account, 
and to hand ovei a moiety of the clear surplus. The only 
way of getting at it is a lull. An action of account would 
not lie. Since the Land-tax Act the Corporation are to 
deduct the land-tax, as a necessary out-going. Still it is , 
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purely a question of account: a moiety of the profit, sub- 
ject to the land-tax; but nothing more than a division of 
profits: not a rent, properl) , whuh originally was con- 
‘lincd to payments out of land. Personal pmpcity is by 
the Land-tax Acts chirged at 4*.v in the pr« m\ A sleep- 
ing panne r is entitled to sec, what the piopoi tion is. if, 
instead oi a shaiw of the piohts, he is to have a cleat sum 
of 500/ a-> ear, the whole imposition oi am Parhanuntaiv 
ta^ is not to be thrown upon that interest, but it must be 
in pxopmtion to the otliei pan As to tin objection from 
want oi prnit\, the Comp im air paitirs to the deed be- 
tween tin King and Sir Jiitltiftbji*. 

Hut, il this n to be (f'DMdcnrl a lei -farm rent, oi a 
rent-chaige, the Plamtifl is entitled to lelicf within the 
view of the Ait ol Pailiameiu It lias not been in fact ill 
the Crown since the unit ol King William III , and as 
the King’s gia«t< e has alw«u * l«-en ion ode ted entitled to 
take it, it must be taken to In lomphld) out ol the 
V Crown. Considered as a geneial rent-charge under the 
Land-tax Art, the tine* constitution is, tint the Plaintiff 
is not to hi rbaigtd with mon than a inn propoition. 
The object of the Legislature was to thiow the burthen 
equally upon all tin objects of the dut\ , and therefore the 
landlord is* allowed to deduct out of the rent-charge a 
proportionate pail of the tax, paid by him , and that pro- 

E ortion ought to be regulated by the fair value of tha 
md, not, as is contended, by the ac tual assessment, how- 
ever unequal. The assessment is upon all persons, hav- 
ing a share oi interest : a description, that applies to this 
Plaintiff. Then, the full sum of 4s in the* pound not being 
raised from these persons, lie is entitled to the benefit of 
the abatement The intention of the Legislature being to 
charge all property in proportion to its mluc, as far as can 
be done, it is unconscientious, that he should pav 1001. out 
of his 500/. in ease of the assessment upon the* Company, 
paying no proportion. 
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TJir Laid CiiANcr j lor — The answer admits, the pro- 
fits of the Company have been much gi eater than 18,000/. 
a-ycat , the sum, at which they aie assessed, but docs 
not disclose how much gi eater If neither the Plaintiff 
nor the Defendants pay to the public what they ought to 
pay, is this Court to administer the equities between 
them? My opinion is, that m such a case# Court of 
Equity ought not to act. 


Vhe Lord Chanci r r on --'1 he answer of the Company 
admits, that their piolits «ue more than 18,000/. a-\ear , 
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the rate of their assessment. The Plaintiff has compelled 
them to sta e that fact, hut has not proceeded to ask, what 
that excess is. * If he had, the Corn t could by decree upon 
the admission have set the thing right without a reference 
to the Master. But there was a mutual convenience to 
both in refrain. ng from that qut mon. The meaning of the 
Act being thatthev should pay Is. in the pound upon die 
whole amount of "the actual profit, if that had been pub- 
lished, this bill might operate relief for the present year, 
but the < filer would be, that in future the Plaintiff would 
not ha\ c u.bon to complain, if the Commissioners under 
the Land-tax Act should do their d»it\ ; for as by the 
Act tins pioputy is not to be assessed bv a pound late 
according to the d< fi< ienc\ of a primary assessment upon 
the personal estate, but a rate of 4 s in the pound is im- 
posed directly upon the land, the Plaintiff, paving no more 
than that, would have nothing to complain of. 

The eqtutv therefore, which is stated, is this. The 
Plaintiff does not pa\ more than lie ought, ll they wer® 
duly assessed : but, not being duly assessed, they did not 
inform the Commissioners, what is th^ torrent sum of 
their profits : the Plaintiff thnefoic desires a Court of 
Equity to assist him, to relies e him, not horn paying 
more than he ought to pay, as between him aud the pub- 
lic* but from what he has paid to the Company 5 as they 
have paid less than they ought to pay, if the Act had been 
put in execution ; as it would have been, if the Commis- 
sioners had the means of enforcing a discovery of the 
whole profit. The Company are entitled at Law under 
the instruments .0 receive in the first instance the whole 
profits. Aftvrvvaids, in consideration of the expense the 
King had been at m the work, they grant to him one 
moiety of the rents, piofits, and gains, made. So it must 
be a (heue in action. Still they remain the legal owners 
of the whole concern, entitled to receive all the rents and 
ptufils ; but, having granted a moiety, bound to account 
for that to the King , and after that grant the King could 
in Equ ty, or a Court of Revenue, compel an account; 
which would einbiace all the expenditure, as well as all 
the gain, that had been obtained. After that the King 
granted his moiety, by an nnrument, to which the Com- 
pany were parties, to Sir Hugh Middleton ; who covenants 
to pay to the King, his heirs and successois, this rent, 
now vest^cj in the Plaintiff. 

One moiety of the profit, subject to the covenant for 
payment of 500/, per annum , being vested in Sir Hugh 
Middkton, it is clear, if that Annuity is subject to equita- 
ble jurisdiction, it was competent to the PI untiff to bring 
into a Couit of Equity the Company and Sir Hugh Mid- 
dleton i to ascertain a moiety of the profit^ apd out cl 
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what subject, constituting that moictv, the 500/. per an~ ISC'?. 
nnm was to be paid The acts, since done by Sir ffngh 
k MtddUtwiy are of this nature. That moiet> , vested m Amin 

him, either expressly subject by lion, or only In covenant ^ 

to the sum of 5<X)/. a-vear, has become tin t >» opei ty of an NlBW ni V|lll 
infinite numbei of proprietors, and the owu.rship split Compaat 
into so many shafts, that, the Company, if call* d upon by 
sopie proprietors on hehali of tin tnsclves and all others, 
would not know with which they vveu* contending, until 
all the pi opinions liad shown themselves by claim in the 
TNlastt r \ ufln (' 

It is lp'i'-ti d, that tin 1’l.uiitifT cannot sue in Equits 
without hi mgn.j* 1 1 v. lot e iln ( unit all the jnopi letoi s of 
the King'*' lu»< , n<ll as tin ( omjMtiv , whose share 
js also snhlnidcd but those pailns an lepu suited ; 
and it is tic at, no o* ju ijOii of that kintl ai is. ’j as to them* 

The mu is uigt cl, that, whom '.ran nt-. haigi is grant-* 
cd, which I mil suppo i i ii ahh of !*« ing lccovtrcd spe- 
^jiific.\ll\ out *>i the min' t\ til the pinht*, aH pel sons, who 
' hftVe to liPgaie an\ question with legate! to the tide to 
tfoat rent-i ban 1 * , <•• with (mb othei, as hung liable to [ 444] 
pay the wholi, oi to < omnium* among themselves, must 
be brought bcfoio the Court, and tiuic is no doubt, ge- 
nerally', that is the tule The < onsideration is ycjy differ- 
ent, if it is necessary to decide this point, whether it is 
possible to hold, that the lule shall be applied to an ex- 
tent, destroying the very purpose, for which it was esta- 
blished: viz. that it hhall prevail, where it is actually im- 
practicable to bring all parties, or, vvh»;ie it is attended 
with inconvenience, almost amounting to that, as well as 
where ail can be bi ought without inconvenience It must 
dept nd upon the circumstances of each case : but, upon all 
the authorities, for the purpose of getting a decree, it in 
not necessary to bring all parties interested. I do not go 
into the case of bond creditors and all the othu casts ; 
and I lay out of my consideration tht case of poisons, 
suing on behalf of themselves and all others, for in a 
sense they are befoie the Court. 'There are authorities 
to be found m print, that where it is impracticably the 
rule shall not be pressed, and in such a case as this, the 
King’s shaie being split into such a number of interests, 
that it is impracticable to go on with a record, attempt- 
ing finally to bung all parties, having interests in the sub- 
ject to be charged, I should hesitate to determine, that a 
person, having a demand upon the whole and eveiy part 
of the moiety, does not do enough, if he bungs all whom 
he can bring. 

There is one class of cases, very important upon this 
subjects viz. where a person, having at Law a general 
, right to demand service from the mdividuds of a large 
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disluct, to his null, for instance, may sue thus m Equity* 
Ills demand is upon cvetv individual* not to guild com 
for then own subsistence except at his mill. |'o bung 
actions against even individual for subti acting that mi- 
vice is regarded as pcrfcctU impiai tic able Tlu re. lore < a 
bill is hied to establish that light, and it is not necessary 
to hung all the individuals. \vh\ ? Not that it is inexpe- 
dient, but, that it is linptdcficahh * to hi nig thuu alh Tlu 
Court thertioic has i« q lined so mam, that a tan b« pistlv 
said, they will fauJv and honcslty tiv tlu legal light b« 
tween them* c*l\v s, ail othci prisons mtcusud, md the 
Plaintiff, and, wlicu the hgd tight . so < stablishvd a’ 
Law, the icinctty in Equity i \ tis -impu •>* i v 1\ a lull „ 
staling, that tlu light has Lien established m such a pm 
c ceding and upon that giouml a Court ol Lquitv vvih 
give the Plaintiff ului against tlu \) S* iidaiiti *n lh< a** 
cond suit, only icpicsc nteil hv iliov m the nrsi i ft el * 
Strong inclination, ikil ;t (ium ol tn»* -»jnu nanut at-* 
be made in tins case 

It lv 4 s he, n, with gnat loHi.ol* ivtdfoi ilu JK ( »:n 
ants, that m this w.u f h* * um didnidu n* pm upon ;C*n 
how are they to obtain ( u»im Jmtion, li du Planuill ;< » 
not ascei tain the pci son > who at* n> co.iinhnn boi i 
am dispensed to think, tn a * ast nn«U r mk h cue um< M ' n* 
as this, the whoV legal i *it< i -t in the. Conip on o U\- 
tribute the Jrmr oi that ‘litei.Mt aicoidnq, to the npuC* 
ble rights, a bill might Ik hied by rhe Plunmf, Mating 
that the Coiiipm) have the h gjl limi A th it r v u \ l\p . 
to distiibute th piofus among < lie p* iso , , »<p» AiiH'in 
their Compart}, and those , entithd i > the King m«n x » L \ 
that then toi e they object to au*»mr w.ih h.tu * ijL *• 
there art propci pirties, and »t would lx . r uq rent to 
the Couct in such a state of uruunshu: s, t.. i>, *( du 

Plaintiff hiings so manv of those, \vl'.* tcpi'Mid tie 
King’s shaic as can be take n duty and horn d» t • M,rej 
into that < oiliest, in vvhnh all the oth.is an » ‘tunned, 
that ought in Equity to bind those, who «u« as« ut, rc 
presenting those, who aie absent givnig di * oinpanv a 
right to make the deduction under that d* *ee 

I incline also to think, it will be found, that ubef may 
he given in Equity in respect ot this *Vnnuitv, as affect- 
ing m Equity the moiety, whiJi belonged to die King* 
upon the cases I have seen. Supposing, thev wue duly 
assessed At 4v hi the pound, and then profits wcie a 
great deal mnn than the sum upon vvhuh the assess- 
ment v*as made, the Plaintiff pa) mg 4s m the pQuucl, m 
the terms of tlu Act, by *i like pound-nut, C must, if the 
ease turned upon that point, have made a case for the 
opinion ot a Court ot Law. f know' opinions have been 
given with great confidence, that, though die pound -t ate 
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\ oth upon the land and tin \nniiuy, was I*? in the pound, 
w* i n C{*ur\ might he much into the actual value of the 
1 itid not o(>l\ when* it * ould bi asccit.uncd under the 
i lansr, relating to landlords uudiate, or immediate , whose 
?-»opeitv was out to tenants, hut also, wh«n ih< value 
M'ght he aweitanyd in tin party’s own oitupaiion: the 
meaning of the A<t bung, that wju mat asicuam the 
val*t ft can v oji to vt u , and lb* m fore nvu « laim an* 
dm non oi dn Annum hi\nu* iigtrd to the value 
Opiii’.in, s*i\ ddfi tt lit h«M iu ii *j.ld with equal conn- 

Inal if *hi hud « .*i * u in. ah h‘ >, with the 

|Uic u j»» > ha; *d i ht-ji n t « iu, <ht Vnnaitv i, to 


tin 

.it , i ,i 

» . rl» u w 

h • thi t< rnis of t lie Act 

f *ld 

|M' l' ' t 

h v f ) i iu i t > 

tin. v d il of iIk Annmu 

't !o 

p* t.nd i 

'U .s ti,, I \M» 

1 l Ic ii is no v tual dv- 

’ *.» in 

.< >n h 

lh } (,, t l m P; 

n'vil *h« ix was, and ths 


( • >» jo ii . J * .u»ni » ti h o .ru* nl upon the Yet If 
I la f U* I * ' d I'l «/U »’• l 1 Ml. |I I >K. l!u IllO't just 
wav viudd 11 tv. i. , ♦ « ’ t m im! to* the opinion t * a 
1 "• of Law 

«' "■ »pon ib 1 vm t.n i !• i isiiii f can gn» this utsc* 
■ * i *», ***v . t t , . ,j i us 1 'hull cl, p *«o t onMcicfable* 
1 l> • d 'hi - .j'L ioi ju\ \ ng relief under all 
’ < » '.i« * i‘s.i is ;u' at diflit iiil\ upon dtc 

* •* , ■ tt *f tin sc individuals haw? re 

• i * • *" heal >q»oe im foot ol the r ite paid by 
1 1 • 11 • *h h q»*. H ii th* \ w i c In icaf ur to be as* 

<! '• on>s imon.iL then c«mld have uo reason 

•u. # ’ ' *v . ’’vi , « i it v\astlun own*ftnli to pm nut 
t , i n , ; i.t oi tluu own **od\, to i.diitu upon 
’ * 1 ^ ' » ivti .'•* diflit fit »s, lint thi is not the 

i I v ' r 1 dl Miiiii.u, Midi > tin* Ait of l\u liann'nt, 
i-.i" 1 i. * . ' .i d nudn the due con**ti in tion of the 
'• i hv J) a t Hi as ought to Its applied, having u (*nd 
tv di< i»‘*>di A us -•'U 15 .* in th. tliaud. but then being 
an i *pic • h . * , t'« it tlu piohts shall pay h the PI im- 
Hfinuu .Mn... ‘hat his Annum, if pu* of that ptofit, 
n ia\ d )*u»hi to bt If u remained in a ihcsi, and 

• he < Mini ^ • i u* assessed it tluic, tctoiilmg to the 
t xpi e .s do .» h mold not l ecu* t it without that deduc- 
tion of 1 % in th pound Fire question then is, whether 
the Piaiuidf, .laoug, that he has paid no more than he 
ouvj’t* has an < quitv to * all upon othu jic isons, who have 
pu'd lc >,! s than i i\ ought, and to have a ditlaratum, 
th it iu is tniiihd to a paiticipation m the effect ol the 
c u c umstance, that l)\ then not disclosing tin actual pro- 
fit, with the iut, perhaps, that the C'.ommisii oners cannot 
i ompc l the disclosure , other pi rsons, having an interest, 
hive not paid as nun h as tluv ought ATv opiuion is, 

• that the Plaintiff has no su< h equity \ and no decree can 
Voi.XL S9 
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1805, he made upon the principle, that he, who has paid on?\ 
UvJ as he ought, is to participate in the gain of those, who 
A»Aiit fiom circumstances have paid much less than they ough* 
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w ven hy will, 
wheth*t st a 
prie* express* 
ed or to be 
fixed by the 


SIR unrns i>l XCOKtU , In i . ttkn.« M, dared 

the 7th and 8lh ui n /#', l/OS\ si tth d hr. lit t hold t states 
in the Counties ol II i!l\ and MnLltn x. to the us* of him- 
self ioi hi. , i< niaimltr t*> his in t and othi i >«>»■> m tad 
ifeale, ttmamdei to In-* nephew A'i, ,r io/*n Loid lcvt'»*hav, 
for life, and to his first and uthei suns and to Tlwhtw 
executed* Broxvn^ (alter waids Ihnu oftiH,} and hi x son-, in the 
th^constmc- n*annfcr. Sir Chains Duu^mh died in 1/1 1, without is* 
tlbn is the 1st- sue male ; leaving Ins iu phew Lot d / 1 ai / v/ ut.ii surviving 
ter c«e being him , who entered , and died in 1 7G3, without issue male ; 
prfce*tobe as- Atl< ^ upon his death Thomas Duneombt , eldest son cf 
certained by Thomas Rtoun, became entitled to the stilled estates, 
reference to Lotd Fcvnsham left at his death two daughters : Ia»dv 
the Matter. Radnor and Tt antes fkieata , his coheii esses at law. Ih' 
suolTright*™ w ^*> dated thi 21 m of '"rvh,\ 1757, ho de\iscd hi 
the heir or de- sevcial estates in the Counties of IVJr<i> flhddkti \ am! 
imm the m* Leu ester: upon tuist, subject to Annuities aad otin v 
ce^TSie^S^i c ^ ar ^ cs > for his f hilcli <n, as therein mentioned, in cns< 
most appear* s ^°uld leave daughtris onh , and there should be 
by some act, more than one, to convey to all and even his d.mghtti 
or. it least by and daughtt i*, c<iuall} to be diud'\l between them, il 
Me the will mote ^ UUI onc ’ ^haie and shau alike, ns tenants in com* 
directing, that Won, upon their sewully attaining twcnU-one, and the 
JL or whoever respective heirs ot th«*n bodies. 

*^? r j he * The codicil, dated the 22 d of ApuL 1761, contained 

*SK?4t«» fcuo^ dm., 

tied to estates M I do hereby further diiect and order, and it is my 
in settlement u mind and will, that in case I shall leave no son and more 
JJJXj)?*? L he U daughters than one, that then my trustees John Lord 
ing died with- w WiUongUbtf l)e Iiro&e> Framts Walwijn , James Nay ?'* , 
mtt showing ‘*and Chat In J/’-sg and the survivors and survivor >1 
such Intention, u them, and tlu luirs, executors, and administrators, do 
“ ai1 ^ and * do h cre by S lVc them lull power to m.iki 

of the settled estates, not by the settlement, hut under a re* oven by .1 not »inn«i r 
ing tlie defccripUon, it was field, the frght did nut then evist m anv one 

.:0T44» J 



u sale of all my estates in Wilts and Middlesex, over which 
"■ I have a disposing pow er, whether the same be freehold, 
u leasehold, oi copyhold, lor the bene lit and advantage of 
1 prv saui daughters: and to prevent any disputes or dif- 

fidilties that is obvious to ioiesi c ma\ a. ioc hereafter 
c h‘ tw» en ox among tlu ni in tlie partition ot ihe same, I 

do hereby dfsirc that m\ kinsman Thomas Dumoutbc, 
‘‘JV’Cj or whocvei diall after in d* ( i a«c be entitled to 

the r -‘tan s a tiled h\ mv umleSu (hmL\\ Dumombt, 
fc »n.u hu\i tin i« h «»f them, nul if he o? tln‘\ should 

* mu si 4 »ml\ his 01 cln i. u*u*uil i»r writing to one or 

* m.)n of m\ ->aid r, mtu w it!un t*u et months alter my 
1 ‘•aid tmoKt shall h iw signified to Imn or them the 
* pint ot lumt upi'ti >\ !im h tfu v aie willing toconvev 
‘ H to him or limn the -aid • ->t iu s, that lie ot they aie 
< i‘ iclx a» U dt >.ious to puuhci’.i all ihe estates alloge* 

thei at the pine or upon tin i m>s so fixed In m\ jaid 
‘ Uirni •>, then and m sue li r»«,» 1 do In t Jj} duect my 
'fjtd tiu fee s to sell tin same estate* uUogitiici or ill 
' panels as tlnn shall judge to be most fui the advantage 
1 of my *Jid daughtus to Ju Ls‘t pm (baser or ptir- 
* 4 chasers thev can g< t 1 »i ihe *amv ” Ihe testator fur- 
fher directed, that all the mon* % \ to arise from the sale, 
and all othei advantage therefrom, should belong equally 
r ** his daughtei ■> 

Alter the death of the testator, Thomas Duncombe en- 
♦ned into possession of the settled estates, suTtred ie- 
fovones, and limited the estates to himself in fee By 
will, dated the 7th of Jnhf, 1778, lie gave to trustees 
all his estates in the County (A Wilts, together with hi* 
t*n restates in the Counties of Hants, Buck', and HeJ- 
hi.!, to the use of his fitst and other sons m tail male ; 
md, as to the estates m the Comities of Hints, and Will*, 
with ictnainder to his daughter Ann Shafto fm life , rc- 
Mi.n.ndoi to trustees to preserve contingent remainders; 
remainder to R^baf, Shafto, her second son, 'Thomas the 
thud, and lastly to : fohn, her eldest sun, loi life, succes- 
sively, and their first and other sous *uuc*ssi\cdy in tail 
male, and to his daughter Ft anus Dumomhe and her first 
and other sons, remainders over, and the ultimate u- 
mainder to the testatoi in fee. The testator Uiomas Dun - 
( ombe, died in November, 1779, leaving Ann Shafto and 
Frames Duncombe, his ivvo daughters, and no male issiu . 
Ann Shafto , or her husband Robtrt Shafto in her right, 
entered upon the estates devised to her for life. She 
dud upon the 16th of Match, 1783, leaving Robert Eden 
Dumomhe Shafto, her second son, tenant for 'life under 
the will of his grandfather. Ft anus Dumomhe married 
C/ 0 /^r Henry Rote. They had issue a son, the first te- 
*i int in tail under the will of Thomas Ihi "■ ' mhe, Robert 
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Urn Dune om be Shaft? and his sui viving brother not hav- 
ing at present any issue , and the other being dead with- 
out issue. 

The question arose upon the right of pre-emption under 
the will of Loid Ft ct? sham, claimed by the Defendant* 
Robert Eden Dnnromht Shaft o, individual!) , and also by 
the Defendant Mt v A'ost, pumlv with him 

Mr Fonblanq inland Jh i't'Cjo* otlui Dt /rndant<i,re»hi+ 
ing those Claims — 1 liis ( >mt wi" not ^ive the right of 
pie-emptioti , but will dm vt i sale, gem rally, in Us usual 
course \\ lieu, a sum is limiuul b\ the party, the case is 
diflcunt: but how is the Lr#uit, ix In competition, to 
find out tin fan pint . the moit difficult : > isrertam fioia 
the pnrtu ular situation of the < states, in the n» lgMjomhood 
of tht Borough of Shaft* sbunf 9 Such aright ol pte-emp- 
tion cannot bt (onsideitd a valuable interest, to go with 
theesiatts. The will lanuot be < onstrued to give any 
kind ol light, to bt en Joited m fcquitv The Court wiU 
•ell the estate at the full \alue , and the true mode of at* 
taimug that is bv auction ' * 

Mr. Mt Rnhatth) and Mt . Luu //, fur the Dt* 

fendant , Robert Eden /nun ombe Shajto — r J he right of 
pie-emption, given by this will, as much a trust as 
the sale of the estate , which is given to trustees for 
the sole purpose of selling it. It was competent to the 
testator to dm ct the mode ot executing the trust; and 
beyond the pi unary object, to provide lor his two daugh- 
ters, and to prevent disputes between them, to 
any advantage to any other person. This power of pie- 
cmption is conditional; depending upon two events 
dcsci ibed , in ca*e the testator Lord Fever* ham shall 
leave no sou , and in case he shall leave more daugh- 
ters than one. The object was to give a personal bene- 
fit, connected with the estates described ; viz. those 
settled by Sir (hailes Dnntombe , affording an opportu- 
nity of annexing those estates to others, with which they 
weie intermixed, belonging to the testator This De- 
fendant, being in possession of those estates, answers 
the desuiption: the light being connected with that pos- 
session , and being given by a person, who could not be 
ignorant, that Thomas hn 'combe was tenant m tail and 
could make the estate his own , as he did. 

7 he Lord Ch a vcej.i or. —Suppose, Duncombe had died 
a fortniglu after the death of Lord Fevershams and had 
left an infant son ; what could have been done in that 
case ? 

For the Defendant . — Incapacity would have the same 
effect as refusal. The Court might guard this part of the 
trust by directing the Master to put a price upon the 



Casks in Chancery* 


” states , who might "take the opinions of competent per- 1805. 

sons, and adveit to every cucumsiance that would af- Ws/ 

feet the value. The testatoi mu,t have been aware of The r <>t 
the diffr ulties, if any exist. The tiusteos may safely fix 
a fair price ; adopting the best mi ans they < * 1 The right ^ ^ rft 
of ictusal is a \ aluublc interest, and th. mistees arc 
bound io execute that diictium m the will: ot the Comt, 
if the trustees are not able , and the diflu uit\ cannot he 
an ni»ji etion. 

f/ie At tanieij-Gcnnaly fot tin l)t fnuhvit M/s. kw — 

The right of prt -< mjHiun i> in tin i)< fendants M/s* kusv 
and Jlr Sk/fr*. tin* tic tt *.1 //mu/* U/ou r mhe lifting the 
person enlitii il to the ben* hi, intended, and to Inve the 
offer made i»» him at the death oJ the testatoi. Such a 
right will he earned into c\u ution by tin Court. Theie 
can be no doubt, the UMatm might have gu< n the right 
of pic emption at less than tie \alue, expressing that 
put pose by his wilt, and this din etion to tiustces to ten- 
' Spr the estate at the piue, at which they may value it, 

Spot ve iv dilK lent I’he tesi itor must in both cases be 
taken to intend to give a benefit, and il difficulties oc- 
cur, they aie laistd by himsili. ihe i ncumstance^, con- [ 453 ] 
peeled with the pauicuiar situation ot the estates, cannot 
hate any influent c. 

Alt . 1'vnbJttin/uCi in Reply — The Court must let the 
subject of the sale find us value thiough the medium of 
the Master. J admit, this implies a benefit : not, how- 
cvei, a peisonal benefit, or of a pecuniary nature , but a 
mere local advantage. 'Ihe pet son intended is evidently 
the person, in possession ol the settled estates. It can- 
not be supposed to possess a descendible quality • so as 
to goto a nieie strangei, il rei ovenes should bi suffered. 

• 

The Lnd CiiANerLLOR — Having had doubts upon this 
will for 20 y mis, there » an be no use in taking uion. turn 
to consider it (1) it is contended, that there was con- 
venience in selling under the pi actual t fleet oi thi power 
of pre-cmpUon , though it should not brng the estate 
quite up to the price another mode might rtach. but 
some benefit might in that wav he dmved to the 
daughters irom the circumstance, that paitition would 
not take place, and the bt nc fit looked to was avoiding 
that inconvenience. The testator in the terms he has 
used in the event, that the option was not accepted, sup- 
post d, there might be a moie adtantageous mode than a 
sale to one person : viz. a sail in parcels . yet at the ex- 
pense of that advantage to his daughters he proposes thi# 

{(1) See Maddich'* Chmary Pnncipk\ Kc voh i. pref. p* viu j 
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i&05* light of pre-emption, attended with the incont entente, 

4 that nrght accompany the bale of the whole together. Ir 

The Ear* of was therefore within die scope of his professed intention* 
t hat there might be a sale less advantageous by the mode 
StfArxo which he has pointed out in the first instance, than in the 
second. That circumstance, therefore, that it might be 
[ 454 ] less advantageous would not authorize the Court to re* 
pel the puipose. , 

It is stated broadly, that this Court would execute a 
will, proposing .1 right of pre-emption, and there is no 
doubt, a will ma\ he so constiucted as to give a right, 
which the Court would unquestionaol) execute. Suppose 
the case, that has been put by Ihe Atton** '/-General, a 
lecital in the will, that the estate is valued at 50,000/. 
with a direction, that it should be offered to a pat titular 
person at 30,000/. ; clearly this Court would act. In that 
case, however, the testatoi himself has gi\en the Court 
the easy means of acting, and executing his purpose^ 
The question m this case is, whether, the testator havHte* V 
directed the trustees to offri the estate at such price am* ^ 
Upon such terms, as they may think proper to fix, fh# 
Court, will, if the trustees will not act, place itself in r 
their stead; and before the Master fix a prue, at which 
the estate shall be offered to the person, who in that way 
of putting it seems to be an object of the testator’s fa- 
vour. Upon that question there would be no difficulty 
or inconvenience. If the testator ordered the trustees to 
put a reasonable value upon the estate, and to offer it to 
a particular peison at that value, and they die, or refuse 
to act, the Court might direct a reference to the Master 
to fix the value , and execute the trust by proposing the 
estate to him at that value ; and, if he did not accept the 
proposal, putting it up to a public sale. If therefore there 
is an objection m this Court to executing a will with a 
right of pie-emption, that musfanse, not out of the ge- 
neral dot time, but the terms of that will, which the 
Court is called upon to execute. I incline upon the whole 
to think, first, that if the nature of the property will not 
alter the rule, the difficulty of executing the trust ought 
not to iilttr it; and, if it was necessary to decide upon 
[ 455 ] this ground, that a refereme ought to be made to the 
Master to fix such price and terms, at which the trustees 
ought to have offered the estate ; taking care, that the 
ground and information, upon which the Master pro- 
ceeded, should be communicated to the Court ; in order 
'to ascertain, that the trust was as beneficially executed 
as the nature of it would allow. 

But my judgment upon this case is, that, under the cir- 
cumstances that have taken place, no one is entitled hy 
this will to the right of pre-emption proposed* In the 
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case, that has been put by The Attorney-General* of an es- 
tate, worth 50,000/. offered to a particular person at 
30,000/. and the othei case, vvheie the rcstatoi directs the 
trustees lo make an offer at a reasonable price, to be fixed 
by them, the Couit possibly to one mtctn would hold 
either will to amount m substance to a devise of the es- 
tate ilseli, if that peison would accept u upon those 
but, if the effect of tlu opi.on touKl be construed 
as high in either case, that pei*ou must m his hie do 
some act, d< noting, that In* accepts the benefit: or the 
Court cannot consider him ,»s King in the same cncum* 
stances, as if Ik had made a contiact foi tlie purchase of 
the estate. In this instance, if Ah, Dumonwe had ac- 
cepted the offer, and done any act, denoting that purpose, 
even bv his own will, it might have been compared to the 
case of contract: but if that peison dies without doing 
any act, it cannot be saul, that tb' case is the same as if 

t had conti acted lot a pint hase , or, that his real repre- 
statues could tall upon his peisonal piopeitv to pay 
.that i state , as if i: bad been conti acted for. 

My idcU upon the whole will is this, the testator 
thought, that during his life he had bv his interest in, these 
estates such a powei over the i ights of disposing in those, 
who were to come after him, that the settlement of those 
estates would lemain undisturbed at least until his death ; 
and theiefore makes the proposal m terms, by which I 
think he intended to connect these persons, the estates,* 
and the settlement together ; with reference to any op- 
tion he meant to propose to any of thepa. His object 
was to throw into that couise of devolution these estates ; 
if the paities, entitled to the estates in settlement, chose 
to take them in that couise, cicated b\ the settlement of 
the estates, to the owners of which he Intended to guc 
this right of pre-emption I think, the point, made bv Aft ? 
Ato rnoie hopeful than that of Ah. Shajto . fnoma* 
Duneombe, as the person connected with the estates in 
that settlement at the dtath of the testator, being the per- 
son, who had an option, but only an option given to him, 
I do not kuovv, that he might not have done some acts 
duting his life, that would have hound his heirs. If he 
had recited m his own will an offer at such pucc as the 
trustees would dispose at, that is, a reasonable price, 
which would I think, be the constmction this Court would 
put upon the power of the tiustecs, and had dtvcUred by 
act m his life, oi by will, that he would accept it upon 
those terms, l do not know, that in that case the estate 
would not have descended, oi passed by his devise, and 
his personal representative must have paid for it. But, if 
a testator goes no further than to propose bv his will an 
offer to a particular person at a puce, to be ii\cd by his 
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trustees, and that person does no act in his life, signify- 
ing what he will do, I do not conceive, the intrust he 
has can be longer than his life, or, that it will descend 
to his real representative, to be paid lor by his peisonal 
estate. 

Airs, Rose and Mi Shafts , therefore, have not at this 
moment the light of piomiptnui. On the othei hand Air. 
Shafto , as a paitulc of those, taking the settled estas- , 
viz. tenant fui life of some, and having no title in the 
Others, and not claiming those, which he has under the 
settlement, to which the tcslatot looked as the means of 
connexion, does nolanswct the tU sc upturn oJ the persons 
entitled to the setth d estates When the will wa> >na<le, 
the testator had no ide a that Mi Duiuombe had any power 
of affecting the re mam (lets to him and his issue male af- 
ter the cKath of Lord J\ jet sham. But Uuntombe mipht 
py a fine have created a base he m himself, or might 
have sold that base fee to a stranger, who would hatfft,/. 
«a*d, he was in possession ol tin settle d estates. 
combe howi vei would have answued, that the benefit ^84 
intended for him individual!) , ami tins Court'wotdd not 
have iheld that stranger uitcnchd to have this right. 
Though there is difficulty from the phrase, the testator 
must be taken to mean such person, as at the time of his 
death, or fiom time to ume after hi* death, should be en- 
titled to these estates, settled under that settlement, to 
which he was looking, when ascertaining, who were the 
individuals, who alt^i his death would take those settled 
estates. It is sjcid, 3 ou are not to look at a will with re- 
ference to circu nstances that do not exist, m ordei to 
determine, what is to be the result under the circum- 
stances that do cxi-t. But in trying the meaning of phrases 
in the will vou may look at all the circumstances, in whu,h 
the Court might have been called upon to determine the 
meaning ol die same phrases, applied to a different state 
of circumstances. It the ->l estates had been sold to five 
different ,/eisons, all strangers to the faintly, or to fifty , 
and the right of pu-tmption is to go 10 those, claiming 
the propel t\ by this sott of alienation, not under the set- 
tlement, m whom would it have been the five, or the 
fifty, peihaps the csutis made the subject of different 
settlements r All that is to be considered. Another dif- 
ficulty occurs # upon the circumstance that Mr, Skqfto is 
only tenant for life. 

(Jpon the whole this right of pre-emption does not exist- 
in any one at present. It is not necessary to say, what 
the Court will do with rights of pre-emption in general, 
when that question may arise. This case dpes not call 
for a decision upon it. 
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. ' THE bill' frayed the specific performance of an agWt£ . owtsm 
went for thc asue, of an estate by the Plaintiff to thc De-^jn'ty in the 

fondant* * iWMmpt 

— 4’he Defendant by his answer, among other objections’, thdSyum- ” 
represented, that the particular was false, first, in stating, «t«nc**« a#t •• 
that the whole estate, consisting of 1400 acres, is tythe- fcdlowffcs tfw*‘ 
free, except about 74 acres , for which a com position of 60s. 
jper annum was paid , and a parcel of exchanged land, at livc/T* 
consisting of 6i acres and a half: 2dlv, in Mating that only though prtu# 

. she tenants of the Manor of Hollrshf urn SuHon have d»tto’\v 
right to cut whins on about 400 of 700 acics of pasture 
dll the tenants of that and another manor, 00 in number, fcnw* 
having such tight: 3dly, 400 acres not being the freehold behw&Bht 
^ ^ inheritanf e of the * Plaintiff, as described by the par- ^J***^ 4 * 10 
l *r ; but consisting of a mere common, subject to the j^ta i (1) 
j of common in the tenants of the Manors. The an- in thw m- 
also Mated, that the particular described the estate stance,* but 
as capable of impiovcment , and that the Defendant took 
possession in consequence of the Plaintiff’s picssing him performance, 
to do ao, without laying the title before any one ; repre- the report be- 
senting, that it was perfectly clear* The Master’s report 
stated, that a good title could not be made to the estate ; Iv^'lLmiiged 
to which report exceptions were taken: 1st, upon the with cast*, up- 
title : 2dly* that the Defendant having U\ his unset ci put on the cittntm* 
in issue the question as to the right of common, and both *J* e 

patties having examined witnesses as to that before the ha Vm g taken 
hearing, the Master ought not to have received any fui- posstb«on at 
iher evidence. Against the latter exception it was con- *{** of 
tended for the Defendant, tliat thefule that a parly c * in * Icpresentiti« 
not go into evidence before the Master, that might have the title to be 
been examined, or upon points, that might have been cx- perfect, 

, a mined to, in chief, docs not apply to these cases, on ac- 
count of the injustice to the purchaser: the \endor being gently, 
at liberty at any time be foie the repoit to pi oducc evi* of weight** 
deuce m support of his title, (a) to cqsts. 

The exceptions were overruled , and the bill dis- 
missed. iuIp, as to spe* 

For the Hsfendant it was then insisted, that the bill rifle perform- 
ance, further 

:v iilence may be produced on both sides before the M istcr # The Court looJwat ihean- 
*wei upon* question of costa 

[*459] 
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-f.vI^OuU be,4Hl?tt»^^ijfe 5 <Wta.i‘ “ 

-*]*& &sk' • tJ»«“S b . gewi^K^i^ ^M^wn p£ m$ 

^«W*» extreme consequence an cases of this siaittf 

* ‘ fore H* w^.j^h‘t*be wished, that W 

^ bid do\V4^up^the subject. For tfre pfohtiffii vrpjMt* 

* suM&d.tbat the 1 costs were entirely in the 

Courts 4o ,be determined, upon the circumstances oMte 
.whale case ; and there was no general rule- - j* «. T 
, • \ *- * - ,*’/ *1 it a 

[ 460,} ., Thb Lord Crancbllor said, he did not know that there 
‘ 'f ' ■ f , was any settled rule ; though it was much to be wished; 
r and permitted the point to stand for argument* • 


Mr. Richard ?, and Mr, Bell, for the Plaintiff*, contended^ 
that the bill should not be dismissed with costs ; which 
C'tjre in the discretion of the Court, and it is not cons hfa 
v 5fetit with the general practice in Equity to give Co mHB 
iiudt a case, embracing a great many questions cflF«|Pp 
cuity 9 and that there is no general rule, that a 
specific performance on the dismissal of the v t^rhtta)l 
carry costs* of cOUrte. * 1 

Mr, ttbmtlfy, Mr. Hart, and Mr, Martin, for th* Defen-* 
.'—Admitting, that there is not any certain, positive, 
rule as to costs in cases of this kind, but that they are in 
the discretion of the Court, that is not a capricious dis- 
ci etion, but is governed by rules. In a late case, 77/e 
Bishop of Winchester Payne, (a) The Master of the Rolls 
gave the costs, not upon the circumstances of the whole 
case, but adopting the principle, similar to that at Law, 
that upon a bill for specific performance, if the title proves 
good, it must be taken, the Defendant paying the costs; 
and if the Plaintiff fkils in establishing his title that also 
must be with costs. A strong case is required for re- 
fusing costs to a puu baser, who has filed a bill for a spe- 
cific performance, and cannot have a title. In this case 
there are circumstances sufficient to induce the Court to 
give costs to the Defendant. But, independent ofthese 
[ m ] circumstances, in the general case of an advertisement 
for sale, an agreement, and, as a title cannot be made, a 
bill filed, the purchaser cannot employ his iponey in the 
mean tune : a suit is depending four year^ $ an<£ it turn:* 
out, that he cannot have a title, and thpn he 19 to look 
out for another estate. Is he also to bear the costs of a 
very long and expensive suit, occasioned, hot by him, 
but by a long abstract, to be supported in this Couit by- 
parol evidence ? A case of hardship upon a vendor, hav- 
ing had no reason to took into his ttue far along time, and 

Ante, 194* * v * 
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docs.not depend ir^eh Chsse gepcrife •', 
may be detennmed upon tire pOrtojL^J* 
l&r fejiwti&e tatlfce*., Thfc Plaintiff advertised this estate a* ,# V 
;oha" to >*W£fc he ^As absolutely entitled ; holding out, 
id' * it i$ capote of improvement by the purchaser, as ab- 
solute owp&ri. , It turns out, that over a considerable tract 
hehas ©tfly 4 a right of pasture ; and that upon Vis own 
ptirchase;‘a short time before, an allowance had been 
made to him on account of the nature of this property. 

As to costs, a Court of Equity will proceed, as for as 
? they can, by analogy to the case of costs at Law ; and 
^there can be no doubt, that in such a case at Law all the 
^expense, to which the purchaser had been' put by the in** ■ 
opacity of the person contracting with him to perform' 

“ contract, would be recovered. Can auy blame be W 
^ to the Defendant, resisting this suit, by which he 
icurred great expense ? 

fy ffart added, that he conceived, there waa a rule 
£** Court, as well as at Law, as to costs , that the 
party, who fails, shall pay costa ; subject to this quatiff* 
cation, that in some instance the Court observing, that 
each party has been m some degree to blame, therefore 
will not give costs 

Mr* Richards^ in Reply *— -If costs are to be given ac- 
cording to the rule of Law, there could be no discussion 
here upon the subject. But there is no r*le in this Court 
as to costs. They rest in the sound discretion ot the 
Judge; certainly not a capacious discretion. It always, 
turns upon the circumstances; as in the late case of White 
v. Fotyambe^a) where your Loidship would not give the 
costs. The objection, that the estate was represented to 
be of an improveablc nature, is answered by the fact, that 
the purchaser was on the spot. There is a great differ- 
ence between a title, that a purchaser will be compelled 
to take, and a title, that he may safely take ; as this is. 

The Lord Chancellor. — It would be a most satislac- . 
tfcry doctrine, if I was at liberty to say, that in any spe- 
cies of suit, the rule that prevails universally at Law, 
that the coats shall abide the event, was established in 
Equity * for frequently the most painful and anxious duty 
of a Judge in this Court is to execute well the judgment 
as to costs; depending more upon discretion than the 
merits : with reference to which the rules oi Law and the 
principles of Equity guide you with much more certainty. 

But that frias not been so decided in Equit} * and f should 

CaJ ^,33r. 




[462 3 



ear 


'be f J 

the ^rfeum’St^Cfe ^fjjbcikjn^petsot)^ toutatW 1 

rm-vm co £t&j, Which b f . 

v Vl is ' vary ihtilft* ft^rium*tance * fretjuffitly 
r J^V 1 ^g^ttod;bt;l 4 kvr v txpOtt moral principle#/ jjjkiflft !» 

*■ ■* shine of settling the difference# of t&iwj' Sfat^** 

mudhbfckev, that they should reWfc ; to"C<Mttm^f 
thanvthat theii pass? ops should lead them 'to other too&** 
of terminating their differences. *' H ^; ‘ ‘ ■*- ; * - 
/ Ah to the question of costs upon a suit *ifr Equity for 
. the fcpeciiic performance of an agreement, if there i# any 
rule that the person, who fails, shall par costs, it is ncur 
to me. I think, in such a suit he, who fails, is prh'id f&ci* 
to be taken to be the person liable to costs. Upon prifcci- 
: pie# both of morality and justice, and those parties, who; 
'\ depend upon circumstances to govern the discretion ot, 
the Court in withholding the costs, have it imposed upOtfc' 
't$hl |m to show the existence of those circumstances Mpjjlg 
twiSfeient degree to cut down the primd facte clat 
costs. In the late case of White v. Foljambv, (a) 
hub been mentioned, prima facie I should have tp 

the party, who failed, ought to pay the costas anAthe 
ground of my judgment, not giving the costs, tm#, that 
the question was a pure question of title ; which raised 
very considerable difficulties in the minds of those, moat 
capable of judging upon such a subject. There was no- 
thing of previous representation ; and the Court was only 
to give an opinion upon a point of Law ; which it was* 
very difficult foe die parties to settle for themselves with- 
out something of judicial opinion upon it. That was a 
dry case of that nature. 

What is the present case ? The Plaintiff was in posses* 
Mon of this estate; and I take him, from the answer, 
which has been put in by the Defendant, to have been 
£ 464 J convinced, that he had a title, which he might most con- 
fidently offer. The title upon the face of the deeds wonkl 
have created great doubt m my mind: not, whether he 
had a title ; but to what he had a title. He was led to & 
persuasion upon that, which is not correct, by the circum- 
stance, that a former owner bad taken upon him to alter 
the description of the premises from that, which had from 
the beginning stood in the title deeds. The particular 
held out a clear, indisputable tide to an estate, of an im- 
provable nature, consisting of 400 acres, represented to 
be all the soil and freehold fcf the vendor, with the excep- 
tion, that 400 acres Were liable to the* right of certain te- # 
aanta to cut wluns. The vendor not on! y coadde# in tha: 
title himself ; but, (for I am bound on the ^ftestion ot 

C*}4#*>W7. 



go** *h* ’iw^^'^aSite-" ISOs.;.' '■ 
* mating ^^nhm^tXQ do that, which in wn> ’ * 

,anjfcw^ t& f»to take possession without any Aqvjpe, /^iAeotv>* 

ufccq* the tW^jand puts him m possession. ?*o?d TThwvt B ^;_ 
rkwmy% th^t, if a purchaser will not wait, until th? rid^c* ' 
la ckared* hoi 0M take possession, and put the vendor' * * 
tottf of the discussion, when he is* out 
jnf fhe. other has got it, that weighs* much ' 

as Jo costa. But that Weighs nothing in this instance; 
ttpttn the terms of the contract, with regard to the future 
period, *t which the title i* to be made good : but, fur- 
ther, the vendor presses the purchaser to repose confi- 
dence in him, and not e\en take the opinion of Counsel 
Upon the title. The purchaser, thciefoie, taking posses- 
•nidn under those circumstances, is protected from the 
^pnsequencc, arising from the mere fact of taking posses- 
jd$n in other cases, as to costs. 

appeared before the Master, that this is not an ab* 
ppPH of such a title as this Court will compel a purchaser 
t44s&e* I am sorry to use that cxpicssion ; recollecting 

^hen no such words were used; when it was [ 403 } 
the e£$e of the Court to decide, whether the title was 


good or not j and it was thought better, that the dry rule 

should prevail, that, if the title was good, the purchaser 

should take it, than that the Court should speculate upon 

the point, whether there was more or less difficulty in the 

title ; and say in one case, he should take it; m another, 

he should not* The old course was, that if the parties Mischievous 

were afraid of the decision, they appealec} , and had, not conseqntmses 

a title absolutely indefeasible, but as good a wairanty as 

could be procured. The departure fiom that course has e d by the case 

been attended with great mischief The first instance is of ShiMutd\. 

the case of Shapland v. Smith, (a) in which the single * Vw *Vbe- 

question between Baron Eyre and Mr. Hett was, whether 

there was a use executed or not , and the case sunk clown and such as a 


into this state ; that with so much difficulty upon the title purchaser will 
a purchaser should not be compelled to take it. 

That case has been followed since (b) What is thc^P e W ° 
consequence? It is scaicely possible to represent the 
difficulties that have aiisen from it, especially in a pe- 
riod when persons, under the description of land-jobbers, 
are going about looking for these things , and persons 
im provide tidy enter into contracts with them. Whenever 
a contract is made for the purchase of land, though no 
doubt h*$ ever been entertained upon the title, no one 
thinking of disputing it, if the purchaser has a good bar- 
gain, he overlooks all these objections , but, if he finds ho 
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camiot sell the estate as well as he wished, or cannot en- 
joy it to his satisfaction, the fast thing is, that the ab- 
stract goes to some one for the express purpose of finding 
out objections; and opinions are given on both sides . 1 
feel great concern for the owners of this sort of * property. 
The consequence is, not only the misery arising from the 
uncertainty, whether that, which they have been enjoying 
with happiness, and upon which their families are to 
hist, is their property; but it is an invitation to all, who 
may fancy they have an inu rest in it, to make an attack. 
There cannot be much doubt therefore, which is the best 
iule: but the course that now prevails has been establish- 
ed so long, that I have not authoiitv to alter It 

But this case does not fail within that iule s for, attend- 
ing to the particular, and giving the Plaintiff credit for a 
persuasion, that he could sell accoiding to the patticular, 
that contract authorized the purchaser to say he was 
gfc mto the Masters office to contend nothing but tw 
point, whether that abstract gave a good title; aftd 4# 
Upon such a paiticulai, instead of going to the detfsrptt 
of a simple question of Law upon the instruments Ap- 
pearing on the abstract, proof is to be made by the eata- 
initiation of old witnesses, under commissions, whether 
these rights of common exist, and are consistent With the 
instrument, though instead of the freehold the purchaser 
would have nothing but sheep-walks, the consequences 
would be moat mischievous. Though on the other side 
there may be some hardship upon the person, who ought, 
before he enter into the contract, to know the state of 
his title, the effect would be the greatest injustice to the 
other, who cannot know any thing but from the inquiry 
before the Master. Of two innocent individuals the bur- 
then ot costs must fall upon the foimei, not the latter. 
Therefore, though there is no imputation upon the Plain- 
tiff's conduct, my judgment is, that under the circum- 
stances of this contract, and the Plaintiff’s title, and at- 
tending to what is the iule of the Court as to cost9, thia 
bill must he dismissed v ith costs, to be paid by the Plain- 
uff. 
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MHRJKEN v. PAUQUHAH. 3 \ ». ir 

Si 

THE bill prayed the specific performance of an agree- Though j 
meat for the aule of the estate of High Cmhom, Hvrts y P art V * s 11U ’ 
by the Plaintiff to the Defendant, for 14,1 7a/,; which ^vecutea l ° 

„ 'v^s resisted upon different objection** to the title, iho power for hi* 
Plaintiff also insisting, that all objection was waited by own benefit* 
the Defendant, having immediately aftu the sale at- ^ ob J e '*’ 
tempted to re-sell the estate b) am lion , at which sale ^^d hyn * 
it was bought pj , and thereby a iuture sale was pi e- parly, partieb 
judiccd. By a electee, pronounced at the Hulls, a refer- p* u "jf * n tho 
cnce to the Master ns to the title was directed The 
Master-* report was in favour of the title, except as to a intern**, tli* 
\small pait, a little exceeding six acies: which pail the Catftfc wi?l no* 
itjpoit stated not to he material to the possession and en-*^ a #fth»ttfce 
^iyment ol the estate, and that 5(X)/. would i)e a proper 
compensation in uspect of it. Exceptions were taken by < fan, that a 
th iC Defendant to the report j as stating, that a good title mumrUoi* 
could be ihade to all tin estate, cx< cpt the six acres ; and, 
that the mx a<i< s were not material to the possession and 
enjoyment, anti by the Plaintiff; as the repot t stated, upon the m- 
that the PJamldf could not make a good title to the six *t.»imeni* 
acres* the abstract 

♦ The objections to the title as to the principal p:ut of iViid*r the 
the estate stood upon the follow ing uisti aments and eir* cution of u 
uuust mces. jiuwuwfttp- 

Hv nuhntmes dated the 8th ol /«/./, J?4J, the Manor bi,b- V 

atid estate ol (,\mnvi$ wue setthd to the use ol U'Aham u*it to<«utc < 
Ai»icii % for hie, without ltnpcathment ot wa-»te , leioam-fw hfo m ]«i«n 
<fei to the use ol (,rrhci inc his wife, lot life, m the sauu* ^Jh^wife, 
mannn ; remainder to tiustees to ptesene coutiu^cvt th^irsm, »fi 
umuinders: remainder to the use oi ullandt\u\, or Mute y*min* , 
»uch one or mote of the thiMnn of /? dhtim and ('tithe- ' im * rectiv/n;; 

' in? JOWfy and in such pail* aiu{ proportions, mamier : 

and form, and subject to inch tliaige oi thaiges toi the uhieh is pie- 
benefit of any such child or childun, and with oi with- vimod to be 
out power of rc\ (nation, as Jl nliani Ahum by any deed rLt * 
or deeds, writing or w tilings, to be bv him signed aikI J] l , l / n I”„ trics ^ 
scaled iu the presence of two or more witnesses, or by »» the esu*e, 

nrrl the pur 

' ha«er not hound to see to the appiu ition 1’irnu .>1 nt h> d» ed, to be *. gned 

met scaled m the i»iesr*n< e ol v\ uu ecs I !»< un -to on ,i|>{>Kum <mlv to scubogami 
l* lnr'v, thoueh ihr iUccI purpoitul to he sc i!« 4, *iiil i\tc<itul, it *v«tfc ptc 

' m»ed f tlu»t *ho '•i ( »ntt!iio wa> m th jn stoti ol tin witness (1) 

Mere su'^picioji iipf/U opinions in iln thsu tu, U< w.ll not support au objection by a 
i^iithisci Power of sale not v\ ell t ’ ttiiuti b> ifiuhtum 

I ’h otijcrtion b\ 4 purchaser appUmg unV lo u sin ill pait ot Ute estate, a specific 
* « runninrc deciced w ah compcnsiiiou * 

}fD fcec 1 he note (^1) lo Jtwro^i % / oc c»ie, voi, p 471 f 

1 *468 ] 



* ' Cases m CwAurnum. 

* * i , , 

' ’160J- hjs lastwiilknd testament, by three or w&us erf* 

vvsj djble witness, shall din^totuappointj and, until such 
Mieses direction- or ‘appointment., to the use of All and every th* 
r*nilm l ' h * Jdr *!V equally to he divided between them, share syad 
blmre alike, as tenants in common* ^nij not as joint-tc* 
wants, ami the several and respective heira of their bodies , 
with survivorship, if one or more die Without issue; and 
lor want of such Usui, to the use of the heir* of ilv* x 
body of Catherine , mnuinder to the heirs and assigns ol 
‘William Abney . 

This dcui contained a pi aw>, that it shall he lawful 
for Abney and his wife dm mg tlui joint lives, and for 
the sun Ivor, by any deed oi deeds, writing or writings, 
to he by them or the jumvoi sealed and dchveied in 
, the presence of two m inoic credible witnesses, to revoke 
and make void all aiul evert the uses and estates before 
limited, and to limit to two hiistees; upon trust that 
, 469 J they shall w ith all ion\enicnt *peed jlitr orating suck 
trust by direction oi Abney and his v/ile, or rhe survivor, 
in writing, sell and convey the pr« mist ; and upon fur- 
ther trust, that the trustees shall with ad Vouveoient 
speed by direction ol Abmy and his wile, or the sur- 
uvoi, oi the executors or administrators of the Survivor, 
lay out the money to be raised by such sale in the put* 
thase oi freehold estates, and futtle the same to the 
hAinv uses, or such as shall be capable of taking effect, 
{except the power of revocation and trust to sell,) and 
until the pm chase with const nt, Ike, to lay out the mom > 
upon irai m g «\ eminent securities. 

The dittl 'untamed anothei power fot Abney and hi > 
wile, or tin survivor, hv any deed or dt eds, writing o t * 
writings In them or iht survivor, signed and sealed in 
thepicvime ol two or mine < redihle witnesses*. to u 
voke oi dtei all or any ol the said uses, before limited, 
of the pumhis oi am part thereof, and hv the same 
ched or duds, £*t qi <in t otlni, to declare any new or 
other uses oi the sam:, oi so much wheicoi such revo- 

♦ ati' ti oi alteration shall he made, as they or the sur- 
vivor shall think lit, 

Bv indentures, dated the dd oi Man /i, 1748, Abney 
tmd hi& wife under tlic powers limited to them revoked 
all the uses ; and appointed all the premises to the same 
uses, except the last power to revoke the uses, and limit 
new u*vs % 

* By indentures, dated the 15th of July, 1771, reritiTK 
the above instruments, and that William Abney and hi . 
wife had Nobat their eldest son* and five other ehildun, 
it was declared, that m consideration of natural love and 
affection, winch William Abney had for Robert Ahncu , his 
eldest son and har appaient, and in performance oi a . 
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p*omue ?imi ugiccuitfU inaiK l»v tin said IVitfiam Ah\*i$ 
•snto * and with the '-aid Rt'nrt !///•#,, mi \ lor othei good 
eausvs md tnnsulciauops, If //;/.. »/i J/»s\ h, foil e ol all 
ami i m »\ oi am ol tlie pnwti* linuu d to him, dm L\ 
the bald "died In him su«md, m altd and rxuuiiMl, in 
fhc piLsenro ol three tt edible. wjint>st‘s, iIui.h duref, 
.si tth , limit, ami appoint, all tin* s in) Manoi oj / 

.\t fiom i lie <Kti i nnnaMoii oJ tin < -.tan » f • >1 hit, hu>ud 
i»» Ti'in a*nl his v ](» and *ji*„ sm \ j > •>* nid ihp <.1 ih. u if 
. mio mil to tin use ol R >, T !' v ■ , hi . hut , ami a - 
mjis i«#i «*\ c 1 

15v Mulentuns <d 1. .b» md > * b „ , dun ! tin' doth ind 

J 1st ol jrh s /a' 1771, tin uho»c beds, and an 

agreement 1 * *1 a sah , u u witm nm d, th it m ii.usnIm i- 
lion ol f "*)»;/ pa.d l«» It Yiiu/n Unfit and Jus 

Wife, and f\ r J'> ) t //;;»//, hv KM*! ( Jt \ fl d- 

hwn and (u'ttnh* }o>n>> did lar^un, srll, if 

ic&Sc, dnut, Jp*i»t, and appoint, and Rj I 1 *;;*// JhI 
^rant, h.ueairt all, ul> i • ial»i\ a. id u.idinn, unto 
frefusi s «u*d hi . hc.ii* , tin Maiiui ol ( ?<i . to the 
tee <d y}''/'n/ M hi > hi n . and assigns; with covenant to 
levs a Ijiv , Mlmh uj. levied it< ordinal \ . 

The ohji t foil to the title as to the si* acres arose in 
*his wav lhnuat Snuih hy Jus will devised one moiety 
of his estates m the Counties of MuLHi a-v and //< ) J<ji <{ y 
to the \-a ol Yvhn Cmr*i and his wilt, then Inn, and 
assigns for ever, and the otlu i tinuUv to iht use of 
Mm >/ IhtiidaU In t Ik us and assign? lot ever ‘l he 1 

JatT* r nnuetv \va > iu 17 w», ntlud upon the muriate of 
Uifi/ R*id<laJl (,m tty with 7./w* Yt hhu\ to the use ol 
YuJihn and lus wif* muccssim lv fm bh without impeach 
inent ol waste, and aftc t w.nd ut tin ir * hildren at cord- 
ing to appointment , in delauli ol appoinluu nt, cquailv f 
with f ross-reniamdei s : and in default ni issue, to the 
ua ol YMtlm and Ins wife, ami the sutvnoi , with power 
for YMdcn and His wile, oi tlu s*u\i\oi, h> an\ cited oi 
writing, signed hy them oi die sut\i\oi cd them, end at- 
tested hy two oi mote wunesses, with consent rf the 
trustees m writing, and att« sled, .Halousanl, to 
and make void ail the uses and «. states th f *M m limit* d, 
and absolute!) to sell thu said moat) oi am put thereof 
for the best puce by one oi moic sales to au> pexson wil- 
ling to purchase the san e , so as the money aioinq from 
^•ith sale should be paid to the tntstecs, up^utiusta^ 
.non as convciueritlv might be v ith the Mine mom \ tn 
purchase other freehold lands, tom moots and In udit'a- 
uu nts, of equal value with the mouu of the messuigcs, 
lands, and heieditaments, to be sold, and settle the same 
lo the same uses as the said moiety oi the >aid pun“M . 

• hen stood t excent the proviso ioi j« vo« ati .» 
y^.\L ‘ 41 
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liy indentures of lease and iclease, dated the Pith and 
1 3 lb of /*://*, 1 ra:», in puTSiumi ol a noted agict meiit 
h»i partition, and m u>n->ideiation ot 002/ paid to the 
nnstces m l\iUen \ muniayp* settlement bv Cm to and 
Jn-> wife- 1 m eqnahtv of paituiou, Ca.tt. and his wife and 
} nh '< a and his ud. n,’ju\'jl to lin-b s, to the not, as 
f n pait of tin pi* mi'is diod d, <>i C* / n » aiul his wih in 
ice, sulfji it to the n pm\»r of appointment, and, as^j - 
tin oth i | lit to tin sum us<*s as tlu. mauiagi settle 
nv nt f\ v, with * covenant beau tlu li iiito s to ap* 
pK tin 002/ lot tin pm puses of tlu v f fh nu’'l 

Tht objp » Mon >, tlu u Jon , t,A< a upon to* .. msii uments 
% mu,, Inst that tb< appnuwim lit l>\ H it/un** *'/ *v m fa- 
\oin ol his son W '*# 1 apptaied to hoe h* ui mad* on# 
der a pi»vioiis agmmcnl between them, and, it the 
father (luaul au\ Ikiii It ti<»m th.it agi » «. an. nt, which 
seemed prohibit, ot i\m unit a pic* ton » stipulation 
that his son should pmi him in a sale, v.iii'Ii theie ap* 
pcared the strongest icison to apple he ml, it would have 
been a fiauduh nt e\i i u.ion of f‘u p'w'e?. 

The second objection i/u, th u tlu power of sale, 
contained in the deed ol 17m*, did m t aiuhon/.e a par* 
iluoin 

A third objection was taki*i to the fmm of attestation. 
of the e\i rutum ol tin de« d of appointment of 1771 by 
\VtUnon ulhni n , a-* apnlvmg oul\ to the si ahng and de* 
livery: the nonei u (pining signing and sealing. 

jlJ> Rit t tit ({ , b/ Mi l f.'/ //, f.i the Plaintiff \ Mi. 
A V : (Pi'/t ' , M' *"*/'/< i thd foj the J)t~ 

f* i ih.ni - -In Mi|ip(iit ol tlu cV eptmn, taken hv th* 4 Plain- 
nil, to tl * -M i i «’» leptiit ngunst his title to the sr» 
aues, tin ia»e oi \h»l \ ' Uftfnbh < r) w.n eitej a di~ 

icct auth uit\, that a pov.tr to u 1) nu Judes a pattition , 
and u \\.n a. a ten h d, that ihi patotioti m that t use was 
authou/id b* tin* pMW'i to sell, not the powci to ck- 
ihanyp , and it it is h\ the Lit ti i , a powci to sell, where 
the ol ect ii, as m tlus ir»otau<^, to la> on* thr money m 
other land, would equ i H e\u ml to a pait-uon 

l> f the Jit fim/mU, n was ai*>tud, that this point is not 
decide d by that case, whu 1, might have pioceeded upon 
the power to exchange: and according to one of the rc- 
poits(.^) the language ol the Couit is less tavourable to 
tlio opi»i« m, that Jt was upon thi power of sale, and it is 
mnrt easy to M»us»/ltr a powei to makt a partition m- 
elmled in a pow* i ol f*\ei»anpo fc han m a power to sell. 

Upon the exception as to the. title to the principal part 
of the < state, tlu Plamtiil to upci am suspicion of fiaud 
upon the son, iclicd on the fact, that the instruments ot 
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(77i were executed* undei the nplmon oi ?*f* Dusu* I v *"* i . 
who on behalf of rh, purchasei advised, tint 

Ibn&t and his wife should l»\ h a ,o and id. i >e, Midi r y l''v » 
rfpMr | >ow i rs, ippoint to ti v »Un - a id d «• ,, '■ i * to du i’s<' ^ ^ 

of J'wv* and his vile foj thur li \ * ami tk hie < f tin* UIIMI * 

s:*i v and, alt* r then d* at*,*-, to ilu w ,» < f ti., v * 1 It -.1 

«u., hts h*m, vm , and aiteivaid*, th i. i’i o d<! t mm 

• jtdd h\ ha » and nit a and Im«c *./• <**,/? *; « . con 
M\ to i>» purvhii.t and his ’ins. 


r/tf / r » I / ( HIM !!' o't - -At\ Ml Jim; L ) the H a .Oil, ^ 
pCPllllg t() ic tlvill K tlu 1/t 7 d *» { DlilUt s UOIK r*» r*t>^ 

powx t oi *-ah w .11 Hid ink - 1 \ f i \ «#ih* r *> t\\ \ , of » v. h • . i p. , 
put Litton, t r \ It is cleat, th* (iniue< v uuW n »t 1»« *1<1 : 
a poun v> nnikt paint in wonll in.t iiuh »• t p*r \ t to PoHorn* 
sdl . .link I titiid , a pmnj .,{ rvhmgipg vsiM nut. 

That case d(K i it* *t t oiik o» mm )■ a'>i!i<n it\ , i u the lauds 
Oommis^iuncrs dec Jm« «i *o de j«!« tin trie, turn, mom* 
mending auoth. i .y* urn ut , and din, land (\anc*'lhr 
put» not upon t hi p.j\, 1 1 to *" 11, hot upon tin powei to 
exchange *oi, speak in i'nm ai c at aleh , the powet toron- 
vey incxchangi for oi in heu of oth* r lauds* Mat deques- 
tion befoic m«- is, not, whetbti a powtr to exchange in- 
cludes pat til ion ; but, whethei a powei to sell until us/es 
partition It that question has not hot n lit dt uU ti, it w tU 
we ptopu fo decide H uctoidin^ lo law 1 will look at 
that c t*»e. 


The Loiti Cuvm. 1 i nil, — I lu e e\r « ptifiiis in\ oh » 4’M 

tlii t-e questions . one, th cd c t ol tit, han'i i«on mi h i 
ihe power, hv tin ink deed, tdalm^ti tl i *-) . 

acres: the otiici, the tfk' t ol ,• tr,»nsa* ii m, uati d te h< 
the execution of a potut, contained in a dc' d. wfiuh » „ 
patt ol the muniments, i datin’* to th * "at i p in of tin 
c*8tate. Anotbei question, li. s cotio !. i ikh , is wh. du , 
supposing lite powc r vdl exuutid, tin* tii‘om taau ol 
the attestation lotius an ohjection to the tui* 4 

As to the six acres, the title is tqntscnud is dt pend 
»ng altogether upon the * flee i of an instimnint, c \» cuted 
in. 1755. The state oi the title was not discussed, either, 
as it may he affect* d by am thing that passed subsequent 
to that year, or with reft te nee to tin genual 1 i\v oi par 
tition : but n was put simply upon the point, whether tin* 
powcx, contiiiiKd in the deed ol 17k1, is well executed 
i»y the transaction that took \ m m 175> That Iran >- 
iction is, not only a psulition, mt also in a sense a sale 
of [»art of the premises, t*v that sum of hirll. paid 
the ti ustces m tahk,i\ mam i**e si tilcnn nt, to no laid ou* 
m the purchase of other lands, to be s-ctih >L i.» the suno 
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u ' , But there is nothing, distinguishing any puliiiihu 
l '».n t of the estate, a* Kim; that, m respect of whiih that 
Mim ni MyU was pan) So thi ti ansae tion is as to each, 
ami i j ur\ aue a paitition, and a sale, in a strict sense* 
ami also as to c:uh ami e\u\ aue it is neither a pjititiou 
tioi a sale. 1 a»n not at lilmtv to inqune, whether this is 
a good otpiitabU title 1 lu question before the i\Lv*u. 
i\.h, wlKlhii tin i* was a good legal tith* as to the® is 
acres It is uisi^lul, that tin. it < tipi oi the entiutv in 
part o i the tM,m oi Iim* »I an undiv id< cl moiety hi tilt 
whole, anil the ut opt <>l thil sum oi forow»'lt\ oi 

paifiiinn, unoum to, mn oi.l\ an equirabn , hat a li ga), 
execution oi tin po\,\ i that the tiausaclioti in » was. 
not a i evocation tn the ti >t s ol IT >d to tin intent to ic- 
tei\e and l.i) tc out in oilier lands, to he nttled 

to tin same uni, but a u \«k alion under an osi i ut'on of 
the powu, to tin muni to com* \ tin imnob m iiitaip 
acres, and to umi i\e from tin satni per ams what would 
make the enru t\ in othei u u * , argj that the cfl’t r t was 
a good revocation oi the c vi ting ins, and a Limitation 
of new uses, to ttnue ujjou and at»a< h to the si ism of the 
>e lessees in the settlement ol 1 T > o , ioi that must he the 
effect of a good legal execution That is contended on 
the ground, that the c JK a oi both operations is piecis*d\ 
the same , and that then is no doubt, this moiefv might 
have bun sold, and the moaev employed m puuhas'ng 
the entuer\ ft might, oi might not: but the real qo< s* 
tion is, wlntlnu l\ tin law, a Mac hing upon the doeimir 
ol n* c >. tlii ^ new use »s will limited 

1 i one i i\i , that. wh« i'* then* i> a conveyance In lease 
• and ulnhe to us« wuh a power to alter ihc n«es ln r au 
instnum ni, the tiims and limitations ot which air pn- 
scribcd b> the genual law, the mw use will not aiisc 
cxicptund * t)u \ci\ uuumstaiuts in whuh it is ton* 
timtcd th t it ‘'hall au*e in tK udmaiv settle mints of 
guat * st ip *, puw* is ol salt , putition < \ehange, are 
insert* l As to th* f.ist «qn t i.d i aution is used, if there 
is not i previous powu of * < \oc ation, loditl.uc, atwfiat 
time tin u^s shall be i-uoktd, and the* seisin shall attach 
upon tin new use, ami no . s s* / oi flcUi nniMiion of the 
old use* oi ci cation oi new uses anse, except m the very 
rue umstanccs des< lihed. This is a powci of revocation , 
but to tl * intent to do -onu 1 nthu ait, and that intent, 
as pics'iibed bv itu iirtiurunt, must ac* ompanv the le- 
yocation, in orch i to niukt the i evocation essential. It i 
clear, this was not drain bid by decision, though then 
wen floating up’iiions, until the case of Abel \ Heath 
cote* (a) I doubt, whuhe i the language I hear and ha' i 
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iead, th.il a power ol «*\*.hangf ^ndl cm cute ti by a par- 
tition, is authorised 1 \ anv d»inj* m dm decision. E\- 
, change and puutum .m \ ei v dith 1 1 nr. \i* otcling* t»> 
Sfajpfurtt's ['.luhstufli* and nehet old l *r >ol vou csipuot 
svhange, until rhoie lias hem a pain non f 1 i*-i o is in- 

finite difficulty m sin in", a paitdi m uadi i dv «v cuti**n 
ol a power h\ a tenant lot life w »h th*>»i who haw the 
m'jtiilmu iu the olh» i omit t\ , » on Id i>* idled n t \- 

* bailee 1 am nor sm pi is< d, th it th* land- Conmi ooi.- 
' rs in o'/ < l \ /fur/" • tt lnd toiiMdu ii.h doubt upon •» , 
and I should »adn i ha»i - ud upon dial i. ts< , that a pun 
lion v .is i t «»i«n \ jf*i » lot %% s*nb mli* r * rpu\ dept m- 
,fc ni^st" to l nils. .ueotdmv t /. du < \pi< >sion ol die 
dt id, as to tin l«u.tees dmidtl ‘tv.ni propu, di to put IL 
opou on jpound, that a powcj ol * v iianj/m* mthnii/id 
an tv luni^e 1>\ pailiuon (V*Uinly numiwt tin * n- 
4iretv m,ttnd ol i mouii d*x nppi o 1 1 *- « i*‘tej\ing 
'** such r, ilu i < (| m .ih lit inti t* -t 11 in lauds iSu 

But f :nv not called upon to doid<, wiutho a powci 
of exchange < «u» b« % \* II < >< tided h\ paituion . a point, 
which, il lit had b<iu d» * ideti b\ thut ca«e, T would noi 
disturb. This case was chsi w~' v d in short opinions,. gi ven 
b\ Sir Dudh'i* Rtfdir and < iL.J'ilmn , and a ven elaborate 
one !>v Mr IWrih 'Hie t a^c was laul be foie them upon 
die will oi Sir fohn 7'jflv/’ 'fmk s.n v«i. tenant 
lor lilt, having an • %pr» s powu with consent to » evoke 
tht uses, and to sell oi e\» hjp»*e ativ p.ut ol ilu laud so 
as the mom y should he nntst'd anci tin land u.eiuv] 
in vxchan^c * ho dd be sv-t«h d to di*. snmy u->es 1 h< te- 
nant lor lift had an emit* .nK ot hi** own fhe ohpn t, 
which he nw ditat* d, wa on* ui\ fit ij\n ut in » on-nh i t- 
ble iarndh s j dial Ik should -ailni < \» liange tht < r tic 
he had in In snnph i.n m euate in s*.td« nu nt , hmirg 
the latte i lo** him a 11 mulci the e v* cution ol the pwet, 
^ted in him I hat tviul toi.-wn t*n qui-stum, liou tar 
this (.ouit would •nuluie a t( naiu loi tih of i s nleil 
estate, ixecutim; such a powu, with tin* »»hji*t to biuip 
into settlement an estite <d his own, and to put <*m ; i 
settlement an < st ite, wlte h w is in si til. nu i*t M lL'Sb\ 
opinion c\]UC*%sl^ in r» uh l>< ttu Uun> than l rati man) 
of my own notion, on flit Mdiji < t 

This case is much siiomy r , and, ha\mg nut with no 
case, m which t pnnti oi ah m thesi wotds hv- In eti 

* onsideied wedl * v v nu d In i nu i c p u ution, vt st cm > t*» 
me mote conic \ m.ilih u» p* \ a t,iL‘ to '•at , that is not a due 

*Oi ution of the pouu, don. dial it is c# 'ilurelon*, 

infringing upon J/ . ; 1 , l must hold, 

ib »t th/s tide t<» ill* si si\ a " is not uuexccptioiiabK 
<ood m Law , idutiu^il nn\ h» in hapinv 

Next, - as to the attestation^ rupmed I" the power of 
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1805. i evocation as to the larger pait of the estate. That ohjec- 

tion vvai not much insisted on. The power itself, tu the 
dctd of 1747* the uiariiAgo settlement of Ah tint uid hi** 
v wile, was cvcuitc d in 1771, hy a deed, purposing, that* 
l iHQMivR William Abney did bi th.il deed, In him signed. staled. 

and executed, in the pn scare of tbiec credible witnesses, 
declare, &r. Fh< tact mi all probability is, that the per- 
son who pi* pan d the attestation, indorsed the ordinal* 
words, not attending to the ciirumstancc , that the y dt\"' 
was doing the ait !»} tins dud, put poi ting hi sign# d 
scaled and e\« uited. m the pus nu <d tin wifoisv^ 
Tlpoxi tin (pieslion, win thei aftu < \i « ulion it ought to 
[ 478 ] betaken, that lit* did sign m the pu s< nu oi fh« wilii sses, 
atti sting the sealing and delivers, theie would i e «i lm^ 
toinageina Judge, directing a jury, li that fan was 
found, not to pusumc, tint the (bed was signed in the 
prehenre; of the same w itm.su s, as it professed to be That 
attestation llurefoic is good. 

Anotliei question, of immense importance, is, whether 
the power given by the settle aunt of f7!7.is <11 counted* 
upon the ground of such suspicion a* ma> amt upon the 
circumstances, appearing on the face of the instrument, 
or those disclosed in the abstract, coupled with the pro 
babilit}, that the same circumstances, in the body of thi 
abstract, not upon the face of the instrument, weie dis- 
closed to the persons, though whom the title had gone. 
Apcrarm I mention that, as, if tin inter mediate persons had not 
affected bj notice, tins person, though he had notice, would have the 
benefit of the benebt of that Upon the face of the nistuiment the 
Want of notice powci is gntn to a person who is tenant for life, with 
by interfile- remainder lo bus wile toi life, to limit the revision after 
their Im s to such one oi more of the ihildicn as he 
^ should think projxi , and upon the face oi tlu instru- 
ments it anpcai s, he did hv a deed, dated the 15th of 
yw/y, 1771, u citing the uidentmes of 17i7, and a fine 
levied, in ^ msiclciation cf natural love and atT* etion, and 
in pe* hirnianre oi apinmis* and agreement made b\ him 
unto and with his son, ami for other good causes and con- 
siderations, appoint the reversion to his eldest son, lu s 
heirs and assigns for ever Bv r other deeds, dated the 
30th and 31st of August % ta pursuance of a comract for 
the sale of the estate, in consideration of 8000/, stated to 
be paid to the husband, wife, and son, they convey to the 
use of Itcjubis, with j covenant to levy a hne , and a fine 
was levied. 

[ 479 ] It »« clear, if nothing appealed, but, that the father arid 
‘ mother* seised foi their liv es, with such a power, appoint- 

ed in favour of their son in fee, and aftei wards by a ti.iiis- 

J(Jt) 'JPwnpwrv . Pluth&t , 1 Joiun t’b * liep. .M 3. V «r&* v. JvtuJ*' Ex, <5 Munf 
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mtn * 1 , ‘‘Opaiate from*, or connoted with, the tiaiwcuou ISO", 
of the pmvci, * uppo' .ng, thou mention had be« n to give \s**\j 
tin* entire 1 bciiohl «>J the inversion to thur oldest son, al- 
* .er mu h appointment, eitin i h\ puceu^ " subsequent 
* untiait, to which the* son was a p«ui), they hid sold the * * Pulrt/ 
v-iti fui 80 <X)/. the full \alue, and upon th. lace of the 
'tuuiunents that money appeared to have been paid to 
.h dint, in Law and Kquiu that would have In on apu>- 
,i » 4 *o Juom if/ ordmg t». tin micusts the i had i.t the 
v a ** , .tod I’u pm ha* i r would In. sale , as the nu.n»*\ *it>r 
'uMof* in the thin ju 1 #i » tnuihd, and how tlu\ dto 
pus* d oi it do i w.nij * a*, to then i<*?pci t»ve iiitcicsts was 
ir l ol u»y uupei f amt t'» lum 

i5 m it is Mattel, that it i prison ^\coute> a powu for 
ht-> oan henelil, th u i •» an < hp'ttiou linn iinnot U waned 
by «* p< ison pai ( inpat»n>» m tin* Kncht arising irom that 
transaction, and, tlui h c, the »mu»nstam< that the* 
whitest sun w mis thr fil/jt < turn, i y not sidfiuent, if the 
JdJtiwger ihildjui are dr *. outciited , loi tiny axe entitled 
to the hem fit »d the •rtth ment , unless the interest, vested 
in them, litis been dislodged, and tic vested. It is truly 
said, this Court will not pomit a party to exmttu a 
power toi his own benefit In Loul »V nrhhvh'h^ cast* a 
lather, having* a power oi appointment, and drinking, one* 
ol his children was in a consumption, appointed in favour 
< f that « hild , and the Couit was ol opinion, that the pur 
pose was to mkc the chance ol gening the money as ad- 
ministrator ol that child To hring this r. t M uifhin that, 
u is •‘aid, it there is nm ground fui suspj. ion, that the 
\tcutnm of tlu power w«u ior the hem nt ot the patty 
iM’rutuig, the Court must act upon u, a, a judu lat vis- [ 
pirum iamcMunul) appieht nsivc, I dumbl make vita* 
havoc in many (Misickrahlc uths In adopting that pun- 
ciplt*: ioi upon tin cast's, to which 1 allude, it i » » 
t re ni' 1\ familial, d* it a per >on, having a scttluJ t^nfc 
and an unsettled r state, c vrcixtts h, . p,»*\. i, in onirt u* 
at quni the oi the ioinnr, gnuijj to the usis ol the 
settlement the fee oi the unsettled estate , and i!« ( *mit 
would go a great wa>, ami would tnaU gnat huvor 
among tide*', lw hnldim,, that, dm wards, it a consider- 
able distance of time, oi immediately, (iur there mmt b 
tegard to tlie intervening uic um- timers,) as such a u ms 
action took place between paifit s, who might tifceimpiu- 
net advantages m then dealings nj on die csNitc, t!u> 

-mist ptovc that they did not 

H i here is not sufficient upon the hue of the in^tni- 
t> shake the title, what is there upon the face ol 
dn abstract, supposing all ihe puuliHsus had notice, br- 
ead what appears upon the late ot the instruments, to 
n l1 u'/e thu Couit to say, this puvvei is not well exe* 
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iiited m Law, or, if it is, that it is not well e\i cared u* 
Lqmty? The fiw nrcmnsi aw es arc these Ahtvn^ the 
lather, entered into a conn act with Tufusi* hn the *ale 
of the estate to him , pit nous ceitainlv to the execution 
oi these instruments, wluii* ahows an uuonsisU no in 
the lccital, Mamie tin c«»ntiact to Ik with the i.uh x *nul 
-»on , unless there was .1 ui!»v quint contract lb -tin . 
m a ease loi the opinion ol Ah. ^ vLai in had * o 

tered into a t onliail 'I he <#j. 11*101 v as, that a tith 
not lv made, unit ss an appoint im nt *\ as « ' h uu d t » t * ** 
son, of a'p 111 1 ithei d«.es m do tl. it appomum ni h 
docs not appeal that tilt 4 si mo '■old toi *• - ihan its \ainc 
that the .on >t kss than iIk \ dm ol lu ■» 1 mi iiotiart 
inUr«.>t But the t ->tai b«i»*a«m th'ohuelj in the 
appoint im m, he. In an uis.i unit *u, afh'ctd In nothing 
hut the tontcoti nt it, a-. da mm i of tK u ui-imi ao 
cedes to tin* puioh'-a . (onu \ * with ht^ lu'ui and ni'fr 
thei, m 1 on •id* 1 »: on ol MiMd . and tin pam* >, taking 
ihe ton* e\ .tree pi\ tin mom \ to the tatlr r« 1 he awihei 
and the son, u* he dtult wnh n < online, i*> tluut tes^e*.- 
tive mteicsts : that is, m.Ihv, to tin »r u^hts in th, 
land „ and though die eonuait with 7 m/i/wa was unh to 
substitute momv hn the cMite, tlicu* was noiinw> t*» 
show, that the son was not to ten i \ c a due propoiuou *d 
the money . >vl en tin lontiact was afterwards 1 so'nud 
by the #lnd , m which he joins, a*«d with his lath 1 * v. 
mother n 1 ci\e ■> all tin monu. Upon the question, tin r % 
loic, win the 1 ihosc pos-ihihtn. s and piohahiliHe 1 lm -u 1 
lien nth evichi* d by anv thmi*, to show, tuat tin . no. 
a good lith , mv opiuion is, tlut 11 i> a i., v>u fid 1 a, 
nothing i) t*» what is to In doiic upon th it • «m 'l*. . ji 
is sail), 1 till ,'■» tlu ( *uut WjK m cnidius* to ;r « 1 u >< m 
omsv t m»p 1 [lUi.liini l that 

.0 *\'xcd 


i»» /fit I'lti'intifj \ it was then 1 untended, that die titJ. 
being di » l.ued a court mh, as a iicicm«ii\ * nnscquuu e 
the puiehasu mint take it with costs, //M th tt in Sh»i\- 
hind \ Smith ( ^duic iva. a < nnsideiahh U g.d opinion 
against the title , and it appealed b\ thi » l)eh ndant’s a» 
swer, that he iiMstcd niuel) because he did not like tin 
purcha a-, 

J'01 the Defethumt^u was insisted, that this was not ui b 

t a } *t. e 1 mv ar » * v tihi'** uate, I j8 
, hj S<‘e hiHvH ft 6, uiitt) 4 »S 

C 1 J 1 Jh t tJ V 7> t'o,}u, \ f), antr \o] 1 58 6 f fhv V i 

80 >Sht Jt< hi v l a* dMuat a*c t r*/is, \ol a >J(\ Jlouke\. A; t /a, •. . 1 / 
rol y 04r. S*t - / uuiwt v 4o8. 
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a title as a purchaser was bound to take ; that t!icre,is no 
ride to gi\e costs with a decree for specific pcrfonMQCfts 
*a»d in Cox v. Chambet fain, ( n ) the purchaser having re- 
sisted, under the advice oi Counsel l.oid ^fannley did 
not give cysts. 


7 fit IjiJ Cham i i.ioii — l am firmly of opinion, that 
the title ft) the legal istut*\ tttuuhng to .ill that could be 
known fiom the abuiact, i* t good title, and such as a 
purchase! must accept, foi I should \th ichu Unify lay 
down, that nutue h*un n^rmns i * an 01 any 

thing that appeals upon a iuad, that time mav by possi* 
bilpv f>e teason iosu>pwt, wlu* f • moot know, and m.iv 
not be mu , that the titli is bad, . *uch a not at us would 
;iflm a purchase* The m tutors w u tight fo abstain 
ft om making applications to the \ oung# t ihildrcn It was 
u ot the duty of the vendors to take sti p* to bring the 
'ilic into qiv'stion 

\y to the costs* if the question was no more than h 
quotum of title, I should act hutdlv hv the Defendant by 
nos giving the title th< cicdit of making h>ni pa* the 
<•* su loi it would help the title But l shall qne no 
* % sts ihc Plaintiff basing tonUmlcd, 0*1 agr.nc giouiu!, 
tiiU uii » iries'dullv upon the ewdeme, that the v uts don* 
m putting up the instate to sale again amounted iu an 
Mccpiinceut tlu tide, at least .u to all exiept th« uv 


The exceptions wen disposed ot r*rt oj imglj anil th 
ice re*: nude, tor a piuiic pul nnum e oi lie Mi.nrarf 
without coats 
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(■ 

Trust bv will WILLIAM MADOX, by bis will* appointing' his sob; 

; ;; ;: ^and William Hewlett, and William Carr , his txtcutdto,* 
Sic testators aa <l giving, them legacies, gave, devised, and bequeathed, 
married all the rest, i e&iduc, and remainder* of his freehold, ctyy- • 
daughter A hold, leasehold, anil personal estates, unto and to the use 
the h* s * 01x W'l'inm Madox, and his daughters llmiaii 
«eml t that It Madox , Ann, (he wife of Edward Wy *Jt, and Moisey Mu* 
inky not be dox, equally to be divided between or among them, share 
jL^°. >an< l s ^ aie a hke, a<1 tenants m common and not as joint- ^ 
tenants, and their several and respective htiis, executors, 
administrators, and assigns lor t\<‘r: anil he directed, 
any other has* that, as soon as conveniently might be alter his dtcea^ 
l^nohcrhiw- ®o olctv 01 half pan of the portion or share, thortfef 
band B, for provided or intended for Ins saul daughter Inn fPjpalh 
life* remain- should be conveyed, settled, and assuiul, unto and lit the 
derforafl the names of his executors, their heirs, evccutor.s, &c. upon 
ami iiTcase th e trusts after declared : viz upon ii us t, that the trufc- 
there shall not tees, &c. do from tune to time during the natural life ot 
he any chit- his said daughter Ann Wyatt pay and dispose of the clear 
alTshaU du‘ 0i > earl X lcnts i tssuea* and pioftts, of such moiety unto such 
before twenty - P et son S and in such parts, shares, and proportions, and 
one, for tlu* for such intents and purposes as hi3 said daughter Ann 

survivor of D Wyatt shall ft m« tune * to time notwithstanding her covei ■ 
wife his or tmc h\ any nt*»e of writing made under her hand direct 
hercxecutois, ot' appoint: air.l in default ol such diieClion ot appoint- 
&c , and as to ment to pav the same into the piopcz hands ot hi > said 
I2*$ t £ <i;vi lighter Ann Wyatt, oi othciwise peumt hc» to recent 
j^Ares ot'each anc ^ *bc same to and ioi her own sole and stparat*' 
of lib two un- use and heneht, to the end and intuit that the simc rents 


married and profits may not be sublet or liable to the conti ol, 
"uimnUi^hke or< ^ er * direction, debts, oi engagements, of the said hd~ 
"tiSstsandim. w«i#/ Wyatt* hoi pic sent husband, or any othei husband 
"der the like she may happen to marry , but may hi absolutely at her 
“restrictions” own disposal , and that tiie rei eipts of his said daughter 
concerning* nn Wratt , or the poisons, to whom she shall appoint the 
the shore of rents, Ike, to be paid, shad be sufficient discharges: and 
»d,“ao&n<l m from and alter the decease of his said daughter Ann Wy- 
“Sthiit l * ien i anc l 111 casc ^he shall happen to die in the life- 

w «mie may^bf t* me f, l her husbard the said Edward Wyatt, upon trust 
«* secured for to peimif and* Miller, oi fully authorize and empower, the 
aau * ^ <iwau ^ H su»d his assigns to have, receive, ami 
t^c, the same rents, issues, and piofits, for and duum 
**<m>cMheir the term of lus natural life, to and for his and then owu 


44 chljdr^p, and not be auhject or h ible to the control of any husband they n»a^ lu|»p< <> 
** t° ij Bggt y/* One of the unmarried daughters having married, and died without issue, 
bet hg&und, surviving, is not entitled to any intercut m the moiety, the subnet o* tie 
1 by the vuli. J 
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- t\s6 and benefit; and from ami after the several deceases 1805* 
of the said Edward Wyatt and Arm his wife, upon trust 
to stand possessed of the principal of such moiety, and 3m*. 

' pf T the stocks, fowls, and securities, in wh^ch the" saifle « ^ 

ahall be then invested, in trust for all and every the child ' r * ' r 
, and children, both sons and daughters, of his *aid daugh- 
ter Arm IVyott* already born, or liereaflu to be horn, 

0 eqiyilly to be divided between oi among such cluhlni, 
tf mqre thatfone, .share and share alike, as tenants in 
common and not as joint-tenants : the shares ot each id 
such children to be paid, assigned, transferred, and con- 
veyed* to them respective lj on their attaining thur re* 

, apective ages of twenty -uue >cai* ; if that shall happen 
lifter the decease oi the survivor oi them die said Edward 
Wyatt and Ann his wile : but if they shall attain such age £ 4B6 ] 

■> ip the life-time of the said Edward Wyatt md Ami his 
SjrUfe, then within thiee mouths after then death, (with 
directions for inuntcnaw r and sun ivordup among the 
children,) and in case there shall not be any children of 
the said Ann IV'/att , oi being such all of them shall hap- 
pen to die ‘before attaining the age of twenty-one year**, 
then upon trust, that the trustees, &c. shall from and af- 
ter such failure of children as aforesaid, assign, be* all 
such moiety, he- unto the survivor of them the t>aid Ed* 
ward Wmtt aud Ann his wife, his or her ixuntois, ad- 
luiuictrators, and assigns for ever 
The trstatoi ih»*n expressed hmisc If a<* follows . 14 A ml 
a I dc* h« 1 cb} direct that as soon as conveniently rna\ he 
“ after my dereu^e one moiety or halt pa^tot each oi the 
44 ponions or 'hues hereby piovuled or intended fur 
41 my said daughter Han ah Ma.L c and flEhetj Miith' 

4 1 shall be conveyed settled and a.suied unto and in tlu 
u names of the said HtlLaw Jfnvlrtt and ll Mam ('a/. 
u their heir«, executors, adumiistiatois, and a*Mgm, upon 
4 the like trusts and undci the Itho icsuutions as th*‘ 

44 moiety or half pait of the poreiou he lebv intended fu»* 

44 mv said daughter Arm W* att is hei cin-bt lore directed 
• 4 to be settled and assured so and m sue h manner as that 
‘‘‘the same ma> he secured. foi the benefit ol my said 
44 daughters and their children, and not to be subject or 
1,4 liable to the contiol oi any husbands thevmay happen 
* 4 to many, and I do hereby duett that m each ol such 
4 settlements there shall be inserted all u-ual and cuato- 
4 mary provisoes, clauses, ind agreements/* . 

r I*Iie testator died in 1790, leaving his son and three 
daughters surviving. William Alub c the son l>\ his will f 486 j 
matte a disposition exactly similar to that in his father** 

.v ill in favour of his three sreiets; directing settlements 

01 a moiety of Ann Wyatt's share to hci separate u&e, and 
tiler her decease for her husband and ihilriren, and of a 
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moiety of tUe share of each of hi«f other respet* » 

us civ, upon the li]rp' trusts; &c. in the very , terras of his 
father’s will* William Midox, the son, died it* 1793, tin- 
man led, and in 1799 Moist y Madox died uipifymftd* .In 
1800 fftmah Madox married Thomas Judds &o4 % 1802 
*»he died, not leaving issue. The bill was filed '.by her 
husband against Wyatt and his wife, and the trustees 
Hewlett and Carr; praying a conveyance and surrender ^ 
of one moiety of a fourth, and n moiety of a third of* 
another fouith of tht freehold and copyhold pientises un- 
det the two wills. 

The answer of Wyatt and his wife contended, dial the 
Plaintiff w T as not entitled to any t »art of the esu Jt <*s, as 
nthher of the wills direct any conveyance or settlement 
to be made of am pait of the respective sha'resof Hanah 
Madox, or Mo hi y Madox , to or for the benefit of any hits* 
baud either of them might marry m any event whatacK' 
ever; and it was not the intention of either testator,. that 
any husband should be entitled to claim any interest itt 
or benefit from such mmetics of the slraies so devised in 
trust for Hanah Madox and Moknf Madox;* and those 
shau. s wcie so devised for the exclusive benefit of Hanah 
Madox and Moisey Madox and their children respectively 
independent of any husband. 

The decree, pronounced at the Rolls on the 7th of May, 
1804, dictated the Plaintiff entitled according to the 
prayer of his bill From that deerct* the Defendant Ed * 
waid Wyatt appealed to Hie Lord Chancellor . 

(a) Mt . Ho Hist, ais i Ah Wet lit red, for the Plaintiff, hi 
&i</>jfoit of thc'jJiaer — l r pon the tiue construction ot 
thtsc wills, the Plaintiff is entitled to a life estate in that 
moiety of the portion, given to his wife Hanah Madox , 
by tht it spec live wills oi her father and biother, which 
was to be settled u upon the like trusts, and mulct the like 
restrictions,” as the moietv of the poition, thereby in- 
tended foi his daughter Ann Hyatt, was therein-hclorc 
duct ted to be settled and assailed If the Couit rested 
at that pan of the clause, there could be no doubt as to 
the intention ; and tht lcmammg part of the clause whu h 
is apparently contradictory to the first, may be rejected 
The clause then would stand tuhs , that the moieties 
given to the two unmarried daughters, Hanah and Moi- 
sey, shall be subject to ptecisely the same trusts, as 
those, to >vluch the mon ly given to Ann Wyatt was sub 
ject; one of which was, to secuic a life interest in it to 
her then husband Edward Wyatt, *n the event of his .sui- 
viviug her. The only reason the testator cgtyld haw foi 
particularly mentioning her husband, and expressly m - 
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curing toff interest, was, that she*wa<* married at the time 
to hi to, and consequently the testator ton Id ha^ no 
motive for excluding the future husband** of the unmar- 
ried daughters. The limitation of the m^s-n given to- 
Am Wyatt being to all her children, it would extend fd 
fier children by a second marriage : sthenic an intention 
ma) be inferred, that a second husband she might marry 
should also take a life estate. 

Mr. Romllh /, and Mr . A nvMt, for the Defendant, the 
Appellant — Although the moiety of Ann Wyatt is limited 
to all her children, that human* *n is not extended to her 
second or any other husband sin* might many ; such a 
presumption cannot aiUe from that limitation to nil her 
children. Ihe tcstatoi, contemplating the possibility of ^ 
hxa daughter's marrying again, nevertheless excluded the 
husband by such second marriage from an) Interest m 
4?bia moiety: whuh is a strong circumstance to show, 
that the testator in giving a life interest to her then huv* 
band Edward Wyatt , intended it an a personal mark of 
favour to him , ami meant to put the unknown futuie hus- 
bands of his unmarried daughters upon the same footing 
as any such futuic husband of his daughter Ann.* The 
subsequent woidn, directing, that ihe moictv given to 
the other daughters should be settled in the same man 
Tver, aa that given to his daughter Ann, u so and ui »uch 
“ manner as that the same may be secured lor tlv benefn 
ot my said daughter** and their thildun, and not to b« 

“ subject oj liahh to the control ot anv husband? the\ 

“ may happen to marry,” ait not (ntitvid'ttoi v to tin 
preceding pmt oi the clause, hift cxplanatniv of it, and 
opei ate so as to restiain the general wends used before, 
b\ assimilating the tiusts of the moictx, given to tin 
othei daughters, to those oi the moiety given to Ann, so 
lar only as they were necessary to attain those two speci- 
fied objects, and it is « lear itom the whole oi tin* will, 
his intention was not to gnt then husbands an\ nmieM 
whatever, m one moiety of the fortune, flu otl»ei ap- 
peal ing to him sufficient for the puiposi * of a *• tilt meat. 
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The Lou! Cn wclli ok — I am told In the Counsel for 
the respondent, that tf I look only to pait ot the clause 
in question, it wilt he impossible to doubt, but that the [ 4$9 j 
const! uction contendtd for In them, is the tine construc- 
tion to lie put upon this will l am however Ivy no means 
of that opinion , as I think, evt r m that v lew ot the < nsr, 
t would be dfcpcult to say, what was the real intention 
of the testator; and my doubt in this c:t>c is, whether 
*h it must not at all events depend upon < onjectme. 

It i* quite clear, with respect to the tesutoi's daugh* 

. . v i A 'in, that he meant to exdude all futuie husbands 
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<$z$Q5. t she might marry, and. 4 think* thmfc is iohsidetabhi-rfa,-' 
son lor supposing, he meant to put the unknown fotate! 
. /b®« husbands of his unmarried daughters upon the , same 
* footing. At all- events however, as this, is a case, m’ 
Vtirr, which conjecture is opposed to conjecture, I do riot think 
it is one, in which I am at libaty to supply the Want of 
express words in a will. 


The deciee was reversed. 
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JWs 36, 2f, 28. 

iSfo, | « y |u _ p . | ^ 

vot vi« THE decree, as drawn up in consequence of the juag- 
159. mesit pronounced at the Rolls m this cause, fa; declared 

Thedecla* the will of John Strettell established, £vc , that Akxunde / 
decree?»ipon ^ orf,cs was not entitled to a clear fifth part of * the residue 
tho principle* of the estate and effects of the testator, unless such fifth 
that the red- part had been ascertained hefote the death of the said 
dwyp»per- Alexander Forbes; and, that the lebiduarv legatees of Ann 
wit**asre^ ^ or ^ es t his sole legatee, arc entitled to a proportionable 
eeived and share of such estate and effects only as had arisen at tin 
converted into time of the decease of Akxanib «• Forbes ; that the icsulu- 
rcveSed^The ar y legatees ' ,:t cttcll are entitled to 25/. per cent upon 
lord Chancel - the legacies given to them, to be discharged by way of 
jud t tifiiu*ni dividend. An account was directed of the personal estate 
being, that of the testator Slnttell, come to the hands of his four 
tiou! though” cxccutors : what upon the account should appear to have 
if clearly ex- come to their hands respectively to be answered by them 
pressed, it or their representatives respectively, 
standing the* The Master was diiectcd to state, what .sums of money 
iacoatemcnce weie m the hands of StietlelPs executors at the death of 
fee oxecu'e ri, Forbes, An account was directed of the debts, &r. « and 
was not the an inquiiv, which of the lesiduaiy legatees of Strettell 
tlon upon the h «, deBd . -»nd when ilu > 4-d rcspeutvelv. 
wtofewi!}; rrom this deuce the Plaintiff appealed to The Lord 
sad la not to Chance Hot 

be^eoCected, j\j r Mr IfpmtlLf, and Mr, Ainge, for the Plain - 

ewtsseST* * T tF 9 Ah .*Ale\andtr, Mr Stanley , and Mr, Toller , for tin 
[ w 490 1 Defendants, m the same interest, in support of the A/ - 
i peair-~T his decree, adopting the very wferds of the will, 

' , leaves the question as doubtful as it was upon the will ; 

* ’ „ ( declaring, that Forbes was not entitled to a fifth part o( 
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'the residue, unless su>,h fifth part had been meet twined t&0$ 
before Ws death ; and that Ins residuary It gateea ar&.ep- v^x-x^ 
•tilled to a proportionable »h ate of mh h e sl ate and effects g*sk* u 
only as haft arisen at the time of his dc cease. The ground " * 

. of the judgment appears to be, ihat the pf open ty * was not r #49? 
to' vest, except it was received. Conxijci the conse* ^ w 
•picnccs of such a decision: ihv’fiaud, to which h leads : 
thtf temptation held out to executors to favotu one legatee 
at the expense of the otheis. f/u *l[iste* r,j the Roth 
supposed, that Lord Thu'htv pi Hut (h eon v. Manning- 
ton, (a) (leu 1 turned upon th«' expression u might have ie- 
is ceived:” but the wmd-- of the will aie in the present, 
not the past, tense : w mat} have received that is, w be* 

“ fotc he shall have received yet that was considered 
as leasing it so open to favour one party, that it could not 
bp supported ; that the Court would not leave it in the 
power of a ttu^tec* to vary the trust. That case was much 
considered, and the anthonty of it acknowledged by your 
hardship in Sitwell v JHenmrL(b) The difficult)', then 
stated by your Loidship, occurs in this instance. The 
principle laid down in Hutiheon v. ilaimtngton is very 
wise; and was adopted foi the sake of convenience, and 
to prevent the great expense of taking the account in this 
wav, unless such a purpose is expressly deJaied. 

But it is not the true constiuction ol this will to say, 
that the leudue is to vest only, as »t is hm ivid : a con- 
stiuction so inconvenient, liom tlu consequence of taking 
an account, when each and r\ei\ patt was received, that 
che Com t must be compelled Ly cxpiess words to adopr 
it. It is ccrtamly very diflicult to attubnte a meaning u> 
the word « fcv or such of thi m as si* ill he tlu n living" 

But if they me incapable ol an\ sen-o, they muM be re- 
jected entirely , and the pi opt itv miht lit* consulited a , 
vested at the death. The woids of the will, •* r hall be 
u made oi arise ” are stiutlv appbc -tide, not to the it- 
ccipt of the capital, but only to interest and pioduce oi 
personal estate , which has no c \isU uc c, until it acciues : 
and that application of those winds is confirmed by the [ 492 
reason assigned , which is. not tin slate of his piopeity, 
but the minority ol his son, aiFoiding a pmspei t ot accu- 
mulation. Upon the whole clause, llu* testator must have 
bad some vague notion ofpropmv to he made fiom divi- 
dends and interest. But appl) mg those worjls to the 
capital, property mav be said to be made, if sec untie*? 
are put into the hands of a thud prison. It the vroid 
* 4 ascertained,” used m this decree, in* ans moie than that 
which n» capable ol being ascertained by an inventor), it 
eocs lutthcr than the words of the will Property may 
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be very well ascertained, though not actually divided* 
even by An account. The judgment proceeds upon the 
ground of an intention, that the property sfrould not be 
divided, but as it actually got into the hands of the exe- 
cutors; as cveiy shilling should be received: an extra-* 
ordinary construction. It is not contended, that it admits 
of immediate distribution : but that would not prevent 
the vesting An i mention to make five residuary lega- 
tees, giving the youngest a temptation to delay the Nest- 
ing* is not to be suppose^. It is cleat from the conclu** 
sion of this will, that Bticktvood iva& not to receive hia 
proportion oi the residuary estate at the same time as the 
olhei residuary legatees. The argument upon rhe case, 
that ill these residual y legatees might have bten dead a 
mouth sifter the testator, and before any thing was re* 
cened, has not been answeied' The constant course jof, 
the Court is to give a vested intrust in a residue., if it 
can possibly lie done , and Booth \ Booth (a) is a strong 
case for that. The last residuary danse in this will is a 
deal bt quest to them as tenants in common , and must 
be considered as an explanation of the preceding part. 

Another grear inconvenient r from the construction, 
adopted by this decree, is, that it raises an interest in lln- 
executors to ascertain the pioperts by bunging it to calc 
immediately, though pait of it might consist of ddjis , 
part, of money, subject to accounts, the result of which 
was not known Can it be represented, that, he< ante 
propei ti in the funds was not sold, oi transferred imo 
the names of the exicntois, it was property that had not 
arisen, or was not made, according to the words of this 
will? Suppose moilgagcs, or bonds, the execute* s ac- 
tually receiving the interest: could they be said not to 
be a pait of his piopeit} made or aiiscn, as they were 
not called in ? hwcators aie not to call in money out 
upon seen* in, and place it m the hands of their Bankers, 
merely for the purpose of ascertaining the amount of the 
fund. Part of his property consisted of Canal shares, at 
that time worth nothing, but til ith have since risen in 
value < onsiderabiv : ( an that accidental alteration in ialue 
make this diftctence ? A considerable part of his pro- 
perty consisted of out-standing debts in America . No 
event could be more \ague and indefinite than the trans- 
mission of those debts. The intention to give so preca- 
rious a bounty is pcifcctly inconsistent with the expres- 
sions of kindness used with refetence to these persons 
Mr. Mansfield, Aft . Piggott, Mi . Pickards, and Mr Win . 
fhrop , in support oj the Decree — Upon the whole of tins 
decree it must bo understood, though not so expressed 
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as declaring, that the' subject <»f tins bequest va< mono*. I?*u5 
at the death of ea* h o * these b-g.tfc*.s m iln hands of th# 

.exec utois The expression in the d < ret, " sinus of mo- *. • « » 
%< jney, ’ is not confined to actual monte in « ir hands, 
buc extends to money in tlu fund-., '\c as . impost d to IU?I * N 
mortgages or bonds. Upon am nth* r c onstiut men im sen* e I iC) f 
tan be given to the wotcK vW made 4 * and *• a» is. *, *’ [ } n ut 
is ’40 suggestion m the will, that tlitse woid> appl» orly 
to interest and diwdendi '1 ho\ leki i > sonn imh\ u 
M on of piop'it), tlnn exiitutg, which us c 1* :n lunu the 
preceding n oids * c shall b* mmed and auunmiated 41 
The two expressions, tak* si together, tan *»i>pl\ to nothing 
but money to be iuu\cd by tin cxitulois So the uoicl 
44 ^lupins 1 " means smplus of mom y hcioie mentioned* 

The diMim tion of IlnUh%o*t Uann'ngV.n^ u 1 and S'lt- 
Welly ftnimnL (*>) fiom this ea is, that tin > is, not a 
bequest to trustee ■» foi the In-neii* ot thud poisons, the* 
payment to depend upon the .utility ol the executors, 
but a bequest to t!u‘e pei %ons, four of whom aie the ex* 
ceutors, to git in the jnopeiu ( and it is ohtiouslv their 
interest to git u m a*- fast as they <ouid. Hut. if otic had 
Si disposition to r]« lav. In iould not , fot the oihet exccu- 
tors could get in the debt?, \\ hat is there absiud in the 
purpoiC, that n the legatee shall h\e to u ictc mone* 
in hu/iii , he shall hn\e it. but, if lie shall die without 
having actually itceiud it, am-thei petson shall tik* it ‘ 

How can that expitts condition be euiiti oiled r J'lio Jau 
ic>nluai\ clause !•» not nugaton It pi '‘vents an intes- 
tacy m any event, and the t onsti in turn vnusi be, that, it 
all had died heloic they would lia\i been enlitl <1 uncle* 
the ioiniti part 1 ? of the will, the\ would all have taken 
equally The bounty of this tt Water n ina gif at mea- 
sure personal , not looking to n pie m mum s 1 li ^ will 
is \ciy tcmaikabk , piouelmg a fund, to base c lie * t at i 
\riy i emote perm 1, m fatuur of such of the legatees a 
should be then In mg; this is, when the funds shill fall 
into possession. Can such a loose usidiuty clause as 
this defeat that object, expiessed w itb # o mm h anxu ty > 

In most cases, cxi ept doubtful debts, the whole pusonal 
estate may be asetitauud immediately aftei the death of [ 49 > 
the party: piopeity in the funds for instance , or upon 
mortgage, or other good seeuiity Th<* lestatoi consi- 
dered nothing as surplus, but what should be termed be- 
yond the sum of 45 , 000 / , supposing all that scmuci! 

\Vhatever difficulty thoe may be in the pm pose of this 
le > la tor, it is not impiaetirable. in Imics \ Viuhtll(ti) 

* qual difficulty occunod, but that was set light b\ the 
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Court The attention being ascertained, such difheultits 
dt) not pi event the execution ot it. Lord Thin low m 
flntcheon jl/un*i*n»t'jn semis to admit, that if he could 
cleat 1} collect, what time was meant, as vlun enough 
should have been it ‘rued, not putting it simply upon 
the receipt, lie would haw given the legaev ovci ; and 
it must he so. tuheiwi ->c, the C ourt says. «t testator shall 
not do tins „ nvikm.» a will lot him But it was impossi- 
ble to sat, whin *• I *;;ae\ might he ice rued in Jht^httnf 
from Lull t * wlmli is tin gionad, upon \. 1 • i* *i that d* ij* 
sum sta T, il . Cowl Ihipifsu's Ju >'*w u t) e < out Iumoii of 
that cas^ apphes t.» i**al < >t in l ue nu* i a^e ol Ehvm 
\. I'itut'h) in .u . ,ti‘ auh u* on this 

Jh / A "V, /// Rt/l\ — ’j ],< m s no instance of u deci- 
sion, that | i opt ii\ sli ill vt<t, n nen pait nintivtd. 
In UatVhAi \ \ ) and th u class oi ia e«*, the Court 

always sa}s, the h g*»r\ vests at the same time as ihtf 
estate for life , hut, as it u not enuennot to pa) it, it 
shall not be paid until the more distant period So, in 
this case, the share of thi residue must be considered to 
have tested nt the same time as the sum ot »00/, unless 
it can be plainly shown, that some other peiiod was in- 
tended. Suppose pair of the property consisted ol valu- 
able secunties, such as this Court would hate continued, 
and part, ol cash* could the intention, it not expiessc’d, 
be supposed, tint the ta<di v.is to be vested, and not the 
hccunui's 5 C tmlil that t ocumsunce mu y the rights ot 
the pai lies > Fan ol the te^utoi's piopnt} consisted ot 
shaies oi mines, »«*d ol tin Hi\n Lc Compam Can 
those inlei i as hi inn-uh u d a-* pioputy, “nut made and 
u auson” \\ ithin the sense of tin*- will t No such intention 
as i , n nte neb d lot it expressed m this will* why ih< u 
should not that oieli viv iule prevail* 

r Hh //n/ C«mm i i 'u-i —Thi decice lease* the will 
just as it \v.’ I lit Coint ought to June gnui some rou- 
stiuctiou in eh« In st instance to the woid u asc ei Lamed 
In that ipeit, the i e lore, the deriee must he altered. 

Upon the* constuu non of tins will l am far iiom say- 
ing-, the additional u'>uimnv clause' ertates any doubt, 
lor, if the will h id dittoed, t» at provision should he ac- 
tually made by the lucipt oi liaid cash for the payment 
of these Annuities and h’gji ie i , to be ascei tamed in this 
sense*, that 600/. should be given to each of the residuary 
legatees, and aiso jiving the surplus to the residual \ 
Ii gati cs then living, vvlnnivei ascertained, howcvei ab- 
surd, if the ink nt»on was clear, it would be the dutv oi 
the executors to execute it , and the legal effect of the last 

(hj Ant+* vol \ jii 517, fc ) 1 Ji o C. C. t Vj m 
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clause would V to giV wluton um-Iuj the io nngiii be tso* 
lo all the Ubiducti \ l» ^.ua s that is, to the i. picserua- 
* fixes of all, il nunc o< th/- usui.rux hiatus wete ahx* , 

\yheu the it udne, so cou-ritutcd, a a- wm 'm d \no- 

thcr mode of explaining »t is, tb u In mi ,m hair « on- m,OMA 

icncd, that, il (he whole sin plus should am* tmt i<» Iml 

to *:uh, that would not pns mid* r a danse, v,mio; [ t97 
th; surplm, if u should nnount to v , uni tin, i<»i< 
must |>,hi l>\ the 1 csirlisaix elms. , oul, f s,i. mdiiin 
tan h ix \ i *h * 1, tin h j; d ' tli » i mu tin gi uit-jit 

I admit the ‘omikIjusi id th> p, »po nioti, ippt ai mg h\ 
the It [Hilt to liavi he* 11 l (* d h\ ] H ' M> s/ t > tf l'i* RJh ► 
that, if at* aatoi thinks pro, m , w hi tin 1 pnid* i.tl\ <e u >t, 
to « ay distinctly , slinwcnr a manifest intention, tint bi- 
le g etc 1 pi i umai v oi k sidii x » * , shad not !»a\ e die h % i* 

€lc»i», Ol tin* lestiltu, till \ lixi* tO U <* *l 1 * thorn itt 

fctirrl mom v , then. i> no ink agunst stub i<i>' ntion, if 
rtearlv expicssul But that until! open to so much in- 
canvemeni e and baud, that ti e Couir is not m the habit 
of making conic* tuns in favour ol stub an intention. In 
the east* oj Hnu KcjU v. Mannhi^tnn^(a) 1 admit, I thought 
tin; meaning of thosi words w is, xvhat thev shall hate ic- 
reived ; and I thought so c \ c a aftet the decision. The 
use 1 have since made oi that oi>r is as an autln nli, tint, 

»i the words will admit ot not imputing to the tv stator 
such an intention, it shall not be imputed to him If that 
inti ntii ill tan In .upposed, it was naluial m that 
i hi. natural i uiistiuc tion of iliat will was, »i thr h gatre 
xhoulcl die, betme the piopertv should. In aitudh n- 
ndttul to him. But Lend J'i 1 */* u\ looking to thoa con* 
^delations, which he expivs* ed with * onsid* »aMi anvn n , 
the more pci hap., as he pit fixed, tint man, c f i l B«i 
did not go along uuh him, thought hun-.* ll at ItIm » l' t > 
put a construction upon the will, that b\ po-i.oihfi mi^h fc 
he put upon it, supposing an inter noil, tl u linn -ho<>* l 
be an import as to each and cm i\ pul, when it might hi 
said, that it could lux*, hem it*emd 

In the othc i cast s tht same pi me i pie ha > bee n r»cl now- [ 4 m 
Icdgecl: not mm ly upon llu mcon^uiieni e , hut, as fre- 
quently the consequent i s would he \ci\ d* stmi tixe , for, 
it you are to end* uour to find outxvoids fixing dr* pio- 
peit) over, when not u tually iec i ix rd, m haul moiny, 
you tuuat remember, that it is the duty of the exeiutors 
m respect of that to call m the niomx : no div.tetion bt- 
i jig left m them: such as the Couit cxeirises, to judg. , 
what are the pioper sec unties to be continued: the * \c- 
mtors being under the necessity of gettmg m the pro 
in i tv by all remedies ; which might cnJangci die los^ of 
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ilic pnncipal, for the benefit of tho^c* who weie c untied 
0) the immediate fiuit Considering <ilso the vanety oi 
pusonal estate , the inqimv would be endless, as to each 
and i vrij part, when by jnoper diligence it could be got 
m. The (’ouit tlu ie fore has said, the best const! uctum 
is gciuiaHv to consult » tin interest tested and in hand, 
though, stiic tl\ , not * ollec ted lor the pui pose of enjov • 
mint, as he tw* en th« paituuLir mure sts and tlu capital 
and, if that is wise, tin ( out twill uni conjecture in fivom 
of an intention against the "mcial luk. It must hmvevei 
l>t distinct!} unciu >tood, th it, if tin mtc ntion, c ontended 
fm in thi> case, is ihaih expressed, it must be curled 
into i\ee ution 

That intention cannot b* death collected iroin this 
will The* general idea ot the testatoi was a conviction, 
that he was woith , and, to secure that to his 

family, he held out this temptation to his executors and 
lesiduat) h qiUc 3 flis jnopeitv was so disputed, and 
therefore noci-sanh in som* suiw to he collected, that 
he could not IniU m it a sec unu < w n for the oQJtQOh for 
his son He makes a prov isum as t*> the legacies and An- 
nuities out of the payments to be made on account of his 
personal estate : hut he also makes u furthc r prov ision foi 
them bv moitgage oi s dc of u ai c state, and by directing 
timhei to ht cut on the estate de*vibc*d to his son. Tim 
Court would have duet ted that sale and that fall oi tim 
her foi thw i th lathi i a fund must hn\ e been piovuied foi 
the satisLu tion ol all the 1« gaues and Annuities, or a pio- 
porUonate fund h i each of them . liur then as the Annul* 
tants and legate*. s, <\cc pi ouch legacies as were vested, 
died, the uijiiul, set apait foi them would aiuuc to the 
capital d» in lent toi tin other legacies and Annuities, he- 
ioie it would have fallen into residue of any specie*; so 
that m tune theic nuist have been a -edhc lent pioviMon 
made foi all th* htMcicwml Annuities After he had in 
thi-. maim* « uali/cd his convnrion as to the sum oi 
4S,<XH)/ and pioMcbdbu lus wife and son, he makes this 
pailit'dar, v\himsii al, disposition as to the surplus, and 
the cpicstion is, what is tlu meaning of that clause, hr 
which be ck elans hi-, intention, that each of his residu- 
ary legatees shall have M>i)/ when it can he asceiiained, 
that then is that sum kr each of them. The constiuc- 
tion that it depends upo \ ac tual receipt* is not the neces- 
sary consti tution. If he had propeity, capable of sale, to 
the amount of j<J,(X) 0/ the con-uiuction contended for is, 
that all that propeity must be actually converted into 
money to answci the subsequent purposes of the will 
Suppose, there were five good bonds, part of the pro- 
perty, and the obligor was gone to the country for the 
bummer: are these residuary legatees to say, they v ill 
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each take one, hut will lake the chance of saivivn.*;, ’ *t< *T 
ontil he litmus, and i «»'*• them all S*icls a corMruMioii 
the Comt will i> >t adopt, unless tontpelh tl n, adopt it. «*- n. 


t'hv f ‘>t/Cn \\' s m o i — Tin* e | ",i:».ii nt iV vimk* [ 500 } 

‘1 this <k< 1 1 3 i that ilv opinion * / 1 '//»* l/oUn f tht I&U5 *f«/ °T 
AW* was, that flit *c pit m mati\ . > of i • !,* * weie\ntt- 
ded onl\ u» a s.um ot »w « s.nn, »d mom \ a- weie ot the 
hands n| tiv nuiiloh "I th« t* sf io,> a; ih< death nt 
Fr»ht a l alv .m s |> n e t! Jit .< u.iv didh itt t** p it a -a 
tjshaton otiHi.icnon u].ou this i ill It is impossible to 
deny, that the iund <>1 It *• )/ ,j jm t ait C onsoh dated 
Hank AiiiuutK s 1 1 (uiis^d? ud im rrtatned, ha\ ing 
Arisen, being <olhc.;<d, and vithm th» meaning of every 
genual void, h\ «!mh ih» u -a Hot Ins dis<iil»ed that 
fund, whuh into !»• applicable to the gen; ial purpose s 
of his mil lie thought h* hud aturities, oi whuh he 
should die pos«t sstd , nul vine h vcr< to icmain tn y,iy?t 
for they v’c tv to he a t nul lor tin Annuities. Thest, ae- 
cinkies tlieteloir ate in n Mmsc prop o ty, collected, .madr, 
and arisen, unroedi itch upon his th nth H\ the term “st« 
c mint's** he meant i\en Ins teal i date , though that is 
\ ct v umrcti’Mtt . I his appeal hum the exception of his 
•state at O'-hva k , a huh In mud ha* * looked at a se- 
*mu) In the direction a. to tin sum oi 30m#V for his 
ion he (oiiauIcos that i.art M ks jnoptitv, whether S pu 
rut oi sicmitici propiih, o «• t\* n land undei that de- 
scription, which is in id* tppluahle to the Anmul\ fo, 
hi» wife, as pail oi hit ha tain, < iHut*<l, nndt , ami set 
Apert. and whuh u is to In (Minuted at ti>,(KX)/ He 
then proceeds to piovide i.r nn an » oi ij'sing the addi- 
tional Mim of 1 it cannot b# «]< nud, that what j » 

got in or s* i apai* tot the j>as an nt oi that sum ol M\(x io/ 
if it became pa\abk, tho.e.h n« t come ind into, »p<J i<*- 
ceivcd as, mone\, is raised antj »\oi oi within the meaainj^ 
of this svdl In ca^* o( tin death of his wife ihe income 
ofhis son’s foitune va» to he an m v unmlatiug fund dur- 
ing his nunoiit> fo? tin AnmutiLs and othir purposes of f 50X j 
his will He ha l pistil seim. kgaues, whieh he retoni- 
mends to l>e dibchai ( <ed at one pi\ment, without waiting 
for the genet al distubi.tion ciearlv contemplating as to 
those, that the statv cjf lus f irtunr might he such is to 
make it questionable, whether with comeuienot the\ 

Mndd be paid without waning for that singular distribu- 
tion, afterwards made for tin genital pawnent of his k- 
P;.uils and Annuities So, lie directs sonic 1 subsequent Jo 
v:a< ics not to be paid m pulunivt to other legacies bt- 
lore given; again * on tun plating the difficulty oi payment 
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Cases ix Ciianckay. 

biioiv the general distiibution. In pioviding a fund lor 
setuting the pavment oi Ilia annuities he uses the ddfei* 
ent words u insert, set apait, ami apply” a sufficient pait, 
ot his personal estate in tin' public fund** or moitgages 
It would ht difficult lo maintain according to the oidi- 
na*v dortrmc, that, if lie had properly on mortgage, 01 
in tlic funds, the vviU according to the true construction 
■would not Pave In <. n uiswiitd bv setting apait that jyo- 
pcrly • no* i< uuning, tliat thoie should be an actu d t on- 
veiiuon nitc moot* « l all th< piopuiv, in oidci to re- 
convcit if j nt<> the ‘hape it had at the time of his death, 
and which it was funlK l<* base loi the purpose of su v- 
mg the nu^ts of the will It would l>e sing.i 1 >r to sav, 
the executors should not he considered as having actually 
collected and got in tin U?OuO/ 3 jnr tr, t t Consolidated 
Bank Annum' », whuli in tlio'e events would hate* de* 
volved upon them ioi the gtnci.ii purposes of the will; 
but, that thc*> wcie h\ calling m moitgugts and selling 
to provide the hist land for the annuities 

These observations seem small , but thev lead to the 
consideration, what upon the whole the testatei' intended , 
attending to the convenience of the construction upon 
the will , as holding that propel tv in a state, m which it 
may he subset \ lent to the trusts, as propeitv collected 
and got in , or, that nothing was to be so considered, but 
what was in tin language ot the decree actually -urns of 
money hi ought into the hands of the executors. Fiom 
uthci paits of th« will it is cleat, die tcstatoi was looking 
lo the obligati n» to make payments, and probably at 
stated times, and hy instalments, and he thought, the 
state of his funds was such, that the legatees and annui- 
tants conhl onl) haw pav meut, as those instalments could 
be paid 

It js the uduous dutv of the Court to declare the con- 
stiuction ot that clause, in which, udvcitmg to the proba- 
lily long miRoim of his son, he expresses his intention, 
that hi * u siduan legat es shall < ach ot them rtcc ivc 500/. 
at the k ast o\ er and abo\ e then legacies , and therefore di- 
recting the disposition, that follows, u when that sum can 
44 cltaily be ascertained to th<*m lor it is impossible* to 
send a reference to tlu Mastc > without declaring the 
meaning of those woids. Upon the words, that follow, 
w if any mrthei smplus shall be made or arise be it mote 
44 or less, ghe satm to go and lie equally divided among 
46 mv lesuluarv legatees, oi such ot them as shall be then 
44 living,” and, more pattirulailv, attending to the ron- 
stiuction, th.it must be given to them hy the construction 
that must be given to other words in this will of the same 
import, it is perfectly cleat, the testator meant, that, it 
all his residuary legatee* should not be living at some , 
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*pv?K>d, to no ascertained in some wav , future, ami subie 1 
quont to bis death, all ol tliem should not take wh.it he c/-n*v, 
here enlh the surplus: i«», howe\ci mcoiiv* un nt the ton- 
siruction, that the n stdue was not \ist< 1 it death of 
the tc statot, and wnuhl nor u *4, mud .um dh collected 
h\ ( onveision into, and ret * lpt <d, iuoik^ , t nn»idei t 7jg the 
duties and pmos ot e\e minis, ^ i 1 agree v\*th l/ic 
Ua'tu oj tht AV./A, th.il, if the icstatoi lias ekul\ tv. j" joj 
piesstil thill pm pose, the Lomt must find the m« ms oi 
cxemnng.t 'l he question lhi.it ton i-», whtihci undo 
those \v f uds m this passa ^ , though upon a v u w of the 
Mate of his aftans, ^opposing it not complex, but the 
most simple, it should app* «u , that in a i ational sc nse then 
would he 500/ to each ot tht lesidtuu) h gatccs, and a 
smplus hc\oud that, uotw ith funding the im o«i\einenrc 
attaching to that doc time, the f’mut would sav, there 
should he no \ c sttd inti lest in the smplus, cieii m that 
simple state of cu cum dances, until all was comet ted into 
and recened as, nnmev , or, that whim the propet ty was 
in such circumstances, that it might lie represented to he 
at home fol all useful purposes, it should be considered 
ascertained within the meaning of the will. 

Suppose, tor instance, the oon’s o0,O00/„ was secured , 
md also a Jund tor these annuities and legacies, and, he- 
mnd that, one mortgage, undtmahlv good, io»- 
*nd considered b> the ixccutois so elcaitv good, that 
though thev had not set it apait foj those thaiges, thev 
all lunruiied in opinion, that «t would noi U tot the 
benefit of the* peisous mtur-ud in the r* g t.iie to change 
it. Or, put a still stiongei c tse , that under the ad nn lim- 
itation of this Comt the Master hail repotted, that the 
see ui u\ was good \\ ould it he said, that sum of lo,(KHi/ 
was not as<< i faint d, < ollt tied, madt , and had not au-t n 
ace oi ding to the* ( xpimsions in this w ill , but th* ope ration 
was it* he gone thnmgfi of calling it in, and those onls 
were to take it, who should sustain the chuiacui of ic- 
stduar) legatees living at the moment it was paid to the 
ctctuim? ? Mv judgment is, that nothing hut the stiongcst 
words should compel the' Conn to make suth a con- 
stiurtion. 

The tesiatoi then takes up the rase of tin* death of his [ 504 
-am under the age of 2! , which leads to the liitioduttioii 
of two bequests of the usiduc: one special, the. othci 
general. It might have happened, which would have pto- 
duted a singular arrauge me nt, that the pioperty of the 
^on might have been set apait, that during Ins nmionty 
i fund might have been collected for the annuities and 
legacies, and this fact might have been ascertained, that 
du i ebidue beyond what was so collected would pay 500/. 

each of the exexutois, and 2a 00/ more to the son, and 
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ka\c a surplus: some of ihe residuary lectors uright 
Lave died during the mfai y wi tU* son , and ih it sum oi 
money, given to him, it iu ' houkl attain the .up oi twentv *, 
one, would have genu to dift i.nt pci sons irom iho&c, 
who weic to take the genital s uplus, it u was to be dis- 
tributed be foie hi' >gt <i tuum-nur, leu that is 
prcasly eonfiiied to mcli oi hi * tt -udt ai\ logah as as should 
he then living. In the aiibsvquent disposition, timing 
the propel tj into June part., the vvotd ^ mom v ' 1 must 
mean, not onl) “ money,’* but also sic unties for money, 
and e ten leal estate , ioi in the iiiuui pittot the will 
the lestator ha » 1 on-adored 11 ai < state as securities, and 
as nionc\ ioi this puipose tv huh also males it vtry 
questionable, whethex lu ( »>uUl »n an, that nothing was to 
be considered as got 111, i\u «.pt v »» it vv is converted into 
hard rash, and laid out again- li is deal upon the 
position oi the lematuing ninth pa l 10 such of his resi- 
duary legatees as shall oe then living, what* v<r was the 
subject of the pioperty ebspo »t .1 ot to ilu ,on„ and m the 
event oi his death to Lit divid'd in tins mantiM, whether 
money, or money’s worth, the testa toi meant, that in so 
much as would in that «vent lu undisposed of his red 
duaiy legatees should not take mb usts, as there named, 
as they would 111 the gcneial residue. The) might as 
general residual y legatees, have take n tins ninth part 
ioi, if they had all tiled in the liie ol rht -urn, and he had 
died in his inUnc) , that ninth pait could not hat'* gun* 
to any ot th. lesiduuty legatees, or to the survivor ol 
them, by th id x *ause : but it would be a ninth part ol that 
fund, undisposed of, and would fall into the general re- 
,>idue, and thin all live, as claiming the getnial residue, 
undisposed oi, v\ mild have taken b\ the ir it presentatives 
ior that is ^i\vU to them geuuallv , embracing all that 
tell m, and iu» not wanted ior the gem lal fund, and all, 
that should i*c (indisposed oi bv tin death of the son 
Upon to. I'inai nng part ot this t Iciest ill* also ch ur, that 
as f o thv. pi opei ty, m such a auto, tha* it \va 3 , or ought 
to he set apart hji the legacies and annuities, the resi- 
dual v 1 * games, whatever the) weir to take, were not to 
1 ike t'jtit 7 'i ;/i 5 i/c, hut upon the deaJh of the Annuitant those 
living at the time ot the death were to take the fund. 

'I hcii tonus the general residuary clause. It I was 
tailed upon to construe that without knowing what was 
the state ( oi the p»operty , it would be very difhcult to sav . 
what would be taken uncle 1 this clause, constituting the 
bequest ot the residue, ior, if it was such, cotttraiv tc 
the expectation oi the t * tutor, as it might be, that a fund 
might have been set af art tor the 30 , 000 /. the legacies 
and Annuities, as, it wile had dud in his hie, and 
there was a great clcc fund, oi bonds, notes, and sec uu 
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tics, operate ami despor ito, the u suh‘uiv legatees must 
ha\c taken all, that was <ri\ui hefote, a. it Mas given - 
# but as to the hulk of the prnputv, which u was notneots- 
’^i\ to set apai t, undo* t!i«' residuary ibu« tin Kit’ieM 
Mould luive tested mimidiauU , though not mi so mi, 'h 
of the fund as must h«t\e be* u st t ,h>.«it t*. p«w the an- 
nuities and the 50,<XX>/ ,v it would depend up* v . ,u h 
lilt ‘nil and tin AmmiunO hut ah i,»\<,.id 
whit \\a& fm those paKuMl'u patpi.t, and 

trusts m W'dl gueu b\ 1 1* % usj'iu.uv vi.i> < 

Tin (jut slum til* 1 clou » » « nl\ i» « #« '»i t! i ,ir<iui m<hi ol 
the piop'' ru .it th, de'idi and i.\ d» ,dm s \,>lS it dui- 
waids If the due »■> dui imhnv i •» to he < on* 

Ruined as thi u stntm \ (titan, iulh' 1 'sh a* i ♦ * t .in J, 
made, .mi v>n( ni. within wuue 'pnu.d «muv, >usin ihc 
Will, CM«pt.»ums nl im»*n \ ,u tu'»dy i* • t ned, a.nl i am to 
OQtistnie the hist deilat.ition ol dn flcuu In the suhse« 
quent impm\, what mui»s ol mom*\ w . re liccived, it fol- 
lows, that, ll 1 h< k.\ <utois hid set apart the U,UO0/ 4 3 
ptrctnt Consohdau d Bank Annmm s, md Mortgages, 
undei tin uum smttihis, (real < si,.n oenlnMnj* consi- 
der<d a- a .Uitv b\ tins testauu ju the exception of ins 
estite at Got an [\ ' is not to h» tunic uul, but to be kept 
Vi s/j we for lilt put post oi tin Mill. dvi wsrnlu not iio. 
But U is vei\ d.n.*u!l upon tin. wind wll »o sj., tn.it 
piupuiv, ;jk .'pul ai the death oi ti»» u .\.t« i the 
{Utpon* » r the u ill, was n.yt within th« in sn.u ^ * ..ihtl- 
t cl and a'-ceit.iinc d, made and '»m *u . and the c;m • {.on as 
to the vVstr>£ »s io he rli t ultd diilw* nth l itdiiu, '<■ the 
umd state ol llu p‘op<it\ , as t > (host .j.uluuhu parts 
of the piopeiU, wlmn aie to 1>»‘ at jp.ut ha pan. tutor 
UiCs, and \v h.it ma\ *»i rn.it no* Ik ewmrudh lUidim 

I desue not to he und* i^tood as di lennnuu , tin - r»so 
upon ambiguous expressions f aj»i*o eitu /v M>t'ur 
jf the Ab/A, am! 1 uuan to put it all upon w!i it I ht 
^tited in hi'Ub \ MiU h* //, ,«J and mi this i u , t!ml »t is 
in the powci of a I'staMn not to $»ue au\ thiu^, ue'iluis 
conveittd mto moiiii, ami put otto a diapt t > In divnle l 
as such. A disposition of (hat ^oit is u 't .o b. wished. 
Whatever ma> bo the ui.Tu.uky of lOMstium/ the e\pn t— 
>ion in llnUheon \. Mavun*tjn^(a) wir ncvsi a t< stator 
dir< ets his executors to moit^a^e, -til, oi lo.ucit his • *- 
tale into money, and dmde it a mom* otliei juisons, t!ns 
pnnciple is dear, that no tiauJnh nto unnui -mu diJ'i- 

dealing h> tiuotees shall afh 1 1 rhucl prisons i'he 
d ..tv of the Court would irijuut* thsin to d»* »n sasa lat 
i lull loose expiess*on “ wn.it the% mi‘*lu ii.r,. mu td, 1? 
<»>r the) cannot sa), they ha\e not mud with all itdi- 

' ft ) bttP, vol M i<»l ( ' ) u J ,i r I .« » * *i l S**' 
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* 1805* gtnce , oi permit a race betv c en th'c lives of the different 
legatee*? ; some of whom the) might favour moic than 
Cv-Kin others , their wishes directing then conduct* The Court. 

iuthuv must a vtr .V sluing hand upon such a case, xvhioh 

jitttAv. it wise to hold, that, unless driven to it by the state 

oi the property and the expressions of the will, the Court 
would not willingly collect that meaning 

To have this deinv perfect, it stum impossible thrtit 
can stand exrctly a 3 it is If the judgment of the Court 
was, that 1'jiIh's was entitled to nothing evc*-pt stum of 
money actually iei i\ed .U the tune '»f his chuth, tin de- 
e»oe ought to devhio, that by pait euLu ♦ xpiessions the 
testator meant so, and ought to dnect the recount ao 
touting to that declaration. But it is premature to make 
any dec hu a Lion , and, if any should lie made, it must 
apply, not mere ly to the piesent state of the property and 
events, but also to what may be die efFci t of iutute events 
even upon the pie sent state of the piopeity . foi suppose 
a collection oi the property made lor the von, not to die 
full extent of the testator's intention m his favour: if the 
son died during his minority, and none of these residuary 
legatees were lmng, as the ninth part would not be taken 
£ 508 J umlt r the particular bequest of it, it must be taken under 
the general residuary clause, and then Forbes's repre- 
sentatives would take equally with the rest But, An- 
ther, it is \eiy difficult to make out, that many parts of 
this piopcm 011 >lit not to he considered as part of the 
testators pi oper t\ within the meaning of tin will, cun 
as to th»* spco\.t lisiduc, collected and got, as, 3 pn 
units moilgagtv, real (states, lor the. puipov^s of this 
will considcn l uuniti'S and, s. cuiitn'i o! dnTcn.nl 
sorts, of a given v. hu* All these fa< t'_ ought to be known, 
Theieloic let so much ol this deep 0 as contains these 
declaration 1 * ho 1 excised, retaining so much as direc ts 
the inquire as to the sun. . oi money » and dnect an in- 
quiry as to ihc sti.c oi the piopeity at the death of the 
testat 1 , of what paitirulus it consisted, and in what 
inanntT it has hem paid, applied, disposed of, and xe- 
# erved, and foi w hat put p«» »*s, horn time to time since 
the death oi tin* testator, a d n serve, not only the con- 
sideration, to what spkUCa oi piopcrty this declaration 
should he applied, bur all further directions upon the will. 

It is obvious, that, if my opinion was, that nothing 
could be ‘considered is collided and got in but money 
actuall\ created by the. conversion of property, J ought 
not to make that variation : but it may turn out upon this 
inquiry, that parts of the property were as capable 

of being £f inside red collected and got in, as money ; 
and then it is pic mature to say, how muc h is property, in 
which Fotbts was interested at his death* 
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rilE bill was filed bv an orrupici ot premises) iu l fin* A Ijillin 
dm , Mating, tb.it the Defendant, entitled to tu*vs, scum ^ lu,>t5i,r ' a 
time ago demanded tithes fiom the PLuu< d! :it tb rate 
of V; *V in the pound* accoiding to the Statute ot |,cu <!l tithe* 

VliJ (o ) but not, that any mm had been msutuu d , and dm* not he 
sugg« MIMK, tint these \\a^ a customary pavment in heu 
of tubes, but not specify ing anv t eu.nn p *\ incut, played tiOus/s uliout 
bulb discovery and iclu J swt 

To this bill the Defendant put in a d< munci. 'lo a hill to 

M, J\nh 'j<A* //i n rf t f b i)n*tOnt 9 took tu o oh- 
jections . hist, lint the lull ought to slat , u hat coi tain patent mi 
payments the Plaintiff insists upon ( h t lien of nth? s 

*2dly, l T pon the rise of 'Flu Am l of <X entity \ Burs- oaliniiry 

kms(i) deciding, that a bdl to establish a rustomarv ia 
payment m lieu of film s in kind will not lie, unless the t^nml 
Recloi, or Vnai, has instituted pt acceding* at I.uw, ia»l 
Equity, oi’m the Ei iksiashral Court , c onsideung such a 
bill meiely m the nature of a cioss-bill against lye de- € , llU ^f ( 4 only- 
maud of tithes to discovery. 

Hr . Romillifo f'jt ihr Phunli[f\ observed, upon th< fu st J >ru y* 3 $hc.i 
objection, that tiu Defendant b\ I In demuiui a hints, 1 w< 
that theie is a cc/tim pay menk wjiu ii he knm»s* 

At> to the second point, i( the pay incut is di united, a lull 
must be hied to establisli it, and m the case niu! the 
bill was pcimitte l to sfuul as a bill to pripmuic u sii- [ s'JD j 
mom 


77u* Lord C n am 1 1 r on. — The bid in this t ausc i > fib d t Ju± 
not to pcipctuate testimony, noi foi disuruiv n»«iel>, 
but both foi disc'*\ej y and 1 v Itoi. 'Tin !>< i ndunt, a 
clergyman, entithd to tithes m I erd ilatms, but not 
by suit, or demand enfou <. d 111 any way , insisting uith - 
out suit 01 action, that In is minted to ‘2s, *)it u. the 
pound* The Plaintiff docs not sun, that he knows, 
there is a less an ustomed payment, 01, that he is igno- 
lant upon the subject, and has a n^lit to a chsunuy 
merely, what that payment is: but he prays both div* 
coveiy and 1 chef. He is not entitled to discovery, un- 
less he is entitled to tehei , accoidmg to the picsent 
< ourse.fci) 

( a ) Slat. 27/(<n 8 < 1? 

^ h I The H artl n and JHinnt Cauons of V' Pi ud's \ *Mui m, antd } \ol. 
i\ lit 

/ , ) Islnti, n 4 *• "ih Pith 1596 

' a > p, jllp BU "* 1 Jhlu «,j* t vol \ 51 1 .*• I H'e the note * u ’ 
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1805* This case is analogous to the cases in the Court of 
Wv/ hechequtn deciding,, that a person shall not file a bill to 
< t.nio* establish a me dux y unless he has been actually disturbed 
Hut point was very fully considered in Lord Coventry v. 
Illusion, which goes the full h ngtli of this case, this 
bill charging that some tunc ago the Defendant demanded 
IV/. m the pound 1 have a consideialde recollection 
of that case, and coim isations upon it between .the 
Barons oi the Tour l of Extfuquei and The Loid Chan - 
cello? There was aCo a pat tv, wlio mu*t be a party here, 
lx tore ani iel»tt c.in be given: \i/ the Ordinary Upon 
that authouty th) bill for discovery and relief cannot be 
suppoj u cl. 

Thtieiore ailc»w the demuiK i : but, following that case, 
if the Plaintiff (boosts to amend the bill, I will peimit 
him, paying the expense of it. 


[ 51t 3 />yh,.fr NO \VL AN. 

1804 J.tlzi 18. 

1805 wl/i/icA THE Bankrupt, b »vmg been in custody ••tvrral yeai 

l.*? M's C7 un der a commitment b\ the Commissioners lor not giving 
comimttelfby batls ^ ,cl01l y answcis to the questions put to him upon his 
the Controls- examination, 'e) was brought into Court under a writ ol 
won't * tor ho* habeas ecipns Upon x former application to the Com* 
giving a satis*- mission?! s he ated, that lie had in 17V6 disc ov< ted, that 
count' II (he l * lc ar< 011,11 had oi lgiu.illv giv en, two v ( ars before, and 
commitment is fo» whit h he w is i onnmtted, that he l\>st his pocket-book, 
legal, no ili s- containing the bank-non s, whnh woe the object of the 
SSrlw'oi^? 11 ,n( l ,,lr }* hv the overturning oi the mail coach upon liis 
to duchaiKe journey to l 7/ ;i«/, was not tun . th* far t bt ing, that his 
him upon (u* wife, as du had since j. knoukdgid to him, took that 
cum dances, pocket-book out ol Ins co.it porket, while he was m a 
tlcat further «,t» t^- of mtoxuation, the night lx foil he quitted Ionian; 
can be of no leaving two othci pocket-books m tlx pocket, so that he 
use to the cir. did not nnss that, which \va-» taken, until the act ident had 
rUtor* happemd to the coach. Pa t of the bank-note?*, to a con- 

mbcUtvof the ^dciabh. amount, had been tiac**d, and iccovered. The 
cormnumcni. Commissioners lcmandcd the Bankrupt, being dissatis- 
to the urn nt fied with this account 

of compJk’ig* Undei the^e cu< unn-tances a motion was made, that 
ofVfUom? ry ^ le Bankiupt should be discharged 

Qu*rv " 9 Mi. Cullen , in xuppoit oj the Motion — The Couit of 
V King’s Bench upon the application to them went upon the 

U 

( a ) See Er pane VWfou, 6 Term Htp 118. 7h£/or’f eftse, own, \ ol 
vih. J28 
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ground* that tlic\ <1* d wot belies e *■ the Bankrupt's account 1 803 
This application p*. wnts a > rry duLtout case. In the 
■ last e\;» ml nation theie is no tnutiadiuion whatsoever ; / m ** 

♦lie los* of the notes i.» put upon a diiTeuu oo ting, and - 1 ^*"’ l,s 
the mistake admitted m the Jot met account v explained* * * 

The object of the powei of the ( ommi^ion»Ms 1 , t<» ,,om- 
pel a disclosure lot the hem. hi o» the ti<ditotw not the 
pwu&hmcm ot the Baukiupt If On < leduoi s cannot dt* 
iuehencfitirom««u> .invwor, tli u t mi !>* ohtumd, aiul 
the imprisonment, itutlu t proti act'd, c an li.iu nu otha 
effect thin punishment he ough* tone di-ihugt d - how- 
ever dissausfai lot \ me tU ouiu 'Hit 4 - » ui (}j»u t<t* oitlv 
twoms either imp* e ten Me , 01 l»* compelling 
him to couhv a capital Uh»u\ a atu it»on, in which no 
Subject should he pitu d \\ h* lhu, the u toie, t 111 n story 
is true ot JaLr, hem,.; tpoi« (he iiu. oi it it v from ton* 
tnulution, and pj >h.d 1< , h« ought not to he remanded. 

Mi * Romii*\f, )<,' Uu !*\’' i /,tr's — 'Hu account, foimerlv 
given by this B mktupu wa-» p**Hh« tlv »nued*Sle , and the 
Court of Ring’s ft* n» h thfut^fit the commitment light 
The account he now gr. t-», upon *niorm.itioo, wicivcd by 
him two >cms aiui he gate the burner account, with 
which mfoTtnaikOn in his | made applica- 

tion im eight rears, c.pialU me i edibh 

77/ r L>} (t (,n \ mmj •, ml, Im did not belit u a word 
ol this siorv . andoidiiKl the ftuikmpt to h. h m.inded , 
desiring, liut (he Crimnu^ionc t 4 noulcl be mfoimeds U 
Wi5 his Lordship’s unh, (hat »ln v should < all the B.uA- 
rupt and his wile before tin m, and examine them both 


The application of (ho Binkn-pt to bt disthai'.cd w is [ *>13 ] 
renewed In petition [a) 1W)> Mh,i 

The ftunkiupl'* wit* , upon lit i c\ uuii*atioii helot c the 
Commissioners, confii mod his hi .1 o count ’i’he (Com- 
missioners ceiuhcd, that th« Bank* upt <1^< hues to gi\ e 
any luithei account, ih.it the t\ mwnaii'ui ot Ins wile 
appeal ■» unsausfac toi) that a consider tbie put of his 
ptopertv is still unaccounted ior, and then ion he was 
remanded. 

Mt. Cullen^ tn wpfwt of th * I\ntio ?/, insisted, that the 
Bankrupt was entitled to lus dior barge iipmi ohe ot those 
pi minds: either Ins account, winch is dueith consumed 
l>\ his wife, is true : oi, if iiKc, the lesidt i* imps i ton- t 

mem, until he confesses a capital felony, that the juiis- 
dntJon by commitment was given Joi the put post, ot dh- 


J Tuylor's cast, antf‘ l vol.uu.3vS ^ 
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it 805. rotery only; not example ; for which purpose a ilifleimt 

mode is pointed out by the Legislature. 

Mr* Romdhjy Jot the Ami* nee v, observed* that nothing , 
Nowlaa. had passed since, except, that the Bankrupt’s wife had 
given an account, directly contrary to what she formerly 
swore; with which the Commissioners were so struck, 
that they i cad hei lonner examination to her, and point* 
cd out the contradiction, before the) would peirmt htr.t'* 
answci . 

The IorJCu \. h ci i.f or. — When this case was formerly 
before me, I looked into all the authorities Jt is tin 
case of a person, against whom a Comnussiu* of Hank- 
, ruptcy has issued, hi ought be foie the Commissioneis % 

[ 514 } and bring examined as to what had become of his pro- 
perty, he doc> not object to answer upon the giound, that 
the questions tend to call for answers which might im- 
plicate him in crime, and which then lore he is not bound 
to answer; bat on the othei hand he did state what he 
called an account . and the ComuiLsioneis, attending to 
what he said, thought it perfectly unsatisfactory ; and 
therefore committed him. He was brought up by habeas 
cot pus : and the case appeart d to me to be reduced to this 
question, scry unsatisfactory to a Judge: whether upon 
my view of the answers tlu\ wxne satisfactory , and the 
lull pet suasion of my nnud was, that they were not satis 
factory 1 was therefore obliged to remand lnm. One 
ground upon which the last commitment goes, a-* certified 
h\ the Commit** mtrs, is, tint a considerable part of tin 
propel ty still remains unaccounted lor. 

As to thi giound of this application, that the questions 
tend to mak< him accuse hinw If, ui the administration 
of this part ot the justice of the tommy that case must 
be distnu tly brought bofote the Coint m another mannei. 
The Bankrupt must btfoie tin Comnussioiu rs make his 
objection; *o that the Comt upou the application may 
distin* tly see the natui e of it , ioi a man may if he chooses 
waive lus objection to answei any question, and may 
an 3 wej , and Bankrupts often do answer questions they 
are not bound to answet , j"d perhaps piudently; as in 
many instances the utmost se\eiity of the law may be 
applied , and they may redeem themselves from the in- 
clination to prosecute. As, therefore, it is in the power 
of the Bankrupt to answer or to demur, the couise upon 
application to be discharged upon this ground is, that, 
being before the Commissioneis, he must demur to the 
question , and then the state of the proceeding upon the 
return to the habeas corpus must be accurately brought 
[ 515 3 before the Court, and that course not being taken m this 
.■V instance, it would be very dangerous to dischaige tlu 
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Bankrupt If the answer was unsatisfactory before* it is lf>OJ, 
admitted, it remains much so ujw, the wife swearing 
• directly contrary to what she swore before ; and the cir- *£« /■»« 
oil m stance being certified, that still proper r remains un* ^ Wlv 
accounted for, how is this to be distinguished horn /W~ 
case ? (a ) As tong as this is the *>t.Ue <d ihe case* I 
fear, the Bankrupt cannot be disci uigcd It l rouU dts- 
*hjrgelmn from this commitment upon one ground, 1 
mast remand him for the other cause heie stated If all 
the piopeilt had been obtained, that would li.ivc been a 
veiv piopcr gro mil. in th si case piubably he would have 
been disc barged 


The Atlui rr/j-(Tt..i*iaL t*n»l #Jf/- Culi< m support of the Jht«.27 
Petition, 10 addon*.* to the c u cum stances mentioned be* 

(ore, ohsi .\ed, dvt the estite could not delive any fur- 
ther benefit* the Asugnees hating «old their interest at 

a loss of ‘da p r l ( ut 

• * 

'The Lout Cii \m j i to* — There is peculiarity in this 
It the mswer* an* unsalisfactoiy, though tin. c xa* 
inzmtion tan b'* *d no u*c, yet, it the commitment is 
legal, upon the vm of habeas lOtjm v I hue no right to 
<ltschii» go rlie Bmkiupf 'Hus t*x re of things is fiuruku : 

(hi B mkmpt eluting ten tears goes \aj umatislai tory 
nnswii., jdaciag Inins, If upon disc lu-ui.-s, that.annot 
h ace any doubt, tli.it he h is hec n c omeahng Ins proptitv • 
by ate uleat a i*msidtrablc part r»t the property is got to- 
gether; and a ice. jinnutnu m has t.ihon place \vl e.i the 
t xair.ination tan b. ut no ir* to the c»oditois. But tin* 
single question upc.p the writ <J ‘labitH *'jipus unde i th it 
singulai sure of utiumsunct % is, whither the comm t- 
>ncnt is legal * if it is, I base no dilution to disc lung: 
him. VVhethei Commissioueis should, imd< i s»uh v *m um- 
stances, loibear to commit, is a ui\ ditkient cpm non 
'There aic two s’ilj*cts i«>» rnn'.idei alien . 1st, wluthn 
the Bankrupt stands in that situalum, iha* act ending to 
law he can he calhd upon to disc lose a ci.me: espeuallv 
where it amounts to felony: vi/ the concealment of his 
effects: next, upon die writ of habeas < Of pas the Court is 
obliged to consider, whethci upon the whole, that nas 
passed tn the coarse ol thi Bankruptcy, there ts not lea- 
son to disbelieve him, when he ‘ays, he cannot make any 
furthei discoveiv without giving pi out of a mine. The 
Commissioners do not appeal to hate tak a it into consi- 
det.mon in that way, butha\n gone upon this ground , 

fn) VUK. tn-v 11?: 1 :t 5 
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1805* that he was bound to tell them, whether he had committed 
a iapital felony*, or not U thtj are right in that, I can* 
f\ jaut not deliver hint upon any such consideration as that fur- 
Nowmx ther examination can Lie of no use to the creditors for, 
if the commitment is legal, 1 am hound: but if they have 
no right to ask the quest inn, they have no right to consi- 
der, whether the ain»\veis arc satisfactory- or not. 


>»o oidu was nia* 


[ 5t 7 ] A*’ pwt* TWOOOOI) 

JtogkXM&V? 

Separate IN J802, lAchtton and // iU n v, piopiiolot > <>1 a patent 
Commission of for a hie or steam-engitu , took into pai»m rship *fan'*& 
Das/nvooJ and John Aqmw n paimers in tin* l*mk ot 
Strang DashxvooJ, JsfUi zr, and J’rut n ( , lo/nlon* lor two 
sivlh parts tach , and ili/win/s'*/ and jointly and 

% e\crall\ covenanted to pav to Dhlut^n for hi > own sole 
use the Mini of 4000/ with mkust tioui the 25th ot 
ftlauh* the puiod, iioiu which the pa* ti»ushlp na* to 

agreatei and Co steppe 1 pa) mt nt, l lJnto\ was mdi htetl to ihtin, 
•mount, to for ad values hi lumas Bankcis, to the 'mount of 17/ ( M. 

^ 13.>*. lit/ In ifi/nfi, 18‘i.J, tht H inker i itcepU cl bills, 

drawn bv to tin iiuount o{ : l u>u/ whuh hi dia- 

* ounted, and paid onJ\ lorn/ towards pimiding im tho^c 
bills, whuh bt i anu due., altu the house had stopped 
pajment Upon tint ev nt a sqiaiuU ( ommisMon oi 
Banki uptc v i* sue d :tg mm \t»nnn «m<i* i „ tin h (Commis- 
sion LI Jit ' • piovcd a cUht of l .no on an omit of prin- 
cipal and inkiest, clue unckt *he agiei uunt t/f the 27th 
of Minth , 1802 In 'fuhf , iwij, VJusilon in * onsidt ration 
of 3a 00/ assigned lin >lt !>t io »///'/ lutlnk 

The petition was presented tn the misters under a gc- 
neial assignment of the c,st<at ot Sfnitu><, I)it\hw'*cd y and 
Co., stating these emumstames, that the patent was 
void: that a writ of tr tie Jtuiat, to tr\ the validity of the 
patent, was obtained , upon which issue was joined, that 
an action was In ought !>/ VAJuton against the Assign us 
of the separate estate ot Ac>)itxtj fora dividend; that the 
assignment to Maty Tnllctk was made without constdeia- 

|(l) &ee Dalr et ul Jlc of FuUw \ .’imerim/i mil Aj/Wi & their cit <’1.1, arid 
'**kc, j vJobns. Cha Hep. 14, ami the u marked upon the Vhuncelfot J 
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*on > Witti a new to obtain jnyint m of the divid* ml from IMcV, 

the sep-uaic estate of Sgnew y whil-* the debt «j| > EUknctt t^-sj 

trns due to the joint estate, suggesting, that a* the sepa* /J> /»*ii £ 
Kite estate will b* more than suihucm to pat *hc separate 1 " tl 
cMiis, the joint ciediioi& ate ultimate iv uiieu^tnl jo th.* T * 
question, and piavmq, that /-/«/* j/wi and /J/v ^ /,/,.► 
may ho lestiahied from pioieuhop at Law a^.iov.i the 
A -.signers -d the separate esuu oi i\§ h~v Jui ih dm* 

* d* n<V until aftei the trial as to the \ah<Lt\ ot the ».u> m , 
and, dial, if Hi* 1 r»^?it to the ]Mtv*U shall {,, established, 
all pro* ( ( dings i\ the i.*l»oii ic#t tlu dividend ina\ l«j 

* ftta*d, iiiitil pawmnlln / /V //o / ol the d» hi oi 4/79/ « i« 
tlrf. due In him to tin joint < ,t a , and until lie Ji.ii) 
have taken tip the bills lor s<)00/ 

The AtLrrii v-Lew.?/, o/.V V; AW •'/«/, m \uj*]Kit e/,' 
thv Vrtitun — 'Hie decision of Lotd //cu -/»/// in Expert* 

^uinien^a J is in imthoul} for pei milling the set-off in 
this case It v i. h| b^ hai d, that tins separate l realtor 
f»h«»ild re< • *hr hentM he seeks out of the separate 
‘•state, without an obligation on the other band to p»} his 
»bare of the* othu debt, ft is suggested, that nine's 
estate will pi d»ahi\ b t *okent Suppose the sum of 4 fJOtV 

* omingout oi hM*ep.*rnte« state to the general pauneiship. 
would it be just, that Thu, tun indebted to the genet id 
t .irtni rsliip should ta!»e* ih.it fund , and then, ha\mg made 
away hin piopm», should present his own insolvent v, as 
till die s.ilisfac lion to b* had from him * Kvov pimupfe 
lecjuues this eijumnL ai rangcoient : not to s. toff a sepi- 
latc against a pnridcbl, lu»t to h iw eflij t .igatn^t. t*w 
balance, in whu li • at 1 ' i * int* u st< <!. « i< at ot the c! m.md 
of the other. I'ht uitei<*,M.l the pattnus. not iiabI M i'« 
the separate debt, t mnoi h. oh# led id. is l ^ * no! <1 

petal upon am an mint as it is «leai, the d* \t\ dm »\ 119 } 

/ inert on , is much mou < onsidiiahlu tii.m that, wim I* * 
due to him. '1 hi> r,iu stioti ol sit-ol) «s* urt* d latch ( /; 

*n the Bankruptcy oi Lu^itll and T/utli. 

lhr Laid Cmani i t i on.— in the case L v pm tt i^mn 
ten\h) the partneiship d**!*ts wer# a.tualb p ml 1 do not 
'jiutc understand it But, ii there me dc hi i which ( m 
not be set off at JLaw, < an it h“ said, that sot tli* «li i«i . ol 
the Bankruptcy ate to b< suspended until all tho ac 
counts are clcaied, m older to see, what lights of *et- 
oflf there may be m the lesult* 'I'hat should have been 
considered bcfoie that c use wa** detetmuied. The con- .font and 
-i c j iemc will be, that, when there* are joint and separate sepir.te debti 
lebt 5> which rannot lie sc t oil igamst each other at Law, l^^ t sch 

cadi other at 

, * / \t>! 1*1 248 , t •! J p » 1 ^ f. b pane S ft *h f t •'fit f '1 J UV r 

, 'if \oi, in, 

• \ , s xr 


4 > 
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jtyis* iu every Bankruptcy Hk proceedings must be suspended; 

till Hie accounts ate taken, and it is seen, wh.it the join* 
/ 1 j>u'te estate will pay, and what the sc-puate will pay A no the? 
i ufi.uoD difficulty in that < a a , whu h f do uot undot stand, is this - 
the Commission m is against Sh* ul alone, iVdham »* 
paid all the paitm rship debts 'I heu, if demands weit 
due to both, ihosu demauds would he iccoeered ;n thro 
names , ami ih. n, il upon the to u«i ♦ h aui r iht m tin i*“ 

was a c tear sutplus to ^btphtuL that vouhl b« pa* t o'» hi 1 ’ 
general sipaiate •- # .tat» , u> h, handed vo as a»«h to hi 
Assigm* s f in trust <c v dl hi* p , «n uul t'*i. . and 
would not hi kit n» uu pu 5 t , %) ) t < « who 

paid that joint d* ht , 5>»it Mould b* dp •>)• , a* p»u ut 
tbt sepaiau esiit \ amoiv, .d* »h» ’.^ao nok. *.> I lie 
eircum.stnnu , thtf tlut< w.u t p r »d othei 

sepai ate uodilins v,» iv.t m* »n. s \s* iit.nh’ i * ?.t 
that case II n « <. mil. »• t .ha* *d jw 

£ 52 0 1 crcdilois we? a p'vd ds*. H<i aod 1 '». . u *» . /.iH 

not upon Ha >i j,md t _<-.»!< h . a< • i o t'» <r mi 

that niomni* »i «} 

dnidualcn hio* i* « *. - « , win i* . t ( gi i 

total* ihe «» '.*u.« .v* 1 ' ' s.d ’ * vi s n \u hi 

m tiiPU not mi di.it in I » i ' a. 

seputau inrjitor "he, .. i»‘ i I » , i‘ ft* j m* 

dclits b »pg paid, d . . i. < », a*s, rb , j« di * !, 

vnk d, not « ‘oiJjjo, * »■ ip Ih! n f i i thv * 
dituis, bat u«»n hog to j*-d , i *>po, 4 h.i * ,r 
In twee" tin m >i.!v< - flu#,* ,i hin . p;.*.* *■ u. *# * *i 

tutecl h) tl da m.'iu , **/ t! 'phi/, o’ ■ 

paid to 4 he jo.! t » tiu UjuI r« . «yu\ * d <t ‘ 

pailnrtship dJu , i nyht in hm pun**! .1 i;*> 

ci edits to >y i thoa * edn t him * ims . i * ^ i 

himsell ugh 

//«( — It i!>t i't" mu'h's*. *'n' \n i, <« hii'tth . 

which A\a* hi . pioj.oi tit n 

J/i (,<> L , j jr >V it 7 l»li.tkytn* ft s tj<*t 

r i he crum ol at-ofF is in (»ppijsitn»»-» iu a .i kaw, ho 
k>ie Mu Justici lid! * , and / /• */• / 7/, i Thin 
is no instance o 1 a hdi n uii* \i th% li.-.d* hip ,p J j( iu in 
not setting oft .litnands Com !«• <»t h 'j.uu wdlnm 
assume such a juu dici.au uul haw mt c>v«ne furtliM 
than the Law : h,\ ru-U OcK mku : , !jj lecpn.ing nniru- 
alit\ . that the debts shall Li dur m the same right. I've 
as at Law. r I h* Assignee ol this debl is in a diflez* «u 
l 521 ] situation in Lcjuitv bom that, m which she would si md 
at Law : a chose in action being assignable in K'jum. 
These is no puvit} , enabling these petitioners U* iik i 
bilk 1 he case, £x paitv J^utnten, (a) relies ahogctlu r 

(a ) Ann*, vol s 105. (AM Atk. 235 

f <*J p 521 Atfe, >ei ac 
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upon £\- pm*? rdiVuirl'i , ! I*) ^hudi does not appear to IW. 
have received a ditiaon, .uul piohabh etidfd by tons- ^rrsJ 
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the whole froth,, jvith the exception of the, matters alluded 
to m the preceding answer ; and offered to. swear* that he 
had not refused to answer for die purpose * of concealing 
any fact* which 'syoulcl show fraud by, the Bankrupt or the 
petitioner; or would affect the estate, or benefit the cre- 
ditors^ but the Commissioners refused to receive that 
deposition, or to admit him to prove the debt. The peti- 
tion luither stated, that the Commissioners te fused to 
permit him to prove, upon the ground, that he hacf re- f 
ceived sums of money fiom the Itankiupt, the applica- 
tion of which he hail not accounted foi , which was also 
stated b\ the Ccitificatc of the Commissioners, as the 
ground, appearing bv the examination of the Bankrip^. 

The AttOf nctf-Gena al^Jor the Ptdtion . Mu Pomillyifitf' 
the Assigna s. 


t 53$ J The Lord CHANcr.ixoR.-~-ThK is a new and very, im- 
portant question. The Certificate impoi ts w hat is contrary 
to the statement of the petition, which does not amount 
to an admission, that the petitioner did receive any mo- 
ney. The statement is singular, that, if he e*er did re- 
ceive atiy, it was applied for the use, and according to 
the direction, of the Bankrupt; protesting against declar- 
ing, whether he did icceive any It comes to this. The 
Bankrupt upon his examination asserts, that the peti- 
tioner did tci eive diffei cut sums, winch were not account- 
ed for. It does not appear, whether the Bankrupt, was 
examined to the application according to his direction 
and for his u&t. Ill* uni nation might have raised the 
neat qucstion/whether, if the t«o.k\ had been so applied* 
in a question be two* n the credit')} awl the person mak- 
ing the ipplit ation, he could have dischai grd himself 
fiom the receipt If the question comes to be decided by 
the examination of the petitioner, it stands thus. Puma 
f(u /r, upon piovm*; a bill ol costs, the creditors have the 
same light to lnquiic, what the paity icicived on account 
of his pun* i pal, with a view to set-off, as if both parties 
xolvent vvuc cun it nding If the ground of the Commis- 
sioners was, that the petitioner’s i c fusai to answer amount* 
cd to an admission, that having received sums of money, 
he had illegally applied theui* that is an incorrect mode 
of reasoning . the principle enabling him in a Court of 
Justice to say, that* if they have no more information 
than they can have from him, thty have no information 
upon whilh they can act. It would be a singular applica- 
tion of the principle to hold, that, the Law protecting 
r him from answering, they shall use that protest as dis- 

tinct evidence of guilt, as if it was confessed* 

C 934 J But, take this in another point of view, whether the 
parties hate not a right to know from the igp$hdclual, or 
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’to the fact alleged and sffrom by the Bankrupt, that he 1805 , } 
has received different sums of money; first, whether he Cvj 
jha$ received the 'money ; Sdly, how it has been applied. 

The first question, if connected with the other, has a ten- s ' Nl * 
dency to bting him into that situation, iu wlu.h he inay 
avail himself of the principle, protecting him frem a cn- 
mitia! prosecution. The consequence of his refusal to tell 
whethi r he received money, and how it was applied, is 
not, that any Court can say, he has illegally applied it; 
hut eveiv Court m.w say, if the paity will not give that 
miormat'nn, w Inch i* m ccwu v to decide upon a civil 
they must ]it(jf ted iipou that, which is evidence: 

' the Bankrupt ■» oath, that the petitioner did receive 
■fiKmey : and, it he w ill not say, whether he did, or did 
iot receive it, so that opportunity may be given by Inves- 
tigating and piu suing it to the persons, to whom it was 
paid, to get at the tmth, the result is, not, that I shall tell 
nin* be shall answer, or, that, as he has not answered, he 
i« guilty: blit, that, if he will not furnish the means of 
satisfying the Commissioneis, whether the money was 
properly applied, or improper l\ , or was not applied, the 
effect of his protest against answering amounts to .this, 
that it must he concluded, thcie is a put pose which makes 
it preferable to him not to place himself in that situation, 

In which it is possible to decide the tine state of the ac- 
count. But, I think, this h is not bicn examined yet upon 
its true principles* and consider mg the diffeience of the 
Certificate and the x pusentation m the petition, the 
Commissioneis should ag tin give him an opportunity of 
applying, am* should call upon the Bankrupt to br exa- 
mined as to the pav »tv nt, and the application of the mo- 
ney, and, if tho\ shall n fuse toteuiw the proof, they [ 525 } 
mar specially certify the c 11 * t of the c ta m l nation of both. 


An order was pronounced anp|dinj»U , but with thib 
qualification; it the petition i and the BanKiupl think 
proper to be examined. Another inciting was tilled , at 
which the Bankrupt icpeatid his statement as to the fact 
of the receipt ol money, an 1 that he had no doubt, the 
whole was applied to election purposi s, according to the 
trust reposed in the petitioner; but knew nothing of the 
fact- The petitioner still declined to make any further 
admission or disclosure lhan upon his former examination. 


The Ltod CitA^cri r or — 1 his debt cannot be proved. *%’ 

1 he proposition is clear, that no man can be compelled 

to answer what has any tendency to eliminate hun. But 1 

has any tendency to crinuiu&e hita^ (I?) 


J»Um' the docti me fully stated by*,hiet 2 U f Ii'*tnn*on*i Report } See, also, j Ngp 
\ use* . «!/■■* haft m ItKn'i Trial , >ol. 1. 1/. 2v7 to * ^ 
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the consequence is inevitable ; that if it can be evStiiblish** 
ed, that he has received money that belonged to the Ban!?* 
rupt, and he chooses to protect himself against answering 
as to the application, he comes under the difficulty, that 
he cannot discharge him sell of the leceipt of the money. 
Individually, I have no doubt the petitioner applied thib 
money accouiing to the directions of his employer. But 
the petitioner still declining to answer, the question is, 
whether in Bankiupfcy, having traced to a person, com- 
ing to prove a debt, money, loi which ht is puma fane 
accountable, the crcrhtois, as well as the Bankrupt, have 
not a right to insist, that he shall diHhatgt himself: and, 
if he chooses to say, he cannot, without showing he 
done something illegal, the consequence is, money is traced, 
to him, and he cannot prove it has gone from him ; at#J 
therefore necessarily it must be considered as still in Us 
hands. 

Petition dismissed. 


1803 

November 2 S 
1805 


LORD ST. JOHN o. LADY ST. JOHN. 


Aug 27 LORD and Lady St, John having lived apart under arti- 
Matter m cles of separation, a reconciliation took place : upon which 
an answer, re- occasion another instrument was executed by them and two 
inj^to’the 0 * trustees : providing, that Lady St. John might at an) fu- 
tmt made by ture time, vvitn the assent of the trustees, oi the survivor, 
the bi!l, not his executors or administrators, separate irom her hus- 
whllujvcr^Tnay ^ auc ^ an <l take a 'vav hei childien, and upon such separa- 
te the nature tlon reviving the provisions oi the former articles. The 
ofit (1) bill, hied after a second sepai ati on, to have these uistru- 
A» to the vnents dclivertcl up, inqumng as to the existence oi dis- 
w Equity of W P utes > atl< i the cause of the separation, the answeis stated 
articles be- several circumstances of conduct, previous to the first sc- 
tweentiua- paratton, as well as after the reconciliation; as to which 
tori tnd wife they were referred for impel tinence and scandal. The 
Master’s judgment being in favour of the answers, an 
with trustees, exception was taken to his report. 

in this instance Mr. JRomilly , and 3 Jr. Grcenhtll \ in support of the Except 
S uthewife ****** contended, that any facts, not material to the deci 
may at any sion, arc impertinent, and, if reproachful to any of the 
time with parties, scandalous : that impertinence may be ascertain 
the meat of by trying whether the subject of the allegation is 

OP r ihe StxrmOr, lu» executors or administrators, separate, and take away tlie dull In r 


r- 


i k Urn i 


* 


f(l) 0W« r AUr*t'U I Johns. Cb». Bop. 106 | 
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matter, that could be given in evidence between tfae par- 1805. ■ ‘ 

ties. They cited Ex parte Top ham, (a) % ,J 

* The Attorney-General', Air. MampcUl, Ab Piggoti^ and*^ si Join 
Mr. IVoQiikson^jbr the Repot t . — The defence of the trus- q v 
tee', cannot be distinguished fiom that of tin rife, The 
trustees are bound to defend the deed put nto their E * 3 

hands, and to support hei interest. In such a suit, the 
uiciimstanccs, that led to the scpaiauon arc ixuemely 
inu\cnul , and il relevant, they c annoL he scandalous oi 
impertinent: Ft nhr.vAt t \ . Papuan* (n) If the deed is 
void at Law, tin Plaintifl cannot he bait; but the con* * 

.duct of the husband ma\ have been such, that this Court 
jwiit not help him, or depute tlu wife oi the protection, 
to which she may be entitled The circumstances stated ' 
jin the answer* therefore, though ceitainly they will not 
alter the construction of the deed, may lie material. The 
Defendant is asked by this will, whether disputes did 
not arise. She answers m the aflii raative $ and explains 
what they were. The Court will see, that it is utterly 
impossible, that the passage can be relevant, be foie thev 
will expunge it But, without considering stiicthy the re- 
levancy, it is sufficient, that the bill gives occasion for 
these passages, in which lespect there is a distinction 
between a bill and an answer. It is put upon the De- 
fendant to show, what weie the giourds of her consent 
to sepaiation. 'Hit point, whether it was reasonable, or 
unreasonable, might depend upon the amount oi piovo- 
c ill i on. In Guth v 6 '///*, \*>) The Ma\tir oj tin Rolls col- 
lected all the authomus, and upon full c papule ration of 
them decieed a speciiic pcifoimame of articles of sepa- 
ration at the suit of the wile A. necessaiy consequence 
ik, that the Comt would giant an injunction again n the 
husband, suing m the Spnitual Conrt, which was the 
question in Booth v. Booth, (t ) mentioned bj Lotd A Ivan- [ 528 ] 
ley: but the uaultoi the application in that instance does 
not appear. The e\picsis stipulation in this case dis- 
tinguishes it from Fh u her v. Flctthtr , (a) m which Mr. 

Justice Puller^ sitting loi The Lord Chamcllor , held, that 
the subsequent cohabitation put an end to the deed. Be* 
fore the Court will decide, that thi^ instiument is to be 
delivered up, leaving the husband to the exercise of all 
his rights in that character, the Court will know, how he 
has acted towards lus wife; whether then society has 
been, and is likdv to be, happy. 

( a ) In Cktmrry, htfoie Lords L'onum&sioncrs Eyre, Auhhnrat, am! 

U i'un 

("a) p 527 2 !/•*. t\ ffin v. Cooper Ante t tol vi, si 4. 

( b ) » Jtro C (*611 
f i . In Chancen, btfoie Lord flat d<ucke. 

. .! - p m.3&0 € V 619, « 
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3805, Mr. JRomitty , in That distinction unon the ex- 

" '‘\svsJ press stipulation in this case, cannot be inaintained. Not- 
lord «?i withstanding the .case of Lord Rodney V. Chambers ,(b) 

'■ such a condition catfnot be valid* Consenting to live to*- 

Latiyb/. otar g et j, cr t h e y carino t stipulate, that dt a luturc period they 
xv ill not live together as husband and wife. Even, ad- 
mitting, that the wife is to be considered as a jemt soh, 
that provision cannot he valid, foi it would not be valid, 
if in an onginul settlement, previous to mariiagi A 
man cannot bviore m image stipulate, that he will be se- 
parated fiom his wilt at .* u ruin [»ukkI ( not knowing, , 
what will be the state ot his family at that tunc, TljftV 
Plaintiff could not IcgaJh stipu! ti % is he has :*ttcm»$fe$‘ 4 
that he shall have no authontv his daughter* | Mvfcw, 
lug at that time four daugliters. The wife is to ham 
thority to dissolve the marnage, unless these tru&tffita 
interpose, and do not approve u . a new jurisdiction, 
substituted in the place of the Ecclesiastical Court. Ttiij* 
extraordinary power is vested in both these trustees, and 
the sun h or, and the executors ami administrators of 
the survivor: so that it might come to a ci editor- By 
[ 529 ] the express terms of the instrument she has power todis* 
solve the marriage as often as she pleases. It was not 
necessary in answer to the question, whether great dis- 
putes did notarise, to state, what those disputes were. 
This Court has no authority to enter into the circum* ^ 
stances of the husband’s conduct, and the state of society, 
in which they live , but must detide upon the validity of 
the deed, accord ng to the established iule* of Law ami 
Equity. 1 hose questions ate b\ the constitution of this 
country to he decided by the Ecclesiastical Court. Theie 
are very lew decisions upon this subject, and it is ot 
great importance, that it should be well understood, what 
is impertinent and scandalous, and what is not so* 

The Lord Chin* fcior upon this occasion went much 
at lai^* into the consideration ol the legal effect and 
validity of such an instrument as was the subject of 
this suit. 

The question, furnished by a case of this soil, is one 
of the most important to the public interest, that caii 
fall under discussion in a Court of Justice. When I see 
Such dicta, as occur in the case of The King v. Mead, (a) 
falling fiom great men, and establishing a course of de- 
cision, that can be demonstrated to stand upon no prin- 
ciple consistent with the law of the land, 1 fed great 
difficulty in deciding upon such authority. Considering 


(b ) IFai*. m 


C*J p.529, IfrhW 
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the consequences, aird the late cases, (h) I am now au- 180$. 
thorized to say, no attention is to be paid * to the dicta* Uvsj 
. that after a deed of separation executed the wife becomes toiil si j (! i* 
to all intents and purposes a feme a $/e. How does she 1 
get into that situation? She cannot execute any deed. Tjl,lyS J itm ' 
She has not the power of conti acting. Thr hi e tonside- l # 3 

ratiou therefore, independent of all pirmples ot policy* After* deed 
js, how does that become ilu tonti in of the wife, ‘icily, execuTed^he 
if Ok husband * an cnahL In r to do that % does she be- wife 5* wot td- 
come to all intuits and puipo-e' a /»/»•# s'jL j ( '.an sli* be all , 

witness again it hu In** bund' Can die he guillv °f ? urp 2!Sf 
ft#0ny m his presence f J wentx -‘i\t \< us ago I could 

asked with confident, k»u»u an mum be main- wituewag ^ai fr 
taifted against her ; and 1 t an now sa> there is no prii** h * r husband* 
ciple for that proposition, which however, prevailed fotonvTnuf* 0 ^ 
through a long com sc of decisions, founded upon dictum presence nor 
followed by dictum: but, when it became necessary to «an an action 
state the principle, it fell , and all the Judges agiced, that ^ mwn ^‘ u# ' tl 
it was impossible to maintain an action against her as a a £ am,t 
feme sole. 

Independent of the effect of the contract of marriage 
itself, the rule upon the policy oi the Law is, that the 
contract shall be indissoluble, even by the sentence of 
the Law: to a tcitam extent the Legislature thinking it 
for the interest of tin* community that it should not be 
dissohed except h} the Ligislatnxe : upqn the principle 
prohabix, that people should tindri stand that they should 
not enter into the se fluctuating contracts ; and, aftei that 
saoed contiatf they should fed it to be t l #eir mutual in- 
terest to improve then* tempers If such a contract as is 
contained m the second ol the-c instruments, an engage- 
ment under the hand of tin husband, that his wife and 
children shall be lice from all control hy lmn, that she 
ohall dwell in Ins house, as long ns she pleases, and take 
herself away, xvhe*n she phases, could not be infused 
into a marriage settlement, (anti it ib to be obstivcd, that [.531 j 
before marriage she has more tapai it) to contract than 
afterwards,) how can it be the subject of subsequent sti- 
pulation? The consequent e would be constant misery. 

Then, how is it as to the children ? The father has c on- 
trol over them by the Law , as the Law imposes upon him, 
with reference to the public welfare*, most important du* 
ties as to them, it the husband can contiaet with his 
wife, who cannot by Law contract with him, (i\nd m this 
instance the contract as to the children is betxveen the 
husband and wife only,) it deserves great consideration, 
before a Court ol Law, should by habeas t oipus upon a 


fh ) fit ard y, cbh, \ Bet. & Pal 9 k Marshall v Hutton, 8 Term 

Vm.XL 46 
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lfloy. unilateral covenant as the Scotch caH it, take fiom him the 
r ustodj and conti ul of his children, thrown upon him by 
Lor<l *o J»hv the Law, not for his gratification, but on account of his 
. r , duties, and place them against his will in the hands ol his 

I/i,lySi John wjfe 5 1 6 

C T pon this pailiculat ease the questions arc, 1st, are 
these deeds good at Law. ‘2dh , aie they to be enforced 
in Kquitv , .hll\, ii not good at Law, arc thev to he «Mi- 
veiecl up in Equit' It the \ aic good at Law I st^ no 
, ’** , reason atpusuu »» *- n , tin s an* not good m Equity. 

& tilled But, a» against tin wih , n ^ i.nj nssihli' eithei in Law or 
Equity to hold them g ><>d, loi *he cannot execute qflijf 
deed. I ficqucuth ,uhd Mi Juuut Gullet, who 
I * ' it difficult to answer tint, how, ii sh» was in the saflip 
situation as a fun** sole , she got mto that situation. It is 
admitted, that, until separated, she cannot form or make 
herself liable to any contract: yet it is asserted, that it is 
competent to her, beloie she is in that state, to remove 
herself by contract out of the state, m which she is, into 
that in which she will for the first time bee* mu .apablc of 
making a contract 

[ 532 ] Then, as to the husband, is he accoiding id the policy 
of the law', capable of making such a contract ? As to 
the case of Gut/i v. Guth, (a) I tie 1 with Lord Ros^hfU all 
his doubts upon that cast, *7’) which, notwithstanding 
what is said m Jjml Rodney v. Chamber v, f r ) is the only 
instance, in which the Louit did cnfoice the deed. The 
question has ncv< i been put upon the contract of the hus- 
band and wife, l he Couit has uiwa\s put it upon the 
confute t bctwiea the husband and the ttustee, from the 
covenant of tin liusttc to indemnify the husband against 
hei debts, the existence ol which covenant ought to have 
reminds d the Couit, that those , who trained these instru- 
ments, had no idea that the wife huself was bound. In 
that way of considering it, the* question occurs, what was 
, to be done, :f the husband had sought to get back his 
wife b> force : that is, by the force of his mantal light; 
which, according to The King v. tMeiul,(d) would be an 
indictable offence: but that I desire may not be under- 
stood as being uni \er sally acceded to, until it shall be 
determined upon a special verdict. Consider the conse- 
Mamaft«not quences. The conti act of maniage cannot be affected by 
to be «ncct«4 any contract between the parties. It is admitted every 
betweefTtlie ^liere, that by the known law, founded upon policy, for 
parties the sake of keeping together individual families, consti- 
tuting the great family of the puLlic, there shall be m 

fa) 3 jB»q C C 614. 

fb ) Jtgard v Johm<m,unte t vol ui. 352. See page 361, 

( c J 2 East. 28 3. (dj X Bur 542 
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Ii»» I * » obiigi them by uheff«<4fc 

i u* oi the Law would cMrtkm the 

ni« to this Court, sa>* * ime 
. a, a\ ^ i’ 7 warnot tic r«- 


separation a memu & thwo^ except prvpter jtfcvffhm aut iiioj. 

Hi lv((*nw>i; and I bchevc they held* with Mr Justice v>v>j 
' father m Flfhhn x. Flehhe^(i) that exm where the sc* Lord s'i iu.m 
pa rati on is for such muse, if onct tlu*v tome together 
again there is a complete end of U , and th,u can nc\i i 1 * f >,u<tN 
again be made a cause ol complaint loi the sm. * purpose 
r l he Ecclesiastical * Court will i aif j < 'ui tin m di « ds , but mhesjniitiial 
d(<( i mines, vvhtthei thcic has he * n s • i *? i nut whtltt » uwi y t Joint onlv , 
and, if thcic bis not, in th » i mi oi }'k [udg« , he \s' ,rf,i>!ef 9AX *~ 
got on lx piohibitcd It m» i *i< «ri il lin> shall be sc- 

^ratc , hut he t> i>\ i!*c 1 iw '• lu d * > oblige them by 
tfHRencc to usuh imp thu i it* oi the Caw would edittkm the 

b^atrange, it the trust*. <.* m. -ni. to this Court, 

the Couit has no juiLdicuon to tit the conduct or v i vc< t ^ ru " 
misconduct of the husband and wife fot this purpose; r #533 < 
the Law has not pumitted them to contract for separa* ^ ■* 

fiott; but the trustees have covenanted to indemnify the 
husband against the debts of the wife, that the induce- 
ment to do that, something like a consideration, was the 
hope, thij ?ln* wife would hr permitted by the husband 
not to pt Wonn the duties of the most sacied relation, in 
which she had placed h^iself, that the it object in -enter- 
ing into that cotenant would be disappoint* d , and there- 
loie desiring tin* Couit, not specifically to petfoim the 
roxenam, hut to compel the husband to permit hi > wife 
to live sepai ate I11 Gnth \ Gath in) that was done; as 
it was the- deed, not ol the wile, hut of the husband But 
Mipposc , the w ih w 1*. suing loi the institution of conjugal 
rights, saving, that it was not hu deed? but, if it v*as, 
the\ could not look .it it xihi* a stiangc state of ciiuim- 
stances , if, tin* husband suing in tin E<* h sidstual Court, 
the trustees could C'one to this (/nut to compel him to 
give up his lights , hut, it 1 he wife sues, tin same Equity 
fails , for it is impossible, to sin , the wife is hound in auy 
degiee b\ a dud of this sort Independent, then foie, 
of all difficult) upon the pnlicx of the Law, there is dif- 
ficulty upon the 1 candies to be gi\eii in the different 
Coui ts. 

It is very difficult upon true principle, with leferouce [ 534* J 
to the policy of the* Law, to maintain the data upon this 
subject. No case has gone to this extent , that the hus- 
band may enter into a contract, not to sep.uate, upon the 
ground of differences existing at the moment, but, deter- 
mining, that it is fit at that moment to live together, to 
leave it altogether to the discretion of the wife to say, 
whether that cohabitation and performance of duty to the 
• hildicn by their keeping together is to continue a mouth # 

(k) 3 J 'Jro r r (ill), V (a) 3 Iho C C 6U 
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180J. oi six weeks ; or, that either shall regulate, how long they 
\svsj shall continue to live together, upon the principle that 
Lon I J«»kn patty shall think proper, li that can be so, I agree with 
^ ^ Alt. Romilly , there is no teason why it should not In in a 
L*' ♦ Si.. <>»> m illJav;C ^ttlcmcnt But we are running counter to the 
Law of the Krtlesi.istu.al Court indeed, if it is the Law 
of that Gouii, sfjMi uing for adultery or cruelty, that by 
retaining the pas: uflem e n pardoned , and we say, under 
such cncmnslaiu < s H i*. com pc tent to a husband and a 
father, upon whom the Lav has imposed duties with ie> 
j ^ gard to the wife , and sucud and afl r ting duties, with 
* , # reference to tin puhin , .is to the childm*, to stipulate 

*' with his wife, though slu c an nut contract to hotJ herself 
for sixpence, even tin tiustees not parties, that, whenever 
she chooses, she shall ha\c no duties imposed upon her , 
and he shall be a husband and a father, freed from those 
duties, which the Law tluows upon him. Tt is impossible 
for the Couit to maintain such a contract. It is said, this 
is checked by the trustees. How is it checked ? if it i . 
good as conti act, it is enough to say, upon the contract 
there is this light, and the Court has nothing to say to 
the acxjuicsr ence of the trustees. But is the Judge oi the 
Ecclesiastical Couil to say, though there is no allegation 
of adulter) or cruelty, the trustees have determined, that 
[ 535 ] these persons are to separate ? He tan look at their act 
as nothing, and must compel the panics to reside toge- 
ther Then aie they to oay heie, I lu\ r e no jumdittiou 
as to adulteiy or ct uclt v , hut upon the ccitihcate of the 
trustees it i-» lit, t at the conti act oi mairiagt should he 
dissolved * It impassible specifically to periorm such 
an agreement. 

Next, is it to be delivoed up ? That is a vejy diffetent 
question, 1 admit, m many c i"cs. If the lust deed w»* 
absolutely \o«d uugmally, oi Ik came so by subsequent 
leconuhation, notwithstanding the subsequent contract, 
aud if the subsequent conti act is void, is there any ne- 
cessity loeome heic > I have lately had occasion to de- 
liver my opinion that the decision of a Ooui t of Law, 
that upon gi ounds of policy, oi foi othei reasons, an ac- 
tion yvill not he, docs nc t de 4 tioy the old jurisdiction of 
.Tmwliction this Court: pailioularly, when* the instrument is void 
efjSqmtyto upon grounds of policy. If u is void at Law, there is no 
augment to be doubt, that, being agamst the polity of the Law, this Court 
delivered ups would ordip it to be deli voted up The next considera- 
though void at ti on is, whether the conduct of the paity applying will 
induce the Court to refuse to exexcise the jurisdiction. 
This is veiy important as to the relevancy of a great pait 
of this record, foi, if the Court is bound to deliver up 

{(1) Hamilton v. Cummng*, A Johan, Cha. Heps 54 
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the instrument, as against the policy of the Law, it wavS tao*. 
bufficient for the Plaintiff merely to .state that, and that 
•all conduct was out of the consideration of the Court. ItLoulSi j„ Ht 
i-s said, supposing the mstimncm. void h\ the policy oi 1 
the Law, it may be of great unpoitauce ai tin. hearing to f ‘ aty br JoftN * 
"Ct, what has been the (ondmi oi the Plaintiff , as upon 
•hit th«* Court may stand nrtuci, tnd let him take the 
‘lirj^n» at Law*. I ha\e consult.) aide doubt upon that, Where the 
bn tin authority . gc» to tins , that, whine the t» .msattion <ran8AC ^°^,l* 
is agamst poln \ , u i > no I’ljuti.m, that the v Plaintiff hint- 
self was a paiiv in that ti.ni>.ic linn, which is illegal. I ft tnept trim* 
Shnley v m die < ouit of / i/o *///</, a few years ^ (I) 

ago, the case ot a mat Huge br»»»agt bond, the Plaintiff [*536 ] 
was a party to the transaction, ptu tH <//s a ? mints : but the 
Court held, that, whue the relief is upon the policy of 
the Law, that is not matciial : the public interest requires 
that the ichef should be given, and it is given to the 
public thkough that party, (ft) 

The point therefore, whether any part of this answer 
» . k levant, with retciencc to ihr , depends upon the doc- 
n me Mb to /esirumcnts, void on the gtound of the policy 
of ihc Law. rhere is u great distinction between the 
different parts ot the answer upon ch.it , for, as to what has 
passed since the leomuhation, if coiubut is to hi* looked 
to, u is out thing to ^a\ , die Com l will look at the con- 
diwr Man: the ret om illation, as the (pound ot the second 
reparation , and a diffei t lit tonsich liitionas lo whatp'rsed 
beioic tlu iet on* diation, as th» ground ol acting with ri- 
fmnu to tlu second sep.uation Hu* Krtlcsrisliutl T iu* Tct lesi- 
CoiM't will not go back to what passed be foie tlu recon- 
dilation ; and tin n, uni* ss tlu bill < alls foi it, how is the SC p <uall0n> 
.statement ot the condiu t, pic\ ious to the lust separation, will not coimm- 
re levant, unlc ss as giving <ompL\ion to, and forming d* r lomluet 
the nature of, the conduct between the reconciliation unci 
the second separation Lord Thin low expressed great 
difficulties upon this point His difficult} upon onioning 
the covenant as betwe* n the trustee and the husband, 
which was Lord hint jon's pi maple jii Stephens v. Ohvr, (h ) 
many of whose opinions upon this subject were shaken in [ 537 J 
Shttiey v. Ferren,(a) was, that the covenant was to en- 
ioicc that, which the Kcdcsiastkal Law would not per- 
mit. He doubted, therefore, whether covenants with such 
objects ought to be the inundation either of action or spe- 
cific performanc e That doubt has long had place in my 


( a ) See .Ytn/fe v Ili'ints ov, 1 Jtio f\ C M3 Ha n tnh, »ok v St 
\ ol m 4j6, aiM St jtt v *S<*#w f »n the Court of tin finite) , th< 
t.-.a 1-58 

( a } |» 5 37. In Hie Court of fUthiquei, 


ott 9 

theie 


(h) } Jiro V. C 9i) 


J(l) See tftc note to Halts v. Mrvol % ante, lol tit p. 612.} 
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'* 1805. mind. If this were trs Integra , untouched by dictum or 
decision, I would not have permitted such a eo\ euant to 
Ijrircl •»*’ be the foundation of an action, or a suit in this Court* 
But, if data have followed data, or decision has followed 
Ladvhi » °i ,v decision, to the e\unt of settling the Law, I cannot upon 
am doubt of mine, as to what ought originally to have 
been the decision, shake what is the settled Law upon the 
subject. It is Kttir, that tin tasi should go to tin House 
of Lords, than th it tin Lav should limam m «his a iU , 
upon a point, coiuuttcd with du u ij wi 11-bv mg «>1 sjSfr* 
ctety. \J 


1805. The Lord Cii \ncri t or — The object of this bill ia to 
Aug 27. have articles of separation delivered up. In general, ac- 
Articles of cording to the doctrine of the Ecclesiastical Court, when 
an^enU uTby** a reconciliation takes place, their is an end of such an 
reconciha- instrument. When these parties came together again, 

non. (1) another instrument was executed, upon which it is con- 

tended, that this general doctrine will not apply: that n - 
conciliation taking plat e upon an agreement in writing, 
that, when the wife with the asstnl of these two persons 
* should think pioper to separate bom her husband, and to 

take away her children, all the clauses of the old instiu- 
ment should revue This bill mean* to insist, that upon 
grounds of public policy and Law these instiumcuts ought 
to be considered invalid, and not it main with the trus- 
tees , and, win i <. vei this cause crimes to a heating, it w ill 
[ 538 ] furnish qatstions of great impoitantc: 1st, whethei alias 
evei bt cn ilcti i mint d solunnlv , a*> L see, n is taken in the 
Couit ol King's Bench (u) to have been iroquentlv deter- 
mined, that tin s C ourt will spuificallv < \ecute an agice- 
ment toi stpaiauon, regard bung bad to the tircum- 
stawc, that the I, aw allows separation onlv for adultery 
or cruelty , also, tliat, unless this Couit will giant an in- 
junction against such a piocccdiug, as this instrument 1 
cannot in any Court be considered the deed of the wife, 
it is competent to hej, and perhaps to the husband, to sue 
in tlu EcdcbiasticalComtloricstitulionofconjugalrights. 

But the question here is, not, simply, whether upon 
existing differences persons may so agree ; but, whether 
such an agreement as this is to be permitted ; placing the 
wife in such a situation, that she may withdraw herself 
from her husband, and also take lie v ihildren from his 
. roof and his care: the lather having imposed upon him 

i» 

( ii J S e J.otrl Koi/ney v f famihn >, ’ lUt-t 283 


J(1J See Tiffin, v. 'Tffin, 2 limn. 203.} 
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{he obligation to maintain and educate his children ; and 18oj. 
ptofessing himself to be willing to fulfil that obligation: Wxa 
whethei the wife with two trustees can by contiact, and, *-ortls r John 
by anticipation, dcteinnne, that causes of separation shall.. s * 
exist m fuluie; and can act upon causes, not thonged 1 ° UN 
by the Law , a subject of very serious tonsidcia^on, not 
nnl) with reference to husband and wife, but also as to 
tlv duties and obligations of pan no and children 

[ftlu hill hid club bt ought thin, i nstm men ts before 
the C (uni, uul i taunt d rpt n gi omuls of Law, Kijuity, or 
polity, that these. aUnlc > diouM be cane died, and the 
imswerhad insisted upon die \ il *il i f \ of the instruments, 
and intended, that b> 'omract tlu husband had no right 
to relief, that would have been a sufficient answer. It is [ $89 ] 
to be lamented, that all this conduct is bt ought upon the 
record : but the bill i* so framed in the interrogating part, 
that the differences between the parties, the reasons of 
the separation, and for insisting upon it, and holding 
these instruments, as evidence of the title of the Defend- 
ants to insist upon it, are all subjects of inquiry. The 
iuit therefore involves the consideration, not only, whe- 
ther the deed is void, but, whcthci this Court is to do 
nothing with lriercn* i to the i onduct of the parties. The 
questions and the nature of the suit being such, it is im- 
possible to su>, those pails of die answer, which arc 
n untended to be irrelevant and scandalous, me so If 
lelevam, whatever may be then natuie, they die not 
scandalous 'lfic muter tlu ii foie appearing upon this 
answer is not scandalous, as it ^ relevant ^ and it not 
mclevatit, us it may have an influence upon the suit, at* 

Unding to the nature of it 


The exception to the lepoit was overruled, and the 
‘'Uit soon aftci wards ended b> compromise 
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Ex parte BOWES. 


TjHE object of tlm petition was, that a Bankrupt^ 
Ceiti finite should be staid. 


Mr . Romdly , m suppoi t of the Petition , pressed for lb 
berty to file subsequent affidavits, in support ot the peti- 
tion, in answer to the affidavits filed in opposition to it. 


General or- 
der in Bank- 
ruptcy, that 
affidavits in 
support of a 
petition to 
atay the Certi- 

brou^ht mto C ^ ie *' H * NU 1 1 0R observed, that Lord Ross/t/n\ 
the office to- rule, that all *tH. lavits to stay a (\ itihr ate must be filed, 
gather with when the petition is piescnted,f<j/ crcati d great uuom t- 
«M^ fa *uchas n i enCP * an( * su ^'‘ stcf U that lt would be buttci to rclin 
ahaUocncces- quish it, tin consequence being, that all affidavits m 
aary in reply to opposition to such a petition aic made without anv dan- 
amoavits m ger of contradiction , which is particularly mischievous 
m Bankruptcy. 

It was tlu n objected at the Bar, that the alteration pro* 
posed, would produce hardship to the Bankrupt by the 
delay. But Mr. Coolie, (awn us amir,) said, he was con- 
fident fiom what Lord Rotslijn had frequently said, that 
his Lordship meant no more than that the facts of such 
a petition should be verified by affidavit. 


»nswcr to it. 
[Ml ] 


The Lord Chancellor, said, the object of such a peti- 
tion is frequently only to wring money from the friend*, 
of the Bankrupt , that it was \eiy hard certainly, that the 
Certificate should be staid upon presenting a petition 
without having the facts verified by affidavit, but, if there 
is an affidavit, verifying the facts of such a petition in all 


{a) E* parte Butt, ante, roi. %, 359. 
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mpects, the eour$e *hottld be the gatne as upon any 
other petition* His Lordship desired it to he So* under- 
stood in future $ and proceeded to hear this petition ; de- 
claring, that fye should not attend to those parts of the 1 
affidavit against it which the petitioner had no oppor- 
tunity of answering. 

Vhe Lotd Ckanc el loh in the course ol this petition Naoldec- - 
declared his opinion clearly, that, if the direct object iu don to 
^taking out .1 Commission ol Bankruptcy is to pi event the 
execution ol a ci editor, th it is no objection to the Coat- t*k*f} mH#'* 
mission; provided it is the Commission of a creditor ; 
and not that of the Bankrupt ; which is always vitious. 

Bankrupt, that 

— the direct oh- 

jret U to pre- 

In consequence of what passed upon this petition, the cx ** 
following general order was afterwards mad< 


In the Matter of Bankruptcy, { 3 

16th Aov. 1805. 


Lord Giiakcki.lok. 

1 do hereby order and direct, that from henceforth 
the affidavits to be made u*e of at the hearing of any 
petition to stay a Bankrupt Certificate on the paitof 
the petitioners shall he brought into the Office of iny 
Secretary of Bankrupts, together with the petition, 
(save and except such affidavits as shall be neces- 
sary to be made in reply to any affidavits made in 
answer to any such petition.) 

* ELDON. 0. 
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*ov.7 0 is WALLACE v. POMFRET. 


PimJ ox- JR OBL RT JOKES M OR ETON, by his will, dated the 

fjdTnd^rc-* May, *801, after several legacies and Annuities, 

% filed? jigamst aiJ d among tin in to George Wade, one of hih trustees and 
the presump, executes, the sum of 500L over and above what the /cs- 
'ton* ***** * tator might owe him on balance of any account or other- 
w 1 sc dt 4 * u ^bitor’s death, proceeded to give the fdl*' 
eyt$|tteSStt lowing legacies . 

amqaSrtlk u And to mv servant James Staines, if in my service 
« at the time of my decease, 10/. over and aho** dlsttch 
in fa* u moneys as I shall owe him for wages or otherwise ; **nd 
war of that M I give to my housekeeper Munj Pomfiet 1000/.” 
preflHtnp* He then gave to Morn, the wife of William Pomfttt, 
tien^(3) and mo ^her ot his said housekeeper, an Annuity of 30/. 

L 543 j £ or h er hf e> f or | )cr st .par.uc use y and to Elizabeth Pom - 
fret, sister of Ins saul housekeeper, 1O0/ , and to the said 
William Pomfret 10/ He then appointed Mnhael Wallace 
and George Wade his executors: and gave all the residue 
of hrs personal estate and the mono) to be raised by the 
sale of his leal estate u after payment of my debts, func- 
M ral charges, and the probate of this my will and the 
“aforesaid legacies,’’ to Wallace and Wade, their exe- 
cutors, $kc. 

The tcstaloi died on the 12th of July, 18 01. The bill 
was filed by tin excuitois against Mari/ Pomfret, the 
legatee of 1000 , praying, that the legacy may be de- 
clared to be a satisfaction of the sum of 125/. 12 j.Cc/. 
claimed by the Defendant as wages due to her from the 
testator . 


The Defendant b\ het answer, supported by evidence, 
insisted on hei claim for foui y *.ats wages , which she 
had permitted to run in an ear at the lequest of the tes- 
tatoi ; w T ho undertook to lay it out for her; and also 
upon her right to the legacy. Ilex mother by her depo- 
sitions stated, that the testator about the latter end of 
Matj preceding his death sent for the deponent into the 
parlour, and told her, he had made his will and left 
something to thun all ; but that he had left the Defend- 
ant the most; foi, if it had not been for her, he should 
have been dead long ago , and that, as to the money he 
owed thu Defendant for wages, he expected to receive 
some money soon, and would, when he went to London, 
put her money out for her use, and she might receive 
£ 544 J the inteiest of it. The other evidence proved acknow- 
ledgments by the testator of the Defendant’s care and at- 


{(t) See the note to hue v. JBmm, ante, voL w ptSSS*} 
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tentibn to him, a$ num and housekeeper and extras- 1805, 
siona of his intention in her favour. The: evidence was , Ws j 
•read. ' * '•* H*u*m 

fc Mr. Romilly, for the Plaintiff* , relied upor the rule, j» um t , UJ(T 
that in these casestihe debt is satisfied by the legacy; Wi 1 
which rule, though it has been disappiovcd, has always 
been considered binding : Cham rys rase ( a) Ru ha * >hon 
Gtef&c ; (b) also upon the inference Irom the intt n$»on ex- „ ■* ti \ 

..pressed m this will as to other legacies , moisting there- ' ” , 

'ftgne, that evidence could not b\ admitted 

Jf. RtchaiJ * , and Mt T/iousor, /w (he Defendant**— 

Great dissatisfaction has always been expressed at the 
rule } overy Judge exclaiming against it , and endeavour- 
lng to support any fair distinction, upon which its appli- 
cation tutght he avoided. This case has circumstance^ 
by which it is distinguished. Fust, this debt is for 
wages to a servant ; and Loul Hard wit ke says, m Rivhat d- 
yon v. Grew, ( c ) that this doctrine of satisfaction has not 
been applied to debts of that uatiuc. The reason is, that, 
wages growing due hom time to time, the amount of the 
debt is not certain at tht date of the w ill ; the debt there- 
fore wants that character of certainty, which, m order to 
apply the rule as to satisfac non, is c sscnual , as m Raw* 
inu v. Powel^(d) a legacy was held not to be a satisfac- 
tion of a debt Upon an open, luimnig, account: the tes- 
tator not at tin. moment multi standing the precise* amount. 

The evidence m this cast is very unpoitant, and though 
evidence of this soit is to be received with some degree f 545 J 
of caution, it is admissible X be tc. st.it of m a confer- 
bation, subsequent to the will, alludes to the legacy he 
had given, and to the debt he owed, to the Defendant, 
and speaks of the mode he had adopted for pay ment of 
the debt; with a view to icnclu the payment more ad- 
vantageous to her 

Mr. Romilhj , in Reply. — It is very difficult to find a 
sound distinction between wages and any other debt , and 
the Court has ntvei considucd how the debt arose. That 
distinction is not taken cithei in Chance y\ case, fa) ov 
Richardson v • Grtes€,(b) though the Coiuc seemed in 
distress for arguments to auppoit the judgment. Lord * 

King relying upon immateiial and superfluous words; 
and Lord Hardtvnke upon the inference from not making 
the smalt addition of 5/. to what the testator had before 
given the Defendant. • 

Then tts to the evidence, whether that will take this 
case out of the general luic: 1st, evidence as to the in- 

( n) 1 P. Wws 408 Sec Mi Cwjt’i Nett Lee v Hu -/?, and Tohon 
v Cttiu* is, atilt t vol. i\ . 363. 483 

i 0 ) 1.MK6& (t) 3 4th. 65. (d M P tt'mi 3*7. ■ 

. . 1 p. U5. 1/, ITmt, 408 (~b) 3 Ath 0 » 
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tcntion ought not to'be received. Evidence is Received to 
rebut the presumption, where* there is not, cuprestrion in 
the will showing the intention ; but there fa no instance; “ 
of admitting evidence, where the testator has ^hpWn. bti 1 
intention by words found in the will. Then this evident* 
proves nothing 5 amounting to no more than that tn tWe 
course of a conversation upon the will, not, as it seems. 
It* thermic sentence, the testator said, as to the money 
he owed the Defendant, he would put her money out 
her use. It conus to this meieiy , that after making Hitt ' 1 
will he spoke of what he owed hci for wages as 4tiH 
a debt, and to be paid. That docs not show, that he did 
not mean satisfaction. The gift of the legacy did not 
make the other less a subsisting debt. He might also in- 
tend afterwards to diminish the legacy. 

Tht Lord Chasclt.lor. — I t would be too hasty to de- 
cide this case without seeing the will. If no new topic of 
.argument arises upon the will, the case will turn alto- 
gether upon the question as to admitting the evidence, 
and the effect of it ; for, whatever is due to the remark of 
Lord* Jlardwtvke^ that there is no decision, applying this 
rule to a servant’s wages, this case is not to be decided 
upon the gene lal rule of presumption; as the observa- 
tions, capable of being applied to current accounts and 
wages, do not apply to a will, 1>\ a testator, contemplat- 
ing, whethci he shall bv those acts of bounty satisfy 
such demand^. First, he cxpiesses his intention not to 
satisfy debts, that he owes or shall owe to other legatees. 
So, he imposes a condition as to another servant, of be- 
ing in his service at his death , a condition not imposed 
as to the legacy to this Defendant To that other ser- 
vant he gives 1()/. m addition to all such moneys as he 
shall owe him tor wages, or otherwise : that legacy con- 
necting itself, not only with the debt due at that time, but 
with any debt the testator might owe at his decease to 
that seivant. Then immediately afterwards comes this 
legacy of 1000/. to the Defendant. As to two persons, 
standing in the same relation to him, and having demands 
* of the same nature, he says, 'he legacy to one is to be in 
addition to wages $ and does not say that as to the other. 
*1110 presumption therefore, not upon the rule of law, 
but upon the whole will, is, that this legacy is not in ad- 
dition to wages $ the testator having expressly directed, 
that the other shall be in addition. 

[ S4V jj The question, whether the evidence is admissible, or 
not, turns upon the point, whether the inference from the 
express direction, that the other legacy shall w addi- 
tion to wages, is strong enough to require ^ decision, that, 
4s to this legacy, the addition to wages l», upon the face 
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o£ tie will, necessarily excluded , If it is noiy then tipot* 18CML 
%he rule ns ta satisfaction of portions >(a) &c. thesO 1 dfeste* 

•rations may bo admitted. If admitted, they are vto be ‘ W*»u« 
looked at with, great attention # to sec, whether the tieceW p *- 
askary effect ifc to heat down the fair inference from the * V »I 
written context; which is the most solemn declaration he fence admit* 
can make ; particularly as the parol declaration is not co#ted upon the 
temporary. The truth of the declarations may in a great ^ 
<cjlegrec be tiicd bv the will itself. As to the eflect of the 
Alteration upon the written will, that is always 'ft diflk 
edit question; seeing these declarations construed so 
very differently ; which I am authorized to say by these 
two cases that have been cued. If this rule of preaump* 
tion was once established, and understood to be the rufe, 
it would have been infinitely better, that it should not be 
destroyed by small observations upon small circum- 
stances ; the Court trying to find out a distinction. It 
would have been better either to have abided by $he rule, 
or to have said boldly, it should exist no longer. As to 
the ease of, Bit hanhun v Faces? ^ (b) supposing, the legacy 
of 500/. was a satisfaction of the debt, a legacy of 240/. 
was a very good reason ior not giving that legatee 5/. 
with the other tenants. 


The Lord Cimkcmtok. state it (hvitetf* case, (a) [ 548 j 

Vender v* Fowler (b) be ioic Loi d Talbot llojtb* \ late , (i) Mu 
a bequest oi 250/, to a set \ ant, to whom wagis sen* due 
to the amount of 98/ . and the kgaev was held not a sa- 
tisfaction, on at count of extiaordmait sen ices , not what 
the servant was hired ior Dajftt v (diabroft. (d) Staler 
v. Wade, (t ) Shu tint \ . *JekjU \J) Ifac fun c\on v. G, / cst (g ) 

Ilebeze v J\lann ( h ) 'lhe Loid Chamellui stated the list 
case from his own note, anti the < uses be foie f.oid Hard* 
wicket rom the notes of Mr J bddi ell , Mr, Btowne, (die 
King’s Counsel,) and Lord Hauhvh kt \ manosciipt 
notes; by which the piintcd repoil oi Ruhtadson v. 

Creese (i) appeared to be conect, I.oid ILtrdwuke ex- 
pressing his opinion, that b\ the penning oi the will there 

(~a ) Hmchchfe v. Ihnt i thjtf 1 . Sp rkt>§ v, Catm ante, \ol m 51 ft %V) 

Ttnrturrv Ba+fnt, an*t\ \ oi m» >08 Jiob,monv ft intlej. a ,f *, ynl of? 
bee f'Uther w» to tSc admission ut twdi.icc, l**de v J*'d Aamt/*, am) 

Jjt uca ' r atilt, vol JO V 3b5 

(Mi M, 65 { a) p 548 1 P tints 408. 

( b ; > /' fans JS3, (i ) In Chancery* 1 733 

(d ) In Chancery, 1740. (e > In Chaw *\\ , MSS Mr Joddrc*. 

( /*> 2 Jfh 516. ( V J 3 J)tk 6> 

( t J 2 iTro.C. a 165 519. (i jSJtk 65 
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was no satisfaction; and laying considerable stress xspbA 
the worthy u after debts and legacies art} paid” His 
Lordship then proceeded thus, (k) 

All the cases authorize the admission of evidence: 
which is clearly to be admitted in this instance ; and l 
am very sorry to add, that I think myself fully justified 
by all the cases in saying, that evidence lias not only been 
admitted, but at least as much effect has been given to 
it* as Car be said burly to belong to it I do not except* 
from this observation even Lord Him low lumself tu the 
ease of Debezc v. Manns (!) for in that case his Lordship 
held this upon the wholt , that, though the testato? haa 
given the legatee 1000/, upon mairiagc, and afterwards 
in his life 600/. more, in ail near 2401 . more than the le- 
gacy, yet the legacy was to be paid ; construing the ex- 
pression, that there would be more hereafter, as his life 
was a bad one, as indicating an intention to give some- 
thing more at his death ; and therefore, that the gift of 
600/. more between the marriage and his death did not 
satisfy that declaration. I think I may venture to sav, a 
determination, taking the other course, might probabh 
have been justified : the testator alluding to his death in 
no other terms than In saving, his life was a bad one 
That case is decisive to show, that evidence must be ad- 
mitted, and the length, to which the (Joint will canj it 

But, looking at the paiol evidence in this case, it is in- 
finitely stronger thin in anv of the vas<«* m which evi- 
dence has had effect, piovided it i*> believed, and tlieie 
is great hazard, l admit, of deciding upon what is not 
true : but I have no light to reject this evidence a«* false. 
The first part ol this diciaiution bungs this veiv much to 
the case I have cited liom Mi Ihown^s^a) manuscripts, 
that the legacy was foi her attention to hun in sickness, 
and the wages ioi seiwtc The subsequent part of the 
evidence i? an express decollation, as to what he owed 
her for wages, that he intended to put her money out at 
interval. It is tiue, as Iris been observed bv Mi . RomiUy^ 
he might have i educed the legaev : but tin. case, if put 
upon that, cannot be reconciled with what was done in 
the case upon Sn Joseph Jl ’ ijlF ? will, (b) and the other 
cases. 

This legacy therefore is not a satisfaction of the debt 
The consequence is, the bill must be dismissed : but the 
effect of the parol evidence is so strong, that on that ac - 

fk ) Thin account of the beginning of the judgment 
flj 2 j lira C C. 105. 519 Stated also by A he Lord CAancrlUn fiom 
Alts own Note. 

C* ) p 549 The King*# Counsel, in the time of Lord Sfr&wirte. 
fUJ Shudal v. Jckyllj* Atk 516. 
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count £am justified by one of the cases ( 
it without costs ; if the Plaintiffs will pay "the legacy wit 
.interest. 
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KOSh y. CU N YNCi 11 A&1 K . A**5& 

ROBERT CDN2\ by his will, dated the 1st of 
1801, gave, devised, and bequeathed, to trustees, their dkicUons'ior 
heirs, executois, administrators, and assigns, all and sin* prapunng tlw 
gular his freehold, top) hold, and leasehold messuages, conveyance ef 
lands, tenements, and hereditaments, at Teddington, and 
all other his freehold, top} hold, and leasehold premises, „^ij v jh<j 
'whatsoever and wheresoever, and cd what nature or kind Uml bought 
soever, in Great But am , and vhuh at the time of his no * 8 l ,e 
death he nltght be seised ami posse ssed of, or entitled to, tems wnot 
either m possession, rcniamdti, it vtision or expectancy, mi(I« / cut evi 
and of which he had powci to dispose by lus said will, <k nee of a 
except his freehold and hast hold messuages m Bata no 6- co, \ tla< £ w,tlx- 
In jKow , upon trust to sell, and dispose ol the mo«ie> . of Frauds. (1) 
By indcntuic* of lease and release, dated the lbih and ihcrefore tho 
19th of jlugMf, l HOI, Han if Btieu s, in c on side i a cion of cowrewnco 
000/. paid h) Rob a t t convened eei tain estates to to the 

him and his heirs , to hold to him and hi^htnv», to such wilt of the 
uses as he should b\ dttd or will appoint , ami, m default pmchat»er,»nd 
of appointment, to the use of Rob ft t L i >ur/ and in** assigns no previous 
for life, without impeachment oi wnsii , u inaindet coiam^uTiLbe 
trustees for his life to prtttnt dowel , icnuumkr to the statute, giv* 
use of the hens and assigns of Rob* it Vdinj mg him sn 

* The testator died upon the 8th of J a)iuiit>f y 1802 Un- 
der an ordei, made upon tlu application of a puu baser taie’did not" 
of part of the testatoi’s estates, for an inquiry, whether pass by Iih 
the devisees in trust could make a good tide, oi whether ^ 0*) 
any and what pait of the pi muses descended to the heir [ j 

at law, the Master’s icpoit stated, that the Solicitor, em- 
ployed by the testator in the purchase horn Betas ic- 
c eived the following letter fiom the testator, dated the 
8 th of November, 1800: 

“ I desired Mr. BratebnJge to acquaint you that I w ish’t 
tv } ou to make the title to the land 1 bought of Mr. Beta s , 

“ and beg >ou will attend that it niu^t be in bar of do^ver ; 
f oi which purpose it may be made to lidward Faux, * * 


h l' Si o Utwna v. CauUtei , 2 Doaus f(2) Jf'h'mwmv. Tkotop&n, JUviwteir. 

.Clu Hep 17t J AwoknA, 3 Jolui8,Chlw)&ep. 307. 3£&$ 
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iWfC u Esqt. Ctf London, Merchant, as trusted; and the sooner 
\Jfrj “ *t is dcme the better* You would get file particulars of 

ltosf, u the land and the value of the copyhold to be made free 

r “ from Mr* BraeebridgeP 

c^iNtiHAirs rjr^ e y ^p 0r t farther stated the affidavit of the Solicitor, 
that the conveyance of the land, mentioned in the letter 
to he purchased ftom Peters , was delayed from Novembct , 
£800, till 1801, in consequence of objer turns 

taken by the purchaser of other c«tates, depending upon 
the same title ; the investigation of whub it was thought 
adviscable to wait* The Master c* mhed, that his opi- 
nion was* that the devisees in trust can make a good title, 
except as to eleven acres, conveyed to the twtator after 
the date of his will; and, it appearing by the letter of the 
testator, that he had purchased thc«;o eleven acres long 
before the date ol the will, though no conveyance was 
made to him until alter that date, the Master was ol opi- 
nion, that the equitable e«tdtc passed under the will to 
the devisees ; and the legal estate descended upon b»- 
heir at law in trust for the devisees of his will , and there - 
£ SS2 J lore the devisees and the hen at law, joining m the con- 
veyance, as the Master conceived the hen might be com- 
pelled to do, could make a good title. 

An exception was taken by the heir at law to the te- 
port ; suggesting, that the Ma i ter ought to have found, 
that the testator had not when he made his will, an equi- 
table estate in the eleven acres ; the letter not containing 
evidence of a contract bv the testator before the date ol 
his will lor the puuhase under such circumstances that a 
Court of Kquitv could have enforced it, and therefore ho 
had not at th» date ol his will any estate, that could pass 
by it. 

Mr Roinithf , and Mt Cullen , in support of the Except 
th)K — Theie is no evidence of the alleged contract, pre- 
vious to the will, except the lettei of the testator to his 
Solicitor It is true, though foimerly doubted, a letter to 
an a^imt, stating the terms of the contract, will prevent 
the effect ol the Statute of Frauds, (a) But this letter, 
containing no teims, nothing as to what was purchased, 
or the price, mentioning o^y “the land” he bought from 
Peters y does not state a contract, that can take the case 
out of the Statute. Upon that letter a decree for aspedfir 
performance could not have been obtained. 

Mr. Mkhardsy Mr. Trower, and Mr. Martin^for the Re- 
port * — The testator took the conveyance of these eleven 
acres under a previous agreement ; by the effect of which 
3 he had the equitable interest; and might have insisted 
upon a perfoi mance. This letter, speaking of the title to 

\ 4 

2, e. 3. Sec 7a»ReyT.C><w^SJk*y.C.16S.3X8. . 
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the land bought of Peter*) i$ evidence ; and may be con- 1805, 
«id*Tv<l as forming part of, or icfmiug to, ' the aubse- Wo 
quent deed* It is quite sufficient in a letter to refer to a' Um.* 

* papei writing not signed , which, ii sufficic Ay explicit, r * 
will h*ve effect as a writing within the Statute (a) 1 he 
acknowledgement of the contract by letter is what binds 
the p'irtv ; taking it out of the mischief, against which 
tlu Statute was directed , and the terms m.n he proved, » " « ’« 
or admitti d n\ the answci. Tins lotui, directing the 
Soluitm topic pan tin coin < > ance, miiit mean, accord- 
ing to the t' a m j of the agreement, which is stronger than 
the him pic jmuon of the contract. The Solicitor 
may be c onsidercd the agent both of the vendor and the 
vendee. 

Mi* Ro.nilhf^ in Rtph r — Th^ proposition is new, and 
contra diued b\ manx tas< ih.it if u appeals in writing, 
that there was an agreement, though it docs not appeal 
what it was, that is 'ah'i *»‘ut Suppose the Solicitor 
» ould be con-idci ed the »gmt«»f both parties; of which 
theie is no cmcI *Acc 01, rvm suppose an agreement in 
thfc tmns* oi this lett« i had been Mgmd b) both panics, 
and hvl been thus expressed, u the land mctition'ed be- 

tween us, and upon the turns mentioned between 
such an agnement could not h,»\e betn executed That 
was decided in Jholie \ *St PauL(n) The mischief, 
against which the Statute'*/) was directed principally, [ 554 3 
w pc i pne as to the turns oi agi cement It canuot be 
conn n eel tin L» gi slat me intended so nugatoi\ a thing 
as to pre\« lit pi ipu\ m< tel\ a-» to the i Au of an agree- 
mint; not as to the tcnn* a is to I t Ltmenud, that the 
Statute has been so much intungcd. 


C a J v f r 'tl tmV,v»a 'n 

fb) Jnt **'<* l i It. tf < \ m »hli u^nHt iu*« ^ s b < mIi iU*> tli* 

tale Lord Cbtuml'it </l /' ’•It 1 , l ‘iru V s. / tj I >•.' pull , p ty » >, in 
thecuseof Cfttwi 1 ( o / , ii.sl < idship, 'pia* mg »«f Mu < i • t 1 hiudc 
v &7 JHaut, :«** a dcci-mm opr n llu* point, lint me Uim- A an «m« >n»*nt 
wiilim the Statute nt Fluids cannot bf <1 l»\ patol * \n l . says, 

“ It is extreme!) l.Oicuh lo rolk< t that 1 «»»u il»t .tpoit »#1 th< u *, for 
•* 1 observe, that the u poit* i has omitted to su*e tl\« 1 »< t, on « J i h the 
" question turned h< do. •» «»at state tin igirantn*, ami >ou only dis- 
"» user from the aigumcnf, what Mas i call) th- < pic * ion littmt*'*! the 
parties.” 

As that repoi t ts frt quoit I\ ic fared to, -ind, except iti U*u» instance, 
sithnut anintach crsion, it \mI 1 not he thought unpropi i to ohs»ci\e, that 
tin point m the cause being, w hat was the agn uiu ut, and the bill being 
dt!>misftcd, as that could not cons^tciitly «vith the Statute *of Fiauds be 
aaeitaincd,the *uent coiiUl bi stat* d m no other viai thanbv siting 
flu Urnis, whiJieacb pait> insisted, as lu\ing bun icad upon the fast 
mk etmg ftom the pap^r icfcneil f o, lonstitutc d the agreement Indeed 
lus I.orchhip’s account ot the case fiom his recollection corresponds pro* 
* i-cU itli the report. 

/ i. ' p 554. Slat 29 th 2. < " 
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1805/ The Lord C&AxertLod. — The question is, whether in 
Law or Equity the testator had this land at the tijpe he 
Ho*r made his will. It has been long derided, that, where a 
written agreement lor the purchase of an estate has been 
CpM-v .Hi™. execule( j^ t h e p urc basc! has the estate m Equity; and* as 
intttn ajp-ee- he has it in Equity, it will pass by lus will ; which will 
mentfoi the not he revoked by the subsequent conveyance of the legal 
purchase of # estate, (a) But that decision has always gone upon this , 
th$t the pailv has it in Equity by the force of the conti act. 
The ground upon which this case is put, is, not that he 
die had the estate, but, that this letter is i vidcncc, upon which 
specific performance could be compelled, and, that 
to to* letter being previous to the will, it is alleged, that there* 
*hiih fore he had the estate in Equity. The answer to that is, 
will twit be re- that this letter does not express the terms of the agree- 
vdlc&i by the ment in bUt b a wa y, that a specific performance could be 
eonv^ance oi compelled. It amounts to no more than that there was a 
the legates- parol agieemenl upon some terms, admitting that* but 
tate. leasing altogether to paiol evidence to *Jay, what the 

[ *555 ] terms were , and thciefore, what the agreement was. The 
will was made immediately aftei wards. Suppose the tes- 
tator had died the day alu iwaids, could his heir have' 
claimed this land by descent? The vendor might have 
said he should not ha\ e it. The executor might have 
refused to pay lor it. II the heir could not ha\e claimed 
in that case, the rtason must be, that it was not the estate: 
of the ancestor If that is so, how can the devisee claim 
the estate, as having been lus * The possibility, that the 
executor max p .v for it, is nothing, as then it would be 
his only by the \oluntaiy accession of the representative. 
But it does not r< st their. Could Pitas, or, if he had 
died at that moment, could his heir, have been compelled 
to convey ? lhc\ could not ha\e been compelled. The 
testator neither had the estate in Equil\, not could call 
for it. The subsequent convex am c, iheiefuic, is the in- 
strument, 1 \ which the estate lx < ami his; and, that be- 
ing subsequent to his will, tlu estate did not pass by it. 
The refoi e allow the exception. 


(•a ) f)u?y Pottf Uon^ hi J4- f/Vi'/a \ i f o,i i oteil thug* f»91. 
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3fS, SQM/LLT moved, that a ifanki upt mould be dis- Bankrupt on 
* charged from T an prrcst and detameis lodged against li l0t {!!!^!llL thc 
him ; as having been arrested in London m his wav 
Bath to Liverpool, for the pm pose of examination before arrcftt 
n the Commissioners , observing, that a petition is not ne- titwld^nwn; 
cfessaty foi tins purpose. asfeavHMflwen 

Mt IVethudl, Jot the Plaintiff ‘ in the Action, opposed though * 
iht Motion* suggesting, that the Bankrupt was iu London w »fti" a 
for other purposes distinct fiom his Bankruptcy. umj, bavijhta 

rrn T t • • poseofettmt- 

Che LoraCHAKci i r or agreed, that a petition was not nation before 

necessary, referring to AyktCs case, before Lord Ttur- *1^ i oimum. 
lotOr in which the application was viva vccc in Court. ( a) 8l0i,ers * 

His I.oidshipobsei ving, that the right to the discharge 
depended on the point, whethet the Bankrupt was bona 
Juk on the way to his examination, upon the affidavits 
made theonlci, that the creditor, who had artested him, 
should discharge him. and, that all parties, who had 
lodged detainer** against him, 01 who should lodgi de- 
tainers against him, before he should be disc hai god from 
that attest, should discharge him liom tliose dclaineis; 
and, that set vice at the last place of abode should be good 
ci vice. 

I he Older was tak^n In the Regi\tu : but upon Alt . 

Rom it Ilfs suggestion, that it ought to In in tlu B.ink- 
luptcy. The Laid Chain t Hot said, u would he safer to [ SS7 ] 
make it in Bankruptcy, and made the older accord* 
mgly. (a) 


(a) /tarn ht '»»! >n MJ 

(a l p a *7 Nnl» ,u\ ibv'h, ante, \ol iv. M F> pa t fX* f*nte 

JfonUi'i/, unti, \ ol vi JV: >17 


Ex' paite BERNAL. JWv 9 12.23. 

THIS petition prayed, that the examination of a Bank- The pro* 
i upt under a Commission, which had been .superseded, 
may be produced at the hearing of a suit m the Court of „on of Bank- 
Chancery in Ireland, ruptcy, Mjpcfe 

7 he Attorney-Gene* al , Mr Piggott , Aft. Romilhf , and sede<yorde*. 
Jit. Hatty in support oj the Petition . — Admitting, 

he iniigafft cause in the Court of Uunccry in If 'hnU, * ith n view to evUeilceffom the 
H inki i.pt% ewunitfon. But nut uf course 
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this discovery is compelled by the Law, why, being 
made, should it riot be used in a civil suit ? It is not ob- 
tained under pain of death. The only penalty, under 
which the Bankrupt submits to examination, is the penalty 
of pci jury, if he sweats falsely * but that peril ought not 
to weigh, where ihe examination is to be used in a civil 
suit between subject and subject, {examinations, that 
are refused in criminal cases, are received in ci\il suits. 
Thus a man, under examination btlore a Magistrate /is 
not bound to make a discoveiy : but, if he docs, that de* 
duration may be gmn in evidence in a mil action, al- 
ways confining it to < i vil cases Is it nut be tie r, that the 
Bankrupt should be compelled to pay a hivdoua debt 
upon his own confession, than that a ueditor should by 
being deprived of the benefit of his confession lose an 
honest debt ? Suppose the Bankrupt might have demur- 
red to a question, oven as the answer might foifeit his 
life: he ought to have demuned, and, bating waived 
that advantage, is now too late in the objection. If this 
confession had b^cn made in a suit in Chance? y, this im- 
plication would hair been ol <ouist, and the 'proceed- 
ings m Bankiuptcv are as much in >'un L< idship’s 
custody* as the pioceedings iri a cause in th* Court of 
Chancery aie m tile custody of r l he Loid Chute tlto* . 1 lie 
circumstance, that the* Commission has been supcioedcd. 
docs not make anv drib urn* 

Mi rvnbhtnq u , fri tie llanfavfrt) opposed the Pclinu'i 


The l /jid C»r \* ' r i i o t < - -It stiuek nru , that this peti- 
tion, foi an oi <h 1 to lune the piiueedmgs under this 
Comim ./ion of UaukuitiUv prodtued at the heaiing of a 
lau&c in the Chu u* of Chanccn m LeLuul, was new, as 
an application ol ionise I iccilkcted tequests of a 
similar natim made to my piede < « ssois, perhaps not m 
a \eiy loimal way. , but 1 had no rei ollvctum, that such 
a request had been gi anted. When the appli c:\ti on was 
made m the vacation, u oc cm reel to me, that it might be 
right in the paiticular cu->e to direct such a production: 
but recollecting the situation oi the party in Bankruptc)*, 
and the pui pose, for which it was asked, l had doubts, 
, whether it ought to be granted ol course; or, whether 

so much of the nature of the case ought not to be dis- 
closed as would show, that the application was not to 
gratify curiosity, or with a worse motive, but for pur- 
4 P§&es of substantial justice, the execution of which with 

Inference to all the circumstances made it fit, that such a 
, t 'production should be made. I was afterwards informed, 
1 there had been a case, in which such an application h.<d 
t ^®,1 k cen granted of course by The Matter of the Soils. But 
' r : jjf I cannot look upon that case as a considerable authority. 
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First, I doubt, whether The Master of the Rolls would 1805. 

have nrdde that order, if the subject had been explained. Wv J 

.Wlicre the papers are of record m another Couit of Jus- av f 
tier, this Court says* if they would he evidence, they 
shall be used at the hearing, saying ail just exceptions: lepers of 
but in that instance the determination is upon the pro- Jcr ciJStSf 
duction in this Court of papers, for which the paitv can Justice, (Ml 
applv to the other Court de jure . Whethei the “patty a* the bearing 
> f .ipplv an) when, to have papers in Bankruptcy pro- 
duted, it i tUiiv»i !)i said, that The J Iastn .ftfe Roth can 
make such an oulu Theie is consideiablc question* y&v »ng t nisfc 
how far this can bt tcccived in evidence, attending to exception*, 
the chcumstance, that the Bankrupt is called upon to 
pass his examination , and lurther, that the Commission 
has been superseded. * 


The order for pioducing the proceedings at the hearing 
'f the cause m It viand was made. 


.Yirt/. - 


A\ path MINOR 

tipON the 27tli n! 1801, the Kvuf s Head Inn, 

and othei picmnes, in /V/s^m, pait oi die estate of a 
lunatic, wi ic sold betoi e tin Mastei. lender a petition, 
piciinted b\ this petitions, ujjun the 28th oi A r o< ember y 
the biddings vveie opened, and the petitioner was le- 
poitcd the best buldn at the i e-sale, winch took place 
upon the 9th ol Ft fa mu 1806, at tin price oi 720/ On 
the 26th of Fein ita* if he piescnt<*d a petition, that the re- 
port might be confirmed, &c On '* the 28th oi Ft'faiuin/* 
before any older made upon that petition, a bam and 
stable, pait of the piemises loinpnscd m the Jot sold, 
were destroyed by hie, not having been insured. The 
purchaser* presented a petition to have the value of the 
premises destroyed ascei tamed, and the amount deduct- 
ed from the purchase-money. 

Mr. Dowdeswell, in s up pot t of the Petition . — It is ne- 
cessary to distinguish this case from Fame v. Milloi (a) 
That was decided upon the ground, that from t the date 
of the contract the purchaser was m Equity the absolute 
owner to aU intents and purposes of the premises pur- 
c based. But a sale before the Master 19 not the same as 


tune 20 

Mv 16 28. 

\ purchase 
before the 
Masti r i» not 
< miiplete be- 
fore confirma- 
tion of the 
» 1 port. There- 
ior*,. jk. Joss by 
hrr After tlie 
report, but 
h^ fore < onfir- 
inulion, falls 
upon the ven- 
dor , and the 
nrcuiBstam e, 
that the sale 
had bee n de- 
lav ed by the 
purdmr r hav- 
ing opened 
the biddings, 
w as not at- 
tended to 

[*56Ql 
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ISOS. other sales in the common wav, ‘by private contract Or 
by auction, in that respect. Before the Master the highest 
AU juntr bidder cannot be considered the owner to all intents and* 
Miaou. purposes until the confirmation of the report. If the prO* 
imses were in the interval increased by accident, as if a 
mine had been discovered, your Lordship would require 
hi#* to increase the price. Ex parte Manning, (b ) Da^ij 
V. Barber. ( < ) Blount v. Mount. ( \l) A 

Mr. Thornton, j ji the Commit let . — In the last case meg* f 
tioti&l, there must be some mistake as to i\iv thetum , that 
the Court regards only the time of du execution of the 
. conveyances; which was not the point before the Court. 

This is a very unfavourable case for this application : this 
purchase being made upon opening biddings ; putting 
aside the former pm chaser, upon an advance of 701. 
Up on what principle, referring to all the legal and equi* 

T ] table consequences, attaching upon sales, < an the Com t 
distinguish sales before the Master from sales msgiy other 
way? Fiona the time when the purchase! signs the Mas- 
ters book, and lias a repot t drclarng him the put chase i, 
all those consequences must attach upon him. II he dies 
boon afteiwaids, the sales mav be cnforc ed against hi ■> 
representative, and the estate would in thU Comt be 
fc consider'd real estate : and go to Ins heir, ll he had not 
disposed of it, as he might do in his lilt, or by will li 
' a benefit had acuued, tin vendor eould not claim it. The 
case*, m common sale s an vuvhard, and a piodigiou 
advantage lia^ been gained hv the purchaser m conse- 
quence of the v\ ent : Whitt v A utt (a) Mot timer \ Cap - 
per.(b) Jatkson v Level (i) In Moitima \ Cappu no 
payment had been made , and \Lt the punciplc, that from 
the date oi the contract the estate be* longed to the pur- 
chaser, and the mmu v was the pmpert} ot the vendor, 
prevailed , md the vendor got nothing It is true, there 
is this pt i uliautj in a salt before the Master, that, until 
the report is confirmed, the purchase! is not quite sure 
of his purchase, though he is always hound from the 
time of the contract; and he <annot tciuse to complete 
his conti not, if he finds it not to lus advantage. In that 
respect it is anomalous. 

The Lord Ch\ntce7 ior. — T he question must depend 
upon the point, what is the date and time of the contract, 
at which K can he said to hav e been complete. Is the 
bidding in the Master's office the contract between the 
Court an<i the bidder, or only an authority to the Mas- 
ter to tell the Coutt, that if the Court appxoves, the 

OJ2P, mu 4io rc)2 Atk. m raj $ am <. y». 
t p. 50 i. i p mu, oi c*J i **"*- c. c. iso. c*J * & ®- & u ^ 
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Court may make * a contract with him upon the tenm* pro- 
posed? Let the Master ccuify to me, what were the 
conditions of sale ; and what has been the deterioration 
*jn \ahxe by the lire ; and reserve the question ; for, though 
the sum is not: large, the question is one of th most < on- 
sidciablc that has occurred for some time b some of 
the cases that have been cited, the change ol piopnty is 
,aid to be from the date of the report: in othus trom 
the tune ol the < onu van* t so,, that, though confirmed 
the lust pu^tl’ isu, il in had not got the Conveyance, 
he would Inn < l‘un entitled to sa\, the estate was not 
bis. That i annoi be accoiding to the principle. Suppose 
this person had insured the ptemiscs, while in the Mas- 
ters office, from lire . would he according to the cases in 
late times have had an insurable interest? His interest 
is not near so thin as many that have been considered 
insurable, (a) 


The Master’s repful hating ascertained the detenoia- 
i ion m \alur of trn piemises m consequence of the -fire at 
7>l iOa anothu p< tilion was pus* nttd to have that sunt 
deducted ho m the pinchas* -niuiu\ . 

The Ioni Chwc i i i or stopped Mt. Rohnlhj and Mr. 
D'jWthsv'el^ m uippoir « >1 the pi ution , dec hit mg hi* 
opinion, that tin loss ouauumd bv tin tnc must fall 
upon the \endm , and mack the oidu acfordingh, with 
costs. On a subsequent da\ his Loidihip sanl, that, since 
lie made the decision, he iound it inniinmd by what 
f.oid llatthvukv sai s in 7/n Attaint itrnjf Jhn/ % (ft) 
as to carrying a pm chase into < m c ution again* t the itpir- 
fcntative, alter the lepott is eon in and. 
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mXbvtmbf* 20 THE ATTORNEY-GENERAL v. VIGOR. 

* * 

tr.* " 1 ” 1 - ^ R ‘ ■FAEKE m<» ed, that a receiver may be allowed 
not to apply * nr llt>c cssary repairs that had been done, 
the trust ftmd * 

anyw^der- ^ le ^ ,rAV< ru nR anted a lefeiencc to tlu Mis- , 
able extent ter, tt> mquue, nhothri tin immjis evil* uisonible; * 
without a ore- with liberty to apph . HisJLoidJup oh,,, u»i, that the 
vioua appUctt- Court was not in the habit of p« jointing lecuvcrs ni^d 
a re- Committees to apply the trust fund in uq-airs to any con- 
ceived* apph- siderable extent without a previous application. (a) 
cation *o be ai- 
l(ywcd ft)!* 

pairs done, an C°J Sce ^ P arte Mutmi 12 1 pate? Htlbnt , art*, 397 

inquiry was di- 
rected whe- 
ther the re- | 

pairs were tea- 
sensible. 


Mumier 28. 


TAP PEN v. NORMAN. 


Order, that MR. THOMSON moved, that the name of an inlanr 
the nanjeofan pontiff may La stunk out, that he may' be made a I)e 
inaybe struck f en <hint , ( b ) and that his mntliei may put m his aihwt i„ 
cut, that he as guardian, without an appointment in the usual way : 
may be made obsen mg, that the iattei pait of the motion ’was new; 
* Anlnfant H Ut ’ f *\ c m * dl H bring aluoad, < ould not U brought into 
Defendant, Court ioi the purpose of Inmng a guatdian appointed ; 
ebrdad, cannot and the proutding was for his benefit, in otdei to take 
have a k«hu> care of lus intmst, and, if it cannot be done in this 
to^put^nnis wa y> theie must lie a Commission. 4 


answer, on mo- 
tion , hut a 
Commission 


must go 
[*$64 J 


* The Lon? Cuan( i i i oh asked, if thcic was any instance 
of this, and, tin Rt^/stei answcnug, that theie was no 
instance, said, a Commission must go. 


( b ) Lloyd \ iuktu/n, antr, \ ol M 14 J 
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SMITH V. ALTHUS. 

A ‘MOTIOif was made, that the Master may be di- Redraw m 
lected to receive evidence, whith he hafcl refused i} '* «£***► 

Mr, RomiUif) in support of the Motion % •■aid, a noium at dSs 
had gr.t into the Master’* office, that th« y t mild only re- h^strmgv w 
echf « valence that was it ul at the* In ami”, which < ouid ^*receiv«dly 
UOt be cmie*W tl at Ilau^i \ II *t/uuns 9 (a) Sandftod v. ^^Wwter. 
Puut s (b J and lit owning v. Burton, < i ) were all upon ap- 
plication to examine the same witness; hut there was no thec*u**,tan* 

instance of an appln ation to examine another person. not be «*»!»• 
44 r erf UefoSre th* 

rnf r . „ rr,i i . Master with* 

I7tc Lord Cjianc ki i ok. — The dangei of permuting nut leave of 0i« 

further examination applies only to i e-c\ainination Ik fore Uviitt but 
a decree, not to examination before the Ma&tu alter* ot,4et> P C4 ? M ' m 
wards* the object in duct tins; the inquuy being to obtain to 

fuither evidence. The Mastci’s opinion, if founded in point*, 
principle, must ptodu.'t this t onsequt net* , that, where 
the Court «»ecs upon the evidence giound for furthei in* 
quiry upon a fact, the evidence before the Couit cannot 
be tend before the Master, unless it lu» been actually 
entered. Where the Court direct inquiry into a fact, it 
is in the nature of a new tftsuc joined , and what would 
be evidence in anv other case will Ik- evidence befo»e the 
Master My opinion is, that, il the matter, deposed to [ 565 ] 
in the cause, has really the character of evidence upon 
the matter directed l>\ the decree tn he lnqutitd intu, it 
may be recciced in evidence beiuic tin Waslei As to 
the examination hefote the Mistet el those witnesses, 
who were examined in the cause, then must be an appli- 
cation for leave to examine them, but as to pusons who# 
were not witnesses in the cause, tin) ma) be examined 
before the Master to the same points. 

faj 3 Bro C V VjD, (b; $ Urn V C >ro. ( t ) 2 Hut 
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NORRIS v* KENNEDY. 


n«n,iji» t h 7 OHN and Ang us Kennedy tamed on business in part* 

titled to. ui *n- nuslup: John icsidmgan London, and Angus in Jamana* 
afficUvit ^°°^ s wen- consigned to them by Barclay and Rotris, ol 
s,tay proceed- JJkncfustt > , lor the pui pose of sale m the Went Inches In 
ingsatUwb} a 1802 an action w i * In ought bj ihc t\e,nuth}\ lor a*oiii!i)> 
party abroad, claimed bv them to he due upon the b<iLu i or accounts, 
whole- of * In 1803 a bill was filed by Notri* s, ♦he suiuving partner 
ewe within his of Bar day: charging the Kennedy $ with fraud, by repre* 
IwwMge sentmg the produce of the sales to be much lower than 
^biU and their actual amount, stating, that a balance was due to 
cannot after the Plaintiff, and prajing an injunction. To that bill 
answer, upon John Kenned} j put m an answer in Xnocmber, 1803, Angii\ 
ther^ moved** ,n Almj, 1805, insisting, that the a< count, rendered bv 
noreieepted, the Attendants of the pioduce ot the sales was just. No 
hare theTn- * exception was taken to eithu answei • nor was any mo* 
junction upon tion made for an injunction, but. alter the answei ot 
ondafHdavTt Angus Kennedy came in, llu hill was amended ; stating 
&* a genet al* a nc ‘ w with refcience to bills, that had been diawn 

rule, subject in part payment * ot the consignmc nts, aiul renewed horn 
to esccption , time to tunc; and upon that amended bill a motion was 
stance*™ omc niac ^ e *°r an injunction, su|^>ortecl by affidavit. John 
to I 119 know- Kennedy had bee ome a Bankrupt , and went abroad about 
ledge subsc- two yeai ■> aftc r his unsw « i c aim in 

^rtse'&c SUr " ^ Komili /, and Mi Hi II, fen the Plaintiff, moved lot 
the injuiu tiu> , distinguishing this case upon the circum- 
L stance, that the Detciidants bung abroad, the motion 

must be made upon afhda\ it , and, in older to account 
for not having In ought toi ward the subject of the amend- 
aments soonei, said, the rliHovety was not obtained until 
the answer ol Ang v? Kennedy came in, who alone could 
give an ac. omit ot the sales, the answer of John being 
only upon inhumation from tlu other, and that, bcfoie 
the answer of Angus Ktnnedy was obtained, the PlahuifT 
did not know the Defendants meant to go into the bill 
transactions, and to msist upon a balance as due to them 
upon the whole. 

Mt* Rk hauh, and Mr* Weihncll, for the Defendants *~ 
This is an application, against the general course of prac- 
tice, for an injunction upon an amended bill: no new 
fact bung brought forward, which the paities did not 
know when the original bill was filed, a considerable time 
ago; praying an injunction, which was never obtained ; 
to which bill lull answers were put in. The Court oi 
Excheyua held, in opposition to Lord Thurlow , that the 
Plaintiff must upon affidavit account for not putting all 
his case upon tne original bill; otherwise injunctions* 
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"would be got ftom titne to time by amendment j and great 180J. 
inconvenience would be pioduced , as, if the* new matter 
4iad been ; nt>oductd in the original bill, the answers 
would have been in. The Plaintiff • has no right to read 1 * 
any affidavit, except to explain, why all the facts, that ai i r 
material were not introduced in the oiiginal hill The ** ■■ 

object of that bill was to charge the Defendants with a 
ii iud injthe sale of the consignments! in the llest Indies. 

To flat bill full answ< i‘ Mm put in N\ liy was nut the 
subject or tKe’sCTainuidmuits made matter of the original 
bill : no new iau hn\ ing come to light, requii ing any new 
discovery ? The subject of these amendments is a detail 
of bill tiunsuctions heUv'en the houses, which ouglit 
either to have been the subject of the oiignul bill, or 
should hate been brought Ibnvaid by amendment two 
y ears ago. 

The Loitl Chwmi.mi. — 'I lie mlc is, that wheic a 
ptrly is abroad, and \nu want an injunction against Ins 
)>i oteeding^at Law , in a lutani si ige \on get it upon affi- 
d ivit. 1 he mi essiu foi h.i\in«» thtil was not originally 
a< knowledgcd here , bur w as adoj>te<l hum the Couit of 
L v • I'cyun It has fu * n -taicd coi i ( t tlv b\ M* . Rn h<t?tL\ 
that, wheic an annnded bill his he en h!« d mulct such 
t m uuisUmes as tin sc , land Thill n'\ opinion wa , ill U, 
it it In ought foi waid new m.itti i which would Ik agiound 
fin an injunction, an lnjuni lion should t"> Th it ha> been 
lonsideitd by ihc* (Joint o i 1 •’» Z/rc/i/c * , and the ndc tlun, 
as a gcuciai rule, se» »v. to m< the hctui itile , lo* , H a 
pariy, knowing all that is in dispute, docs not put tin 
whole case within lus know It rig* upon tlu nccad, paiti- 
tularly wheic the Defendant is ubioad which neci ssanly 
leads to delay, and the Deiendant puts in a full answer to 
that hill, it would lie veiy dangerous to hold, that, a ltd 
so much time as must elapse m that case, the Plaintiff 
shall be at libeitv to put upon the record by amendment [ ] 

what he might have put upon it originally , and which, if 
lu- had done so, would haw produced an answer bcfoie 
that time ; and, an injunction being a dilatoty proceeding, 
it is safest, as a genet al lule, to say, that it ‘dial! not be 
done. Certainly very special circumstances may foim an 
exception to that, as to every general rule 

This is the case of an action bi ought b\ John Kennedy , 
being in this country* m the name of himself and Angus 
Kennedy . The conduct of Angm Kennedy was theicfoie 
in the hands of John; who puts in an answer; which 
tipon the practice of the Court I must take to be full ; as 
the bdl stood originally. It is alleged, that the answer 
introduced new matter) not merely lelauve to the c onsign- 
/uents in dispute by the. original record , suggesting que$« 
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tions with regstoTto the bill sicebtmt with Jtkn Kennedy * 
vs\rsj If John Ktfincdy'hvLd been the otilyjDefendhntv io have 
A«i.u«s made thU a Cfc*e of exception, the Plaintiff*!* amendment 
ought to haVe been prompt, and hik affidavit immediate. 
I lay the Bankruptcy out of the question; for the De- 
fendants, being ident ified in the action, must be consider* 
ed identified in this suit: therefore the Plaintiff cannot 
he said to have hail an answer until he had th" answer 
of both. The question then is, both tho*e answers being 
full, do thev fui msh a case of exception to r tnat, which, as 
a general mle, is piopei ? Frequent!) , though the answer 
is full, a new species of case may make it necessary to 
amend. It the Plaintiff hud no leason, when he filed the 
original bill, to suppose, that the bill account was in dis- 
pute, but was led to imagine, the contest related only to 
the consignments, and the answers, considered as o tie an- 
swer, bi ing forward that other article by surjuise, and, 
if the answei ot being abioad, was not as satis- 

[ 669 ] factory ns that of Juhn upon that head, U would form a 
case of exception. It depends tincture only upon the 
i act At present m\ mj mion is, ih.it the injunction ought 
to go . but I will lead the bill and answer. 


Dec. 12 The Lot'/ Cir \\< «■ i toi< —This is a bill for an injunc- 
tion to Slav pi met dings it Law An answci was put in 
by one Deftiul »nt, and, .litu a < onddi nbic time. In the 
other, who was abroad N T o exception was taken to euhei 
answci • not did the Plaintiff move for an injunction upon 
the ments i’hc .mswLis tlicteioic must be <onMd**rcd, 
according u # the pirn tice ot the Cotnt, full to the case put 
original!) upon the bill The Plaintiff then amends, and 
upon that atm nded bill Ides an affidavit, upon which he 
insists ht is entitled to have an injunction, in the same 
manner as he might have had it upon affidavit, when the 
original bill was filed, claiming the injunction upon the 
new matter in the affidavit. All fair consideration tails 
upon thfe Plaintiff, as far as he can, to state in his original 
bill the case, upon which he prays an injunction ; fortherc 
would be no end of granting injunction with every amend- 
ment upon affidavit against a party abroad. 

But inking that as the general rule, there may be cases 
of exception , as if circumstances come to the knowledge 
of the party : as to which he may give explanation, suffi- 
cient to raise a tase of exception ; and the true question 
upon this motion is, whether the ciretunstafcces, disclosed 
in this affidavit, form a ground, diadi&tly tffcted,to induce 
the .Court to depart from the general rule. This aflkla- 
1^3 vit will not do s leaving the ndw matter, * id# charged b\ • 
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the amended and, supplemental bill unexplained ; and not 1805. 
disclosing, foe .what t uasem that new* matter w?w. not Uv\y 
brought ,uoon the record at an earlier period. Upon read 1 * Ji»«h 
ing these papers I am convinced, l- cannot without great " 
danger to }he rules of the Court grant this mouon. Ki>!,u>r 

< . Injunction i biased. 


PARTRIDGE v. II A YC RAFT. «T, 

June 1 1 

„ TJttomhn 19. 

THE Defendant having submitted to exceptions, the 
Plaintiffs amended the bill, and obtained the usual or- ligving obtain* 
der, that the Defendant should answer the amendments e( l the 
and exceptions together W hen the further answer came 
in, tlie Plaintiils ag mi excepted , taking a new set of ex- that the De- 
ceptions, extending to the on guild bill, as well as the f* infant dud! 
amendments 'l he Defendant objected to that course , aTl ^ w * ramc/ ‘‘ 3 * 
md insisted, that the new exceptions ought to be confined "ep * i o a j * t o V * 
to the amendments , and that, with tin* refeiuicc of. those father, cannot 
ext options, as to the otiginal hdl the aiuwt i should go aiiewei- 
buck to the JUastei upon the ougnnl exceptions The - * t ® 

Ma&tci iefusing to pioteed upon the new eve t ptions, |*j ^ ^ 
tin* point was brought be hue l'ho Land (lumullot by bill r butmnat 
motion. h° he foie the 

The bill was filed by resuluau legatees against the ex- exceji- 
enutor, to chaige him with the piofits of h ttade, tad to they 

set aside a release, obtained b\ him upon a settleim nt of MM>lv~*ot!i« 

account bum all the Planiafts, ( xcc pt one , w ho was lately 0l, p lui hiW f 
, J ami upon uevr 

come of age c\ct poona, m 

JJt Bvllj fur the PJuintiffs — * Tim piactiu., as repre- to the now 
sented by the Defendant, I-., that the new exceptions witter intro- 
ought to n late to the amendments onlv , not to the amend- amendment^ 
cd bill. No case or rule of piactiu is to be found pio- wfiich how- * 
perly applicable to this point If it is consulted upon e&r the AVas. 
principle, there can be no justice in the course uppn tsrway cwi- 
which the Defendant insists , for, if the Mister is to con- ^ rc * 
aider the original exceptions, referred back to him, with *uch paruuf 
reference to the answer to the original bill only, he can the origin u 
only look at the substance of the original bill, to see, 
whether it is answered : but it is probable, that the origi- 1 r e # ? 

nal exceptions, which, considered with reference to the *• 1 

original bill only, might be di&allowed, ought to be al- 
lowed, with reference to the amended bill. Many in- 
stances may be put, in which the case may be so varied 
by the amendment, that it would be impossible for the 
Master to observe the distinction. Suppose an answer* 
setting forth various deeds and writings, a genera! exedp- 
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tion, that the Defendant has not &ct fotth all the deed# 
and writings, relating to the mattei in question, 1 and a» 
amended bill, stating other writings particularly: the an* 
swer might be full to the original, and not to the amend- 
ed bill. Suppose, aftu exceptions allowed, or the De- 
fendant submitting to answer, the bill is amended by in- 
troducing in w facts . which satisfy the Mastct and the 
Court, that the partt cannot insist upon notice hv wav of 
defence, if that should come on upon tlu original *fafc* 
ter, a denial of notice might ansvui iIuh* v.a< <. plums ; 
but if those exceptions were to be o»gued upon the mat- 
ter, introduced by the amendments, they w»*uld hold In 
the case of a paiol agree m« nt, dcnit d, and an*. •.Set agi ce- 
ment, introduced by amendment, admitted, which would 
give the PlainuiFa right to impute into the particular, 
charged by the original bill, this « onseqm nee would fol- 
low, that the Defmdant might put in an answer ulmit- 
ting that agi cement, but not ui) of the facts conmeted 
with it. 

Mr. Cooke, Jb} the Ihfentfun* — The question is no rely , 
whether the Plaintiffs are entitled to hie new ekieption- 
as to the old mattci It is settled, that no ikw r’r« p 
turns can be added : l J t rtv Aim to , lolluwv d by all rJ • 
books of piac tice. The t ouisc is, n the bill t > ammuh d, 
and the amendments an not answi n d, tlu. answu is i« - 
ferred upon the old exceptions, inti new exceptions tie 
taken upon the amendments Hut these Plamtifh have 
taken new exit | lions upon the oiiginal, as well es the 
amended, inatti flic two modes of pi o< tiding .iu* laid 
down m / mi iK t and Co*ts iheethit ot this 

coulee would » e \ei\ picpiduidl b* (lu Defend mi , who, 
answering e\< « ptions and amt ndmi uts, ne\t i attt nds io 
any parts of tlu otiginal bill, but those, to which th< fx- 
ccptions apply , concluding, th it the Plainlitl is satisfied 
with the answer as to the rest, and, if the Plaintiff ir at 
liberty to add a new exception, the answer might not be 
. full; and the Counsel would not have the opportunity of 
deteimining upon the propriety ot submitting. The only 
case to be found upon this is Adams v Campbell; (a) in 
which, after exceptions submitted to, and an order for 
liberty to amend, a new exception was taken to a part of 
the first answer only, that was not excepted to before ; 
and the question, whether a new exception could be add- 
ed, was given up. Upon principle, why is the Plaintiff, 
because he amends, to have a right to do that which lie 
could not possibly do, if he had not amended ? He could 
f not add a new exception, becausethe Defendant had not 

fa ) XZth Zhc. 179 % Mr Cooke oited fchb case from hi* own MS Note, 
observing* that Us could not dad any ti of kin the S^ijiUr 1 ! Hook. 
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answered the original bill; why then is he, because he 1805 . 
has amended, to have the advantage of an opportunity, to v^v>j 
take a further exception to the oiigmal answer? As to I* A RIH) J 1 (*B 
the case of a new agreement, introduced by , ucndmenl, v 
it is not clear, that the dehial of an agi cement would pie- u ^ nAvl 
\ent the Plaintiff from calling for an answer as tv) all the 
other circumstance in the lull ; (a) hat, supposing 11 would, 
it t he J SUi ntjfl only inserts a chaige of the new agito 
mc^is ■ t ^ a l ls lint ^ a, dt ol the IK fondant, for the Plain- 
tiff inSTT?^ ufhcnding the othu pa its of the bill compel 
the DctemUnt to give unswu to those vharce% which, 
having denied the agreement, he wa^ nor before bound 
tf • auswet. f hen, as to the o.i^c of dccd*» and writings, 

>1 there are anv, which wcie supposed not to ho m the 
poss« ssion ot the l)c h'nd.iut, oi to be immatcuul, why 
ina\ oof the Plaintiff stale hi th« urn tidment the circum- 
*t Alices that show, tl>t y <U‘* beioine material, which 
»\ o»dd makt *1 mw ni.iUet, that must lie answered * 
l lure is no n\iam ihcictore upon piinnplc lor adopting 
t diiicient com sc, wlv u tliL Pluniifl has amended his 
f dl, iron/ the cUai, setth d, piactue, if thi re is no atnend- 
nent, that tin re can be no new exception without special 
fr lit* of tin chmi t 

M, IhiL in Nt'pt'f - 1 Jo noi dispute, that aftu c\u p- 
n «iis t.ikt 11 llnic t nmol be .1 m w r^tcption up '*1 the 
ame "nil, oi any pa.t of tin sum* luP, op m whu h the 
Pfaitioil might ha\t • Mcpnd oiigm dl\ * bin, whm m.w $74 
id tr*» ) i *, mo odm cd into ih* bill, »riatt\ pans of it ie- 
m lining m the o' u'.in il suti , y t that m \* m iUc; ><i\ing 
:1k c.e>e an tntirii\ new lolour, imi *i» tompluU'on 
1*/ Mg smh, that it is impossible to <b\ ah* tiu * xceptnui, 
die prop* i « ouisi isio lake a n« \v c\m pi»ou and though 
ome oi the cvpiisMoii 0 * m that ex» 4 ption ina* be found 
in the oiiginal bill, yet the 1 elation is ao different with 
r* ferenci to the w* w matter, that what would in the ori- 
gin d slate of the it cord be a sufficient answer, in the 
amended state, if permitted to stand, might amount to 
perjury, and thcrcioie that part should he again answer- 
ed with reference to the new, combined with the oiigmal, 
matter. The old exceptions certainly may be referred 
biuk } but the Plaintiff may also insert such paits of the 
old exceptions as he chooses, and also the new matter ; 
w here the parts oi the original and amended hills are so 
complicated, that it is impossible to separate them. There 

^ fu See the cues that haw ore insert since this argument ftohier v. 
flout Minting fltlfl, FwihUt \ Slttnit, 4 md Shaw \ Ching, ante* 2d>. 296 
*n 1 a lurli leave still unsettled the genual qurstion, w hether a Defend* 
mi r m L\ way of answer decline to maki a full answer {Seethe note, 
houctei, to Dottier fold jtftml/nvf eld, and the Jw mean com thote 
ri\d $ 
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* ' is gre it convenience in that/ Pratt y. /msmj&Fwtztn't 
v^vxi to be an instance, in which new exception* ^err tal& n 
Paxuiidic upon amendments, connected with the original allega* 
tions. I admit, the new exceptions must be sahetiofreff 
directly or indirectly by the amendments otherwise the 
Plaintiff, though he may refer back the old exceptions* 
cannot take new and different exceptions to thcr answer , 
as he' ought to have taken all his exceptions at once. 


V 

Hatch 4 ft 


Formerly a The Lotd Cham i r r or. — Formerly thcr/.** t unturned 
feUt contained vcr y jj tt | e more than the stating part. I have seen such a 
thanthc^le- hill; with a simple prayer, that the Defendant may an* 
Kent. swer all the matters aforesaid, and then the prayer for 

relief. I behove, the interrogating pint had its birth be* 
[ STS J fore the charging part. Lord Kuuj-jn net or would put in 
the charging part ; which does little more than unfold and 
enlarge the statement Upon Piatt Te^siet (a) my 
doubt would have been, whethei those exceptions should 
After answer have bien proceeded upon at all I take this to he the 
vponcucp- pruLih , that, if exceptions are taken, and the answer is 
«S!oMwU to ins ui*uicnt, and, the Plaintiff not inounjj to anWnci, and 
hi6tx^p the Defendant answers tlie cm cptions, when that answer 
tions, but ma\ cornts in, the Plaintiff cannot add to the number of tlv* 
Wfer l! ie v ,, ‘ old eaf ptions , but, if not satisfied, must contest with 
upon them the Dcfondant, whether he has answered the old excep- 
tions It is usual, and men necessary, loretci the answer 
back upon the old exceptions iJut the Piaimift has a right, 
if he is in tim . to move to amend, and that the amend- 
ments and tv‘ptum> shall he answered together; and, 
that having been done in this instanti, this question 
arisen tor the lust time, with tht exception of 4chim v. 
CauiphelL 

Wheie the ease is merely the old bill, left, as it was, 
unaltered, with a great many allegations introduced bjr 
amendment, substantive, independent, allegations, the 
sensible rule is, that, the old allegations being neither m 
form, nor in substance and effect, touched by the new 
matter, a new exception should be taken, not as to the 
old matter, but as to the amendments. The difficulty 
arises from this ; that by the variation of a few words in 
the old charge, the sense may be made perfectly differ* 
ent ; and if that is a new charge, it must be excepted to, 
sis such It has frequently happened, that eight or ten 
exceptions, hate been disavowed, upon the ground* that 
‘Vey were immaterial; and yet there was om charge in 
e bill, preceding those ten charges, to which single 
^charge an exception applied, and in answer to that first" 
charge, the fact being admitted, die admission of that; 
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• fact changed the subsequent ten (barges as to the tele- 180J. 
i anc\ , and called upon the Court to give a judgment 

# di recti v comiarj, as to the other ten. Thus, if the Plain- Pvs. ,, 

, tiff’s incuts depended upon the point, whether a Fait 

had taken place within ten veai.s, and tea exceptions 1 

^weie held linmatuiaf. as that did not appear, in u!h ga- 
llon, that the hut has been doue within ten u.us, might 
Oi intioduc.il in the amended htiJ , and dun, U the old 
, were not inn'-tiui d wah i« 1< m. lie to the an- 

iwei 1 1 s \ .'fended hill, that mswi i could not b<* con- 
nected with tin matter of the ten exception*}, so as to 
found new exceptions upon them. 


This motion, hating stood foi judgment a ( onsideiahle h* »#» i x 
nine, was oi dried b\ The Loiu Utmudlvt to b** men- 
Monrdontlu fust da\ oi /);;;//// Dim, when Hie Mu\- 
'tr of the AV//s would he tu Couit , and was an oidmgli 
uguedagun on tint da\ b.loi^lus Lou I ship and Ihe 
Matter oj Hhe AVA 

Ihcl cut (’it \nc i l i oi..— Wluii tin * motion was aigncd 
heioie me, l had no i» ollcuion oi i smidn iasc U ith 
the exception of the <a a >i,f«/; alluded to l>v M> ('tj')ki, 
which 1 take to he an aiidn ntu non of a pioeccdmj; in a 
cause, no case- was x fieri id to The hook'* an almost 
silent upon it. 1 lie inioi niation 1 could obtain amounted 
to nothing . and 1 had toi'Mduahh itilic uU\ upon ii ason- 
ing it m nw own mind I duieton took the oppotlunitv 
of having it nientioiKil this dm , m order to avail mjscli 
oi the assistance of ih> Mas!** f *J (ht k> //> 

Where the hdl is noL unended, tin clause is clear. [ $77 J 
When the answer comes m, the Plaintdl *s tn detenrma, 
whether it us sufficient, ot not: if he tieats u as not suf- 
ficient, he clete i mines at his own n >k, i»i what points he 
shill take exceptions , and then the Defendant must con- 
sider, whether he has sufficiently answered as to all, or 
any, and which, of those points , and maj subnut to an- 
swer all, or some, and not the rest of them ; or naa y 
aiguc the question upon the sutfiuencv ot the answer, 
first, before the Master, afterwards be lore the Court. 

When the judgment of the Couit is had upon the suf- 
ficiency of the an&wei as to all the points, tq which the 
exceptions go, the Defendant must put in a furthci an- 
swn, if the first is msulhcu nt , and, when the Plaintiff 
* duccnes he has got as much discovery as he wants, and 
-lms not amend, hut waits uutil a second answer is put 
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180.), in, the course then is, that, if the Plaintiff concede*" 
that second answer is insufficient, the question of insuf- 
I'amnji' fluency iftUicd upon the fust exceptions; and the Plain- . 

tiff cannot add to those, exceptions; in older to try, whether 
AJf< iU r lie can put himself in as good a case by an additional 
exception as if he had taken it ougmalU. When the* 
Plaintiff has a second insufficient answer the course is 


the same 

There is anotli'u course of pi oc ceding, whiui 
great impression upon my mind, Wluw . . Jiliclcnt 
answer is put in, frequently* though insulin unt an to 
many points, it gives new lights to the Plaintiff; enabling 
him to see that the lull icquircs amend as well as 
a sufficient answei : or he may otherwise discover that* 
He then applies for liberty to amend, and, that the De- 
fendant mav answer the amendments and exceptions to- 
gethei , which mclc i is made, and the Defendant's act 
in obedience to that older mttocUues the question, whe- 
ther he has answei ed the exceptions and amendments 
[ 57H J together Of necessity, the trims <»f the reference to th* 
Master must he adapted to that uiqun\ , and t'he Mastci 
must he direc ted to look into tin t\u pilous and amend 
ments, and to give his judgment, whether the amend- 
ments aie answered, and whe iliei the exceptions are an 
swered To enable him to do so In must look into them, 
and fot that put pose thcic must he exceptions, founded 
upon the amendments: as*citing that the Defendant has 
not answei cd the amendments 1 he exceptions to the 
amended and, to the* ongmal hills aie distinct subjects, 


After mo- 
tion to amend 
the bilk ami 
that ameiul- 
jqpnts and e\ 
ceptiona shall 
bo answered 
together, ii 
the exceptions 
are answered, 
before the or- 
der is drawn 
up, it i» re- 
gular. 


as to which he is to lnquiic H the Defendant’s Counsel, 
healing the Plaintiff's motion for liberty to amend, and 
that the Defendant may answei the amendments and ex- 
ceptions together, pi i paies tin* answer to the exceptions, 
before the ortlei for libeity to amend is drawn up, that 
is regular practice, as I lemembtr Loul Thurh<o held. 
Upon that it is clear, the meaning of the order is, that 
the Defendant is to answer those exceptions, (l) 

I was struck with the case of a bill for specific per- 
formance of an agi cement, amended. In a mode ra in- 
stance of a bill of that kind the Defendant having by hjs 
answer denied the agreement, and stated another agree- 
ment, which he admitted, the Plaintiff by amendment 
struck out the a gi cement he had stated onginatty, and 
adopted. the othu ; and prayed a performance of that. 
Suppose an agi cement, or a raoJus, stated in a bill, with 
some little sanation of uuuinsiantes, which would he 
fatal at the hearing: but that being discovered, 1 the l>iTt v — 


was amended : how are you to treat the answer, aheady 


{(!} See Ltnl <* V, Gtuhm, 4 Join, > (Mia. Rep X70.f 
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* put in, denying the Agreement <n modus ^ as originally 
stated, and answering all the rest of the charging’smd m- 

. terrogating part, understood as applying to the oiiginal 

• statement, and having no application to that, introduced 
by the amendment , as to which therefore it would be 

^ very unconscientious to hind the Defendant b» that an- 
>\ver. The question seems to rest lure; whetlut, if the 
Plaintiff ilioost 1 '* to move foi liheuv to .mu iid, and tint 

\ thoCjinUeinu nts and r\u £>tt« »n-. shall he answered to- 
gether, itv fiot hound as to thr foim of the refeirnri, 
that is to go to the Master. I incline to think, that lu 
is; and, that the Master must see, whether thr old ex- 
ceptions are answered, and, whethn the amendments are 
ausweied 

I was struck with mans of tin case* that have been 
supposed 'l he question is new. when it is put thin: 
dmt the matter of the im< tidin' *u is such as to alter the 
tuie meaning of rvviv piss up- in flu* bill fiom that, which 
si the meaning, win n the ongind auswei vva* put in; 
whether it is belli »' t«» hold, chit the Mastci is to look 
into the oicl cxttpiiors, to «ee, win dm tlu answet i*> 
Miffn lent . and uUo ih* < Miptn'n? to «*v auswei to the 
amended lull , to k. wlnrlui iho»» exceptions include 
what ought to hive Iv cn tikiu a* i\c/pU"iis oiigmalb : 
and whitha the t.ouit v.di tiusi tin 'l.v m with a dis 
cution to detcimtnc, uhuh w * \ not ime-oaiv to he 
taken as t wvpticiiss m o m dU , hut became u« f is>ir\ hv 
the ainuul iik in % < r, w h* tlv i it is bctt» r to sa\ , that, if 

the Plaintiff mo\cs to anu »id, th it i s soiu* dung of <u un- 
deitakin'r, that h»s amend ne ut sh df lu *-0 tu iwpaucnt 
with the oiigin.d cast, that tie shall lu bound h\ the 
case, as it stands upon the » wpuoiis, taken to the an- 
swer to the oiiginal bill Suppose, the bill suggests ;t 
partnership between J and B. calling f<>i books and 
papers; and an amendment, stating a pnitneisbui of A 
H, and C . . an exception a> to the books ami paptii, re- 
lating to the said paitnership, ni.iv bo consideied appli- 
cable to the paitnership of the three : but then it must be 
an exception to the answer to the amended bill. The 
question, independent of practice, in good sense, is, 
whether the rule, that you ^hall not add to the exceptions 
to the old ansvvei, ought not to be satied but, it the 
amended bill buna fuit mtioduces a n< w 1 isr, and the ex- 
ception goes really to the mattu ol tin amended bill, 
whether that should not do. 


180a. 

V 

I'VIUtv,, 

l!out„i 

j * J 7 ‘> 


L 580 J 


‘flic Master of tin RAl —As I have not before tun- 
Mdeied this subject, and Imo hcaid it now discussed 
foi the first time, m\ opinion * an be ol very little weight. 
The question is mlu< 1 d *'■ * narrow compass , the Conn- 
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scl on both sides agreeing as to the general practice: fot 
(he Plaintiff admitting, that, if exceptions can be taken 
to the answer to the oiiginal bill, no new exception tan. 
be added : hut supposing a case, m which the lntroduc- — 
non of ciii'umstawes bv amendment may vaty the quality 
and colour of the facts in the original bill, so that it may* 
be impossible to separate and cbstingtiish them, and to 
say, a fact lias mined a sufficient answei 1^ the hist 
answer, or by tin ■ mind answei , and it lemains 
fore in its new st.*u unanswered Hot!*** an that be 
brought before the Master but In new ext iption ? As 
amendment, it miglit he answered by the second answer: 
hut as to a fait, taken li >m the ougmal bill, a*u! coupled 
with the other circumstances, introduced hv the amend- 
ment, it might not be insuucd Inquiry therefore is 
necessai), whether that is the ta-c ft lint i- not the 
state of the exception, time ts no ie,non f f >r '■ parting 
from the puttie e: as it is admitted fot the Pl.rntiff that 
he must make that good, helurc 3v ha. u a sc. If rLat 
is realh the case, it would he vei\ Laid to snj , tlnte is 
no possible modi, jii which such au exception * an hi 
taken 


'Hie Lir/f Ch werr i o*i tin it suggested, whether there 
ought not to he an applu ation for leave of the Court; and 
the motion sc.i»rt tur judgment 


The Tout Ch \\t i i ioh. — The MnsUr of the Rolls has 
stated to me his opinion altu gieat consideration and 
much investigation, in which opinion l agree, that, where 
an original bill has been filed, and exceptions have been 
taken to the answer, and the Plaintiff moves to amend, 
if he goes upon the answer to the original and amended 
bill, as insulin lent, he must go be tore the Master upon 
the old exceptions, as they apply to the original bill, and 
upon new exceptions as to the now matter, introduced by 
the amendments , and the utmost he can have is the 
Master's judgment upon the answer to the amendments 
with reference to such parts of the original bill as apply 
to them If the original words apply to the amendments, 
the Master, considcwng, whether the answer is sufficient 
as to the amendments, must take into his consideratugi 
every thing in the amended bill, that give* a constiut- 
tion to the amendments. 
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ONE question in this cause arose upon a ij.um of m- PAemtovu 
Merest against an executor m tiust toi infants, .. s »on the ,msl * 01 ,n 
Master’s report, stating his conduct, without a»i\ pur* * 
pose on account of the tiust * ailing m the pioptity, out m tin pioper 
xupfr,i>nod se< unties , keeping large balam es m his hands . i\. out upon 

tnd trCuujit, u*js his own- ^oisl security 

at i pn rint . 

^ rru r t ^ rr M , - , except i SinMI 

* I he Lortf Cn \\< m i ok • — i lie lesult ot the icpoit is, j IV 
that this Defendant, as exec uloi, trustee, and guaidian, l < wK*bd«nu,i* 
dealt with tin proputv bi tailing ucai ly the whole of m Jiwlond*, 
from su unti< s, as to tin validity oi which theic j* no i,i S »wwiihirg- 
•mpuiation , md upon whu h it was pioduimf interest, H u ah into 
generally speaking '/ fe » n t t , ..ml he tailed it in, not <sta1 ^ f' a 
*iuh to i no pmpn>i tonne* hd with the execution of the 
,/dl, but foi no other pm pose ih.ui that of keeping the r* * 
s ionc\ m his own hands It was tr« ited hv him as part 
of lus owft genriul hmrls 1 1 1 , not Uaccd rhjough him to 
* ithi r person* , iku ihose pusons tin h< charged, 

.i.ivl he is only a simwh « mitt a* * 1 1« ditoi of iho e to whom 
h» h nt tin money , and not (utulut to tall torintcicst 
It om them The Dal tn* » * in Ins hmd> haw hem in • 
t tensing gm* rally * hut th* v *ie»ei dfuea,ec! soia», that 
lie had nut alw.ir* a l uge hal nu • in lm InrnU uupiodui - 
live He must thenluw h*, « barged with interest upon 
the year!) bdintesmhi* hinds, . 

As to the i ale of int lesf, the ( «.nit dots nut usually 
give moie than U /a* unt . whiu »*» »nom i v h is bet n 
called m lot the pmposci id tic will, and the Ini nice 
only has bet n m his hands. But, th* > < \eeuioi having 
called it in without any purposes ioune< ted with the iMtst, 
and holding the wlioic m ins h.uuU without am mpting 
to lay it out, the Comt has the p.nvei to give of fnt tait., 
and he ought to he chaigcd it that iau Guieial due- 
liction of duty upon his pail \s the principle r and a small 
part carrying -W, per cnit cannot make a dilluonce. 

Where such general du elution of dutv obliges the 
Court to chuige interest upon balance* in the hands ot 

-m executor, as a specific demand, the same principle 
calls upon the Court u> i ompel hint to make it good to the l 383 
infant a in point ot costs (a) . 

( o ) li‘ 1 1 ' \ lit ft, Wit**, 5K, 

{(Ijhec the rtOtt In Vtrty v W uwfc, tol iv. p 6-20 f and JJursi omb r T)» luwbj 
1 >oliP‘. Clu Bep. 
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IIUDDLKS TON r. HRISCOl'. 


Junt 1 >* 
Before r l hr 
Lou I Chum el- 
hr upon ap- 
peal, 1>ee 18 
20 . 

Agreement 
for the sale of 
an estate, the 
result of a cor- 
respondence 
by letters, 
good within 
the Statute of 
Frauds. 

Effect of ad- 


TIIE bill was filed to obtain the specific performance 
of an a freemen t for the sale of nil estate by the Defends 
ant to the iM.unttfl , by letters in the course of a coi res- 
pondent « Ik tvu n du Plumtifl and Ins Attorney and the 
Defendant 1 In In .t lcttei. wiitten In tin* iJenT iant , 
to the Plaintiff, tlaUd u JI hitduuu ,7, 1 1 afc/i a. 6th, 
1803,” began thus : 

u 1 take this uppoitunit) on mv ai rival here to acquainr 
u you, that nn pi anises at Pat ton wei c going to be leased ' 
u but some things have aiisen to piesent it t am not 
44 anxious to part with the land and houses at Pm ton . 
u but, if I should 1)0 so dispose d, shall not take less than 


mission by an- u 4 (X)/.” 

sver of letters, q'j ie pj a ; n tiil sent the following answer, dated the 8th 
hdh dispense of Nov. 1803. 44 I utchcri \oui lettei , ami \ onsent t. 
jug with the 44 give the sum > mi ask for w#m pic mists at Pmton* piu- 
uecewty of « vided >oii ait disposed to pa it with them ini'aicdiatc lv 
tl V * ldC fo?cno na U ^ ?uch should b. \ our u solution, )ou base nothing to 
objection up- 44 do but to direct 1 'i nu* , when the money shall be pud 
on the Stamp u you, as ->oon as the title is completed ” 

•Acts Xn iepl\ to that litter the Defendant mote a lettei 

antrcfusHM^to dated the 12th ol At nuhr stating some paiticulars ai 
produce the * to the trcat\ he had been engage d in lor letting the pre 
office c«pv of zmscs , that th treat) was at an end, that he had n\ * 
n e tjuaintcd those, paitu his ml* nt to sell, and there- 

beread? Lilt a lore ccnsubi cd buns* 1 1 under no tie in that l espec t 1 his 
specific ’pef- lcttei contain d ilu- following passages upon which the 
formancc was Piuintitl re bed . It aims \ou :uc seriously disposed to 
fnsD^Ltion^ “P U1 chase, and I am of opinion, the business wiU be 
Ibe record 44 soon settle d Many pc l sons have wi itten to me with a 
(*584 ] 44 \icw to pun hast* , but ha\t higgled so much on the 
“ subject, that I could not but suppose they intended to 

“ tribe with tne I he writings arc many, 

u that relate to the piemisos at Patton, though a small 
u estate , and your Attorney may examine them, when, he 
44 thinks pi oper , and I wilf ifu rwards relate to > ou, when 
44 necc ssaiy, how I ramo in possession of the estate ut 
44 question , and 1 think you will find every ihmg satisfer- 
44 tory. I hat* lycn induced to part with thia small por- 
44 tionaif n}\ cstab* in Cunthnland for the trouble I ha\e 
44 had.” He then explains that : \i/-. the trouble of get- 
ting the rent ou account ol the distance and dispute* 
among the tenants : and expanses a wish, that the Plain- 
tiff would see the peisoos, with whom hehad-becn treats 
ing for a lease, 44 to be clear as to their intentions, that 
44 no misunderstanding ma\ an sc*. - - - You will also 
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‘ *' chbcovtr fiom what I* have written, that 1 will he at no 
u expense in getting the tenants out, fur at this distinee 
. ,fc it will he troublesome. The tenants have had notice 
• to quit sonic time ago ” 

By another lettei, dated the 13th of Nt,vtn'h*r % the 
Pluiitiff stated, that he agieed to puirhast d. uale 
upon the terms proposed by the Defend mt ho )v ttcis. 
J Ik Plamuff’a Attorney having appli* d Jo. an abstiart, 
,the^ i renjant h, another Krtn, dated tl»« sh>d of M^onn- 
brr^ to s.i * v. Pin null observed, tliat he docs not sav, he i* 
willing to pm chase the land-tax of part of she pi onuses, 
which the Defendant had pm chafed for about MXs * and 
as to the tunings leiommendid the Plaintiff tomnd o\er 
his Attorney to make an abstract. and do* in d to know 
ibc Plaintiff’s dett i nun itmn, when tom count 

1 3 \ a letter dated the 1st ot / )t t cm 'i / , the Plaintiff's 
\ttoimv stau <1 t) iln Defend i.i, that, although the 
PI imtifi thought, the hiatal muuni, mi wln< ii he made 
'In < online t tot the piup« u\ .it P'U t , /, did not admit of 
in\ turthei duivnd ihan tin' 4< o/ \<t, as fh< additional 
><) . \\ is 4 f> Ij tiling, in u quo si t » iji th p n im nt of it , 
and doire s < 1 1 he r m li u e d*i d< * d > m n aieh o t st.it- 
uig, thaf hr is authoi i - 1 d tiicniit the 't >/ !(K on the 
Hilt being mult H\ rhv .nuni t o tl buri, the 1). - 

h ndant iNpu'-sed haivdl much di )!• tst d at 1 1, md 

soon alu i waid , h* »i«c«aud, In hid . I-ui" H »i, mind 
as to sclhug to tin PI t. »Mil and, ait' i .mii* i.nb i cui- 

t espoiuicnct , pi i »i n a; in hi . »el.« ai to .«dh t'n i.dl was 

hied. • 

The Di it mi mt )i\ ni,ans\ v (i admin *<i the I tu i ■ , but 
insisted, that thc\ <iid not amount to ,ei agreement, and 
that lie did not inte nd to s* l 1 at so low i pint as !**)/. 
The cause was he ,ud at ill* Unlls , w be n ih<* unsw< i ms 
lead; and, the Defendant’- Counsel h firing to pioduee 
the office cop\ oi die lull, tin PI unliif pioce* ded to tead 
the letters from tin dealt *d flu lull 

Mr Fonblantjut , fuJ M, M<ohn, fu the 0< /*//./;?/, ob- 

jected to that 1 ,t, foi want of an agieunent stamp 
insisting, that the PI tint id chip hi to um picp.utd with 
a stamped offict copy ol the bill us m the r.i-K* ot ch po- 
sitions; being uncki the penalty of establishing an 
ague men t in willing bv legal i \identc , though, by ad- 
mi'-sions in the answei, a paml ug*emicnt mi) be made 
< nt. • 

Mr RomiUif, and Mt />\' 7 , /m tin Plauthff\ con tendril, 
that the Defendant ha\m; h\ bis answer admitted the 
let ten s, the Plaintiff was i ntuled to read that part ot his 
bill winch stated them; as he.ng h) the admission made 
part of the answer. Thev mgid, that the objection, re- 
/jumng a stamped office t- ; \ <»f the bill, was m vet before 
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1805. made , that the Defendant, not the Plaintiff, has the office ' 
copy, and with a view to supply that by the draft, ob- 
lli.nnui ,i»’t served, that the Gouit acknowledge** the diaft of the bill, 
Unis** (*> requiring the signature of Counsel to it. 

//«< Jfitota of the Rolls permitted the letters to be icad 
from the drift of the hill, observing, upon the point ol v 
evidence, that tin Stamp Laws have not made any aU» ia- 
tion in the pi atm * of the Court , providing, th*Hl4ty>* 
cannot piodnce a letter or an\ pap 1 w riting r the 

tlhu t of an ngieeineiit, without a stamps but there they 
leave it * perhaps some futuie Stamp-Act may make it im- 
possible to read an\ thing without a stamp . tf ) piove an 
agrium nt. hut this is according to the constant practice 
of the (emit. 

Jke J/ti&tu of ihf Rolls', upuii the mails stopped tin- 
repl\ , considt ring the ngiei incut mad' nut h\ tuc h tt» 1 1 , 
taken altogether, and m.uh die usual deuce ior a rt IVi- 
mce to the Master as to the title 

Fiom that dccice the lit fendant app« ah d V* 'Hie L nti 
ChanidL't, insisting, that the Pl.umul was not cntith d to 
[ 5ST ] a pei formant i , and fuither, tint the evidence rcceoal 
was not admissible : tlu letter » not ha\ ing been piodui rd . 
nor the oihee copy of tin Mlpiochuid. noi the draft oi 
the bill ’tamped, nor ih* xeoidot tin lull piodua'd 
d/»'. R >hulh}, ant / Mt I! * '/, /c,/ //v Rlnintiff, m st'pjwt 
of flic Dutt* As to lh< ineijts, I he time hi-t h tiers 
amount u> e (u»iplet‘ agn « nit nt i he point relied «m is 
the objection as to lUiltnu It u not necessaiy to prove 
what is arlm ilcd '1 he C»mnsel neva sign-* tlu record: 
but lu identifies the 'halt I’nei** is no inconvenience in 
the c out se that was aelopted .u tlu Rolls r l he Defendant, 
having tlu ofhet copy m Com l, has the means of correct- 
ing an\ *«is-suu ment by the Plaintiff The* Court ako 
has llu iicoid be lore it , and will see, that the statement 
is <* 1 X 11 . for which purpose it is die business of the 
Defendant to produce an office copv The Defendant, 
having made the admission, c annul appeal for want of 
proof of those facts, whi h au admitted Upon an ap- 
peal ftom the Rolls, new evidence may he let in; Wyatt's 
JPi at . Reg . 34, refeirmg to several authorities, (a) Wright 
v. Riling (b) shots the distinction between an appeal 
fiom tiie Jiolls, winch is m tuith a re-hearmg, and an ap 
peal to the House of Louis Rho/ttson v. Wolkrf \) the 
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only case in which the rontratv r.s supposed to have hccu 
said, does not apply ; having the words 1,4 not in issue ” 

• Alt Fonhlanrjue, and A b\ Alai tin, jor the Defendant , tn 
% sitppbi t of the Appeal . — * As to the agreement, there is 
nothing conclusive. The Defendant onlv stat . the hast 
that he will take. The Plaintiff’s answei is con htmnul : 
provided the Defendant is disposed to pait with the pie- 
inisc s limnc diatrh . Anew turn is afterwuds added, 
. wf? u is never closed with, that the Plaintiff shall get 
the tenants out 

As to the question of evidence, in Void \ C'j'npton^ a) 
vour Lordship took an objection of this nalnic Tudtr 
a notice to pioducv an agn ement flu Plamtid' tame fur- 
nished with a cop\ stamp* d '1 In. ohpi rum was, that the 
onginal being in Court, the. c*>p\ could not lx ic ad, nor 
could the cnigmal be it ul, not he mg st impc d In this 
case one nhjv.c non is that the h th » s them a l\c s ouuht to 
be pioducvd, and ptodiued stain])* d ! h* men di ifl of 
the j hill e tnnor bt admitted P« i haps the iec cud ltidf, 
v *rh refer enc e to the o* e won, ought not t *> be. l evened: 
ilit StatuiV recpiu mg aj*» i emc nl" *o he* stamped in order 
i*» be icceind I he eft* < t ol tie* ubnnsron iiithc answer 
•*', uul) torelievi t!v p«u tv tiom tin »< u .sil> of pioung 
what he must othc i wist plow b\ e oU l mg nilo c\ ulc iv e. 
All he gains is the powi i of piodu* o-g thi "wminnnt, 
without making it t \ uli n< » 1 In .idnu.sion ut passages 

in a will devising n al ist.iu, and id the execution, will 
not dispense with tin n* i v >* it\ %d producing the* will, 
and enable the Couit to giw tin elnei Hops, wmMqucn- 
tiai upon the pioot ol the in tiuimm tnd reach ng if. 
The objection to tile dialt of the. lull »i, tbit the Court 
has no etidence, that the* iiiord w made up iiom that 
diaft. 'Hie iwoids of tin < omtaie -uppo ed to b< in 
the Court itself: tin of the e !»*ih m C ourt attend- 

ing, toi which he lias a fee, bc*m, that In should attend 
with the* record , that the Court might, it neecssai}, in- 
spect it. The Plamull ought iheicioic ro Inn j had the 
record itself. 

The* draft o{ the bill, olft led as etulern c of the con- 
tract, is immediately within the Statute* , { a) imposing 
the duty in teims, winch arc copied into the subsequent 
Acts, as to agreements, tfc w 1*« thei the same shall be only 
u the evidence ol the . onuact or obligatun upon the 
u parties from Us being a wnittn instrument!” and re- 
fjunes a stamp; whnh *s i , net e sarv to give* validity to 
the agreement a*- dn aipum* of the paitv It it was 
only necessary to piodm » the. lecotd ol the bill, stating, 
a written agreement, and the admission oi the answer, a 
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1805. wntfeii agreement would be turned* into a parol agreement, 
V^v>^ and the revenue would be depuved of the stamp. II the 
IU'DPM s/un hill had been dismissed, and the Plaintiff had appealed, 
* and in the interim had stamped the agreement, your 

Dbioku Lordship could not have said, 77/e Master of the Rolh 

was wrong m r< jecting evidence inadmissible at that time, 
though now admissible b\ the subsequent tiansiictiou of 
stamping it. * 

Mr, Rou'ilhjy m Rt/'ii; — l he qiu it ion of < vidup** 1 is, 
whether these letteis aic icgulatlv before the Court: f 
do not sa\, piovcd, for it was not necessary upon these 
pleading* to give evidence at them, not being put in issue. 
Evident i is not ofleied to show, that there vva such an 
agreement, loi that, being admitted, is* not put in issue 
It does not, not i an it, apptai, win ther these letteis weie 
stamp* d, 01 not, and upon the answei it must be taken, 
that tin \ won stamped Tht objection, that, not bung 
stamped, they do not make an agiccmuu, might have 
[ 590 ] been made bv the answet Consult i the extent to which 
this is to go As to tlu alleged non *sitv of prcdiuiiig 
the lettci'* on n< count of the He venue* Laws, tfiOM* Law** 
do not piohs* to make an\ alii ratiou in the piocerthngs 
ofCoiutud fustier r lbe\ p»o\ ide, that such instiumi nts* 
only as an stamped ‘luM K evidence but the instru- 
ment with the stamp is onlv to lie piodtued, where it is 
neeessaiv to pioduce ll , tlu Kiel bung disputed. *1 hey 
do not due* t, i . 1 *t in liiturc no admission, no concession, 
shall av.»ii Sup *<*• • m a< lion upon a bond , and the De- 
fendant plead* s licit pj <//< w, oi uiv\ otlici plea, except 
non c^t f<niiU'' u would not be mu. ss u v to produce the 
bond upon a stamp So, in the case of a lost bond: a re- 
lease admitted , but < itc uni dance** of fraud alleged; and 
mam othei instances mas be put, on which the objection 
from tlu danger of evading tie* stamp would equally 
occur. r lhui, as to the ebaft of tlu bill the answer refers 
to something else : mal mg that a pai t of the answer. 
Whit is so lefeiieil to is neithci the lecord, nor the 
diaft, but the ofliee topv oi th- bill, which the Defend* 
ant has in Court, and leluses to pioduic it, and for that 
reason the Couit permits •> »ur evidence to be given; the 
Defendant having the povu r oi diownig, tliat the draft is 
not that to w hich he rciei i c d l he cli ait is offered to the 

Court, not as evidence, but to show what is the issue 
joined , arvi it i‘ not cv» n nu ismij l<n that purpose , the 
Couit being appnseu of tlu state ol the recoid by the 
statement of the Counsel I» is mu s^ary to inspect tjie 
record, only if theic is a disj -m upon that statement. At 
least, the Plaintiff is entub J n*»w to produce the original 
record from the Six Link's OiJui Suppose the Court 
had stopped the Plaintiff’s uu , bung satisfied* If the 
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Court had decided, that the draft was not evidence, the 1 
JPlaintitf would have produced the record , which he pio- 
* duces now. Xi. n>. . , M 

: 

it nisi *ti 


* P*t l out Ch \\c t* r t ok,— This dot ree implies the opi- [ ,V)l J 
ni^n of M< J/t^M oj (In I\' /'v, tliai ilu lit fcnfhu.l on- 1* - 
'tfru' m to an upc ment, suh*-t.mt i itt <1 by admission, <>i 
by evident* 1 , ,»hd therefore a specific pctfoi inane e ought 
to he decreed if a good title can he made Vai ions ob- 
jections ha\e been taken . Fiist, that tin* Uttcm do not 
« ontam any ngieetn* nt , di.it upon the ti w* i onstt ui tiou 
diet do not go h* vond ti* it*, >t]>pi «. v lung i, t n i mi m 
hi«omll\, if tin v did (ontu.i the agi c« nu ut ih%*\ might 
l< hi pioduud Thudlv, thud lh t \ au rmt to h«* po 
dmtd, uni, if tin ( mut o V proicid upm» n ulmg t!>*' 
answe» H ><innot m ■ >c 0 .i diet v »th«ru i j . ilu.; the 
hill al c# , an* I i 1 i . iiiUst* d, tli it tlu dt ill of ilu bill i mi hi 
n*»t be nad, though tin answc i \* as i ad , but the nici- 
n d bill itself dionl l I), pioihuid, and fuidur, that, it 
< l tin t tin til alt of ibe lull i mild he e id, oi , if tilt oi ig* - 
ml lull had Ik < n produced, utitm * the one n«.i d.e othn 
could be lead, ink ^ ha' in,; ur - eul tudnntuiU a*- 
igii \ i uen l, h\ having ^ imp, unjHN d upon da m 
1 it me< t tli' tpH -i 1 1 i'ii fault, ti* cun>«ju< lion, whit h 
lot the purpose of this < i 1 / 1 * Ik* u put upuii flic tlause 
of the At t, ( t ) upon w nu h the ol p < mm m ( s, is tlm , 
that, ii then »s iciilloi iji'.tui '"Mi In t* i*mal ulnli* 
agree mi nt, or a paj i •, \\ it l m lb** in* unni* «»i ihi Statute 
of FtaiuU v />) an at knowh <{• nn nt id flu i m 1 . of i hai- 
gain, those papiis mint have a ‘■tarn,* op m one m moie, 
or all, of them As tils first rpr Hton, I i^i* t, the i ourt ^ *pcrific 
is not to decree pel tot main e, unless it * an t olh 1 1 upon a P fr ^ >nnance 

l 1 i i i ii * m an ngittj- 

tair interpretation of tin h tu i ■*, f hat tin \ nnpoit » ion- n<Lnt bj let- 
eluded agrcciniiu , tb .i, > if it lists n asoti chk doubtful, im, miliss 
whether what passf d \\ is o •]> tii itv 1* t tin pi ogres** to- ' l \* xm A Uil 
wards the coniine > of agm-iinnt In moie or less, the i)c 1 j l I > 1 ^‘‘j t, ° 1 ^ 
Court ought latlnt to h m tin panics to L»w than spe- : bihil f whi- 
cifically to pci ioim what is doubtful, isaumtiact Until 
it is also cleai, that th» C oait is to put the same intei- j^*|J tt’toV^iur* 
pretation upon cotic ta ;poii<Kni.e with uierence to this sub- j ^ > ' 

ject, as other persons would , ic ading the com spondtnee - 
tairly, with a mcw to colku ibe s t n,e of it l^pon these 
letters my opinion is, th if th» tbue first letters do con- 
stitute agreement, an i <m m on both sides I use that 
expression; obsuvuu 1 m i look, which will, I am per- 
suaded, give gieat uiIomv uk«u to the profession upon 
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Bimiui 

"Whether 
the rwut will 
jiUfuim i con- 
ti«u t, signed 
bi oik; puty, 
not by the 
other, ami 
nothing done 
upon it. 

Query, 


[ S 93 ] 

Whether 
new evidence 
can be pro- 
duced upon 
an appeal 
from the Hollo, 
Quay 


inrun important points of Equity, (I mean the reports of 
decisions by Lend Rrihsdale, (a) that Lord Redes dale ha* 
intimated a doubt, whether the Court would pcrfoim a‘ 
contract, signed by one party; the other not having sign-' 
ed it , and nothing having been done upon it. f mark the 

I cm umstancc , as I v\ ould not be understood to pass it bv 

* without obst i ving, that it is not necessary to discuss th v 
here , foi these letters amount to papers signud l>v bqth, 

I take it lather a/ .him tin Defendant in this instance*; as' 
whatever lie might mean, if the lair sui.se »>, that he 
means to intimate that he agices, in cannot aftci wards 
set up a it serve made in Ins own mind , esp^ially having 
followed it, hi has the thud h tter, hy another, stating 
a pioposilion ahuu t the hmd-t which lie could not pns 
sibly be at lihutv to wnte, unless he undo stood the bat 
gam as com hided , upon which In had nothin,; mou t»* 
sav than to add that addition d turn ihuu . in tin > « a a 
theicJoie agreement enough d it is Ugit'tn lfdv pioud 
to the Com t 

This leads to anoflici point It lias In t u con* riw d, 
that l am called upon to diuth tln> ran i upon evident i 
different from that, which was produced at the Rolls ] 
am not of opinion that tin ( a-.es cited beat upon this ir 

* that icsp* 1 1 , foi, it the opinion gnen at the Rolls \\ a* 
wrong m admitting the i»iiltiui, the Court is m posses- 
sion ot the means ot i< it i\ mg all the i vidrnce, that h:iv 
been undend heie, and tin substance ot the appeal ai* 
to that J take i» lit no moie than tins, tliat they have* a 


light to suliiir.it, tliat, il the \ wui vwong m law, the 
Couit ought *u sf to have delivi led what was the law, and 
then to have st it< d the consequence, and, it it was 
rightly contended, that the c'uhnec should be received, 
the duty ot l hi Mnstu of thr RAU was, as mine is now, 
to sav, the parties cannot go on in thio wav , but the 
habit oi the Coutt has him to peiinit the* letters to be 
produced, or the hill and answer to lie stamped, if ne- 
ce^sar) .(d) Tins ctm ihcitiou stand -» by itself upon 
that ohjec tion. 

The nt\t c onsulei atmn is, wluthcr the draft of the 


bill ought to have been lead As to that, undoubtedly 
hi practice, whether upon pnwiplc, or hom accommo- 
dation, it has been usual and fitqucnt to read it. Ytt 
upon the best t uiiiidct.itinn I cannot conceive, how 
strictly it-can be wide me , or how it can be made so by 
the Defendant's refusal to pioduce the office copy In 
the pi ogress ol a cause the EiaiutifFs agent, knowing the 


("aj St/iOfi 1 ^ J>/ffiy’s Tirpnrt , n tl., ('inut of Chancer) ol i’tfan* 

The eas»* lu'ie alluded to In 1 In ! <»i . 1 ( wutUm , appears to hr 
y Hu tin, jwt;*' 13. Scepsge'°0 

( aj p Coley v. Truothn A, uiiU, \ol it 234. 
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hill which he files, does not take a copy the agent ot lid*), 
the Defendant, not knowing it, takes a copy. * But it is 
* \ciy difficult to assimilate that to the case in which a Hi ..m«si 
party has a right to icad an iustnimcnt, to piod^re w Inch 
he has no original right ; bur which is admitt* ii np< m the , 
foundation, that the Defendant having the 1*< tn i e\i- ' 

-•^leuie, refuses to produce it Fust, it i anivit hi lUcged, 
tltyt rln d' ill of the lull 1 . i * op\ ol tin answi r, oi of th** 

Den ml ant's iop\ < 1 ihi hill, oi ol the bill itself, ioi th* 

< onvei so p tuu , that the bill ought to hi a cojn oi tin 
diaft. It is not so alwat s Then how is it pio\ < *1, that 
this is the (halt of thi lull Suppose, tin (Joint < m td.i 
notice of die sign. if in of ( uimmI. the k suit isonh, th,*i 
it »s t papci, of which tin hill might to hi a * oja Bin 
*>no{lm ililln *ilo , lioin au.ilog\ follows lm tin ill dt 
tin ii i -* not t hi h< c t * \ id m v in tl - piMM i >>t tin (i.n t\ «u 

»ll» (/Hill, I • >1 tlv (iHMl lu.S l.ilol* «t ll*. I'flglUil ,< 
i Old, Fill' thl p'dltlM Plf v I'K, opl\ to Sl\i i'll < (Mill 
•In tionhh of nr pelting il.« nnn'l, w huh mi<>; hi un- 
iU i stood to b m C ••tilt 'I In ill ift o' iht hdj thi j t foi •* 
ungh* out to h im hi* n nail lim th.it ni.iki noddht- 

< n« r f fit tin ,i. ill* uk. id hi ing thtii, .itid i mt«(iiong 
that, which w is i e id iron* dn < 1 1 d*, th (omt must 
p'p-> cns it-* If of du i onn nf »<l tin km id iml th 'ii, 
i elding the hdl and .mom tog* tin r, the I’ll hi op> i. id, 
as p.ut of the «in~ivi i, h u* tin »'i ».d it s* Ii, it n dun. 
this deem is to hi sustain* *1 i.» that **. t\ 

I eon* uu*, th «i» iln .» c p t w he» i hi 1 l « hu gi s, 
tb.it an insli hum nt \wt »v«iiud, «i •* t # *'i ^ i il, and 

the Deft ml ini jc'mips tli.it , tht .m-n* i i t»» u.ul |<n- 

cisd\ as it he li.tr! * opn d mto t ihe m n Us />» lit- 
ters, set forth m tlu hill, md i* i not ioi »h pm ( om» 
of leading the hill that tin Plain* dl »c.oits to tin lull, 
hut to read mli Hi ;v hi \ the ao->\\ii,oi ohuhip p luum* 
the Inll is a part l In !)< Ii iidant 'liint ill. k lou hi under- [ 505 J 
stood to ha\e admitt' d, as c \pu ->d\ a . ii it was >tatc d m 
terms by the aifu * i , tin* w holt i oi m * pomli in ■ , stated in 
the bill. That In tin tan t*» tins k mauling .pu slioii : 
if the Plaintiff tan rc.ai du aip-w»i, mult t stood to 
comprehend the lontcuts ol dn bill, do* s that iiispina 
w ith the pioduction ol tin Ii t(i i 'i ’ If it do, s, m \t, is u 
necessary upon tin . Ai t of Pailiameni to sa\, tint an- 
swer, or that *b ill, consult icd as a pul of tlu answer, 
shall he stamped ? With h e ml o> this it is cl^at, that, if 
these letters had hi < n p « <! iu«l, and n appiaud, thc\ 
were not stampul, Un t.m.t < wild not ha\t gone on, 
until they had ht* n si impt d But the Coin l must have* 
pu nutted them to ^c ^ iai.» j>* J , 1 ioi that is the pnlg- 
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1805. incut of the law; that, wheie a paper can be stamped, 
pa) mg the penalty, it is no objection that it has not been 
Brown- m» \ stamped before the commencement of the suit. I had a 
Buis' vi difhrnltv in the Court ol Common Pleas upon the point, 
n,VWL win thrr th** agreement ought to he stamped at the time 
of the action brought: but the distinction is taken m a 
case in tb time oi Lord Ruijmoml , that, it the agr«u 
ment is om, upon which no action is to b * h^oiight *n 
less it is stamptJ, u mint In si imped helot** uirion 


Dibtnu lion 
hi tween an 
a^n i im lit, 
th.tt nuw be 
*t imped, pis 
ing the pi n il- 
ty, vi Inch tlu 
party w ill be 
pci nutted to 
stamp purl- 
ing' die cause, 


turn can be 
brought, un- 
less stamped 

l 596 ] 


bi ought: hut if it is an agreement, which \<m may get 
stamped, pa\ nig the penalty, there pending the action it 
may be st imped, and a cause has been allowed to stand 
o\er hen upon that distinction. 'A he consequence is, 
and one, upon that, if the ( ourt is not to a< t, white thcr* has not bee** 
which no ac- an obsei\auci ol tlu JAevemu Laws, neither Js it to tun 
the pails lound, if, bcloie the -art ’ > nvt M tbo.e L iw 
an oompln d w • tli 

It h is hi i ii *-.»id, that 1 1 »c ■%*' letu 1 s ,u». not • * >on st imp-. 
OA tlu fan ihctc •'•uopiooi. nor m\ .ill i m • i * 

at the IS \i I be quistinn upon that is oi gib'll tinpo* *- 
ann* u> tlu suitcns, not onl\ here, but in own* C'»uif oi 
UestMi boon dtc i the A* t p i *ii d this question 

was much consul* rod i»\ m« I Ik he v< , I made the ob- 
]ictiun without c lh«t be iou Lord imt'hn Ai is an 
objec tion, tli it has not l»e« n u U d upon m the vast \aricty 
oi case’s, m svliiih a *-)suln pc i ioinianc c has hi en de- 
uced liutln* it i* auolu’ctioii tint rn’\»r mailed at 
hasv , and who \ei an ution has been brought noon an 
agreement, that ought to he < ti i sump, and tin form <d 
pleading has !>' \ a mb, that at tin trial it was not un* 
ci^san fopiotuci tlu ip-umrunt, as if it wa* admitted 
upon tin in oid, and tin tn.i! wa, upon issues collateral 
to tlu c \i-i< in r of tin agreement, it has novel been con- 
sidered ai open t< tlu < Join t to c sum no the question, 
whetlui in* instiununt v, is log.dh nailable with refer- 
ence tlu Stamp L iv s In this C ourt previously to the 
Act, and * mil, \\!wi< a suit ha-> hint instituted upon a 
deed, if the l)c li ndant admitti d tlu msti ument, and put 
the Plaintiff m possession ol the power of reading the 
lull and answei, the insti.,nunt ha* never been pro- 
duced , and tlu Comt iuui itamnus whether it was 
stamped, but leans the putv liable to penalties; ex- 
cept in cases where th* L* gjslatim require an instru- 
irnnt stamped, as the onb ev.cLiue oi the transaction; 
and sa\ s cxpicssly , that otluiNisi du instrument shall 
ntit be lead in evidence 1 do not know, that even that 
clause makes the piodiutmu o! the stamp necessary, 
when the transaction is not in lisue: for instance, in a 
suit by an c \ecutor for an an ount if the Defendant ad- 
nuts, that.* legacy has km pud tliough the l>gi statute 
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interposes the necessity of a receipt, the Couit would 
not inquire ir* such a Rim, whether such a receipt actu- 
• ally passed. In this view of the case, by analog} ro the 
practice of this Court m other cases, and * ot Courts r>t 
Law, if the party has admitted that which, »j not ad- 
mitted, the PUmliil must piovc, it cannot In n msart' 
mm. > p' ot luce that evidence, which othmv »u. must have 
1 *rw nd 

ilu »[iu won di » i«-, t di« ili’M j uns in tins tas«* 
have rlnptii id u ah the neccs»sil\ oi producing the In 
teis, and, if die (halt oi the hill, or the hdi itsclh nmlj 
he rnul upon the hearing, is it mcess.nv, th «l tl . lull oi 
i’t di alt should he imp* d , not .is in->ti i.'m cl . * or.t.u,) 
in tin ohlt*; iMuJi l»ut, tiii'lc 1 ih< \j » 1 .mu < <i itn 
' r .< • • ’di »,( com muni* dn i fit i \ u 1 th«. * •« , ti M 

i Ml ifUUU 1 (it (hi Li >*1M. it.pt' \\« u >t *o t 1' nc’ll» 
.*1 i,.’ I Si cMiji { | |li . dit", id O.'l i i hi ! dt 

» urn in .«» , u« i . * \ c n .* c \ <* in i • Imt ** . < id a . p.u » 

» th nit I'ii a i * > >\ • i i a* i, in «he , im - i tl 

\f(C\ld*M', 1 1 1 1 1 . I »(l l* ..!«1 . sii H, ill ' *!!«■ »til 

dl- U(M. ‘ ,»{ i t( f ,M I 111 ltd l .1.11 l J ("| ihi 

•p fluid, th , it m * it ‘he c *iivS| 'i, t *.i u jj hn d , 
It onn dt'il ll'tl*' i * i (iii* du .Pis’ I* U‘lll ‘dl't'i hall 
‘dims i with tin i\nl« nn * tin h il jn»- 

d u , d, 1 t»u i,i i f i\ on Id H ■< 'iii \ i hi i ii '■ <li!i * i (»i»u ‘Mi on % 
■n<l the t out i * n»*n>i * .n\, ih.,l . t »J i« ■ »L uviuld 
iru apjn u t h* .any d tail * u *' iiiid.i 1 n i*i*i* ui\ 
o* *i in , i ng, \ i * tin i u is ,i nn, « d i »ii»i , uidt ' the 

lit. t’d i - it ii h* u .1 . i i t * u*] ( i *l.t I'! i* ■ t h io ] i “dill t 

it 'iJu j/oiiir h . I i»ic *s t iii i uii* oj!' »n Hi' dim i srp 

posed t ij (> t l »Mi' ( f a l til i i ‘la .hi v i * tni," v to 

’•upp >rt tvhu ii.i x 1/ ui tin ]»iuii! * o* Hi, ( (ii.it, anti 

CotlltS of J.ttW, %W«h I ' It I • In * II/ i \ <‘>1 fiUlli <1 >u [‘IO- 
ccedmgji, v.hnh iton'i.* i i dd <ii .tin h 1 e*n 

hardly await t 1 n » to i s u*. Mil* would yn m 

disturbing an uu ii.u t» • . n • * #« # I j»,.I f .tn a» that i c ot 

upon no otht i :■/ »d 

This det uc Hu t> hut i ^ i » i , i * 4 i o • p »• it - ^ j x s» d 

to be made upon u tdm il»» l? ift oi tIu h u hi i it i < 

ilteied by substu.iUiir J< i t«»' »« m/in * > iu ; - * f » 1 

* l the record nt the mil 


t.Vh 


If* 

*• 


JJiihi or 
| * >d7 : 
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OGILVIE V. HE ARNE. 

tHw usa»l A MOTION was made, that the Plaintiff, residing in 
security fi* Scotland, should give security for costs, beyond the usual 

Xntiffre«d.* a W«Wt: '<■* 40/ * . , 

mg out of the Tnte particular cncumstances, umler which this applicv* 
jurisdiction, tion was mad^ wuc, that the Plaintiff, h:i\mg employed 
uporTspeoal t ^ le defendants as his Solicitors, had, aftei considerable 
circumstances, delay, upon their making an abatement in their bill of 
as distress, un- costs, given them a security for payment by instalments 
taw, the Plain- U p Q n a IFest India estate, to which he was entitkd in light 
someVvour °* h ,s wife. The Defendants were under the necessity 
terms may be of instituting a suit in Chancery against him, to obtain 
imposed upon payment out of the consignments, to which ha\ing ap- 
peared lie withdrew to the neigh born hood oi Ilohj)God- 
home near Edinbuigh , where he stood out all process 
until an older to take the hill pro t onjt ss o was made , aftt i 
which he applied for leave to put in an answer , wh'ch 
was refused by The Loid Chamelloi (a) 1 lie suit, m 

which this motion was made, was then instituted, pray ipjj 
[ $99 ] an account, and stating, that fiom embarrassed circum- 
stances the PlamtifF was obliged to retire, and live m 
Scotland. 

Mr. Pomilb], for the Defendants, insuppoitof fht Mo * 
tion . — The addition of the stamp duties, necessarily en- 
hancing the costs of all law proceedings, is alone a suffi- 
cient giound to i increasing the security bey oncl the sum 
of 40/. requiied b\ the old rule But under the particu- 
lar circumstances ol this case the Comt will take care, 
that proper sic uut\ shall be given, to guard the Defend- 
ants from injury by the suit, which the Plaintiff has in- 
stituted , as Loid llaidwukc m Gaqr \ Lady Straf* 
ford (a) under the cm unistamcs compelled the PlaixtfliF 
to give security to the amount ol JOu/ , 

Mi Halt, foi the Plaintiff, insisted upon the geiftttd 
rule , and said, that m Gage \ Ladij St) affoid the Plaintiff 
came loi extraoidmary indulgence , piaying a c «t#s- 
sion abroad , which must . cc asion considerable 
to both parties : the Court therefore had a diacr^l^Jt to 
grant that upon terms : but in this instance the Co&rtdtas 
no disci etion , but must be governed by the gene$|lkjmle» 
that a Plaintiff out of the jmisdiclion shall urity 

for costs to the extent oi 40/. ^ , fc 

i v 

The Lord Chancfli or — 1 have Lord au*- 

thority, that the Court be foie his time oev^ ^te;d upon 


fa J Iteume V, O^tlwe, ante , 77 
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the special circumstances, existing only at the time of the 1805. 
bill filed, in depaiting fiom the genual rule .1 am not 
.aware that' since that case the (Joint has ever depaitcd 
lrom*it, 1 think, 1 it member, that it has refused to inter- ** 
pose. 11ns is a * gcneial lule oft great strength , ioi there r # qoo'i 
is no case, m which secuuty foi costs has hi _n given, ' 

^nluic tlu Couit, il at ling upon disoitinn, would not 
i hull justihed h\ (In (litimiHaiKu in bating, *10/. 
much inn little As to th< stamp duties, they wai- 
xant the Cn.iii ,o endeavour to lay down some guxiu 
lult lor tin lutai e, that will suit the cimimstviiu* *• ol the 
tunes: hut that is a giouncl loi genual int* ipo.itn-n, nnt 
toad in a p \i tieuiai case So, with icgaid 1* > Uk* <hs- 
ticssol the Plaintiff, that m not a pmuid, upon winch 
ilu C on* r h.is *.p( uallv inti i|iosul i Ik (ui.t will not 

ill"M\ loi <nsti from Ull\ 111 111 iP / . /<//<«/, U])01l 
tin i < pi v * i ni < ti oil ui lus c iic 1 1 n ,ta*nis n. il (lu mh, 

’hat lias he n hud down a > to v ( milv ioi to ts to lx men 
i.\ Pi unt»hs tbin id, u oiinaluitl a > a ginei.il n'h , ap- 
lilt* to nch and poor II tlu Plaiutiii luinis t< i a la- 
vom, upon which tin Couit can lasten turns, that is a 
ground that ma\ pic \ ail against die genual pi ac tico £ 

doubt upon what JLoui lluiJwnL sw s, that it should he 
<hsuc.tion.iM m iun < ise , unless he means, that it 
should he iciuitd u> tlu Mien i m c \ u \ mst.unc to look 
min dip casi . nut, that the ( out t ilsclt is in c\ mi ak to 
xXaimiK, and s i\ . what v ill be tight l c mtiut make 


( OF! IN a LOOPLR. Dec 23. 

AN older to c onfirm the M.pIu’t icpoit having Motion not 
been obtained, the paitv ai the last Sial, on Sn*uuiai) the pWoVii^ as 
21st of Dtttmbn , obtained lea' e to move on JLnd'ii/ to t(> uic 
confirm the repent absolnt»i\. The itason oi the appli- tniioueCi 
cation was, that the eight davs, which had nut explicit 
on the Seal day, might lie complete 

The lord Ch&nc r l lop. said, he ought not to have given [ 601 J 
that permission; and udus* l to make the owlu 


Vot. XI. 
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Dec. 17. M DONNK v. LEWIS. 

Original de- A MOTION was made, that the Resist a may be at 
?<mn l^hut ^ liberty to diaw up and pass the oiiginal decree m this 
liatVnp facn cause from the oflii ( t opf ; and that the same, when di awn 
acted upon by up, may be entered mine pio twu 'This application \vj£i 
repoits nul made under these c ui umstanres. The onjpnal deefee 
ordei on^uT rou ^ not l ,e frond: but there were two repents of the 
therein cc- " Master , and an order, made on further directions in 1788, 
turns, was al- icciting the decree, made in 1787, that order, how- 

lowed to be ever \ai\ mg Jiom the minute in the Rafisth's minute 
drawn up from ii * rJ 

an office cop), book 

and entered" Air Rnhai r/s, in ^ up pot t cf the Motion, cited William- 
nutic pio tunc, ton v. lit n&htiw , (a) and 7 \ Bictvu.(b) 

The Lead Chanc ri tor — This is of (peat importance. 
The Couit will entc. i a decree nunt pio tmu , if satisfied 
from its own oflicial documents, that it is only doing now 
what it would have done then. Puma jam tu Couit 
will not make the entry diffoicnt fiom tin minute But, 
if it turns out in fact, that the Couit itself has in anoidei 
recited the decree, as made, and il theie is an office copy 
of the decree, that offi< c copy coi responding with what is 
recited in the order, that ollue copy must he taken to be 
the copy- ot an original, and would be evidence that 
there was such a deuce. 


I 602 ] rh c Cii \N( i r i or — As the Couit has frequently 
Dec. 24. acted under this do u c , that does not appear to have been 
passed and entiled, the oulei may he made But I hope, 
there will nevn b( an instance ol this again. 

C* ) 1 lhik.U'K (h) l n,tk 170. 


Dec Z\ 


LASHLEY v HOGG. 


After decree A DKCUEK had liccn made for an account, with the 
usua * ^ Uii tl(>11 fr 1 «*dv c i tJscmcnts lor ci editors* 

Iw consent* A petition was pi esc tried, undo an an angement, with 
WjlwiirAnge- the consent of all parties, and all the creditors, who had 

3*4nt for dia- C omc in, the time having expmd, lor dismissing the bill 
*““*"*[ of the - ■ * - 


and disposing of the funds m Couit. 
vfupwu! court 4 u 

tl fefcy have effect by consent on 1 uither dn cctions 
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Mr. Roupell , in svppoit of the Petition 

. The Lonl Cii vnceli ok mid, he could not dismiss the 
bill aftei a decree, except upon a re-heai ing or appeal , 
but the object as to the disposition of the • nds might „„„„ 
be obtained by consent upon iuithcr dn ect>ns; and, Cipduni* let 
though the time had elapsed, yet the Coin t will let in m at m> mm, 
* ^cditois at any time, while the fund is m Court. 


1803. 

Wv* 

Lasrtey 

r 

IlObJJ 


wink* tlu fund 
is in < mat , 
tlkc>u&>li the 
t»mc h is 
• I 


A\ pin tc ALC OCK L d03 ] 

i ) «. H. 

A PETITION was picsinlcd hy joint-i ledifois , to Jmnurcdi* 
iki\e the ebon t of Assigm < s tin«it a i a sepai.iti C ommi.s- tlM ‘* ( 

*>ion ol lianlviiipt(\ chi hired u tegular, anduml, that a jYi^VniSIe*** 
iu\v choice ma\ b< directed, and, that a parti* ulat < tedi- , i, OICt Q f As- 
toi, against whom an account was piuvtd, ma\ not he signer sunder 
pcimittcd to vote i separate 

Mi . Ponb hint] lUy and Mi Chilli /?, in support oj Jthr /V- jJYkuiptcv ° 
tition . 

The Loid C ti A* c i i i oa — punt-creditors aie not per- 
mitted to vote in tlu choiu ol Assignees unclci a sepa- 
rate Commission, even in the strong case wlicic there is 
only one sepauu cre ditoi, and huge joint 91 opci t> Lord 
Thmlow constantly leiuscd it 'Hie consequent** is, that 
joint-ci editors cannot mtulcii with tlu choice ol the 
separate neditois b\ telling them, whom tiuy shall not 
elect. That is tin istabli.lud juaduc in llankiuptrv , 
and I have followed it 


A v (Uhti KERHI.E [ 0(H ] 4 

* , 

THIS*petition piaycd an order hn maintenance on be- a \g m \ 
half of five infants, to whom a residue was bequeathed, th < , mhtr 23* 4- 
with survivorship among them in i ase of the death of any Residue be*^ 
under the age of twent) -one , and, in case* all of them queathed to 
should die under that age, the whole was gi\en to their 

amongthemin the c\< nt of <l< ol* mulct the igc of tweAtwmi Maintenance, not tip 
ing directed by the will, w is not oul< \< <1 bv the Couit, there being a limitation Otoe* 
upon the death, of all uiuk i tu> n(\ -on«* to then sistci , ha\ mg no other interest in tbit 
fund, though a distinct hgitii b\ tlu sanu will 

The case, in which the Co-uf h is n maintenance, h is been, where the fund, being 4 
givenao the children with surwvoidup among them, then intcii»u ( and the chance C® 1 < 
taking the whole, as survn or, was equal , and no c*h< i in is>on interested. 
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1805. sistei , who took no mtrtcst ducc llv in that residue : but 
.1 1‘ gatv was given to her b\ $he same will, and m case 
Er parte o i hoi death under the age of twenty-one, that legacy was 
KBBati. given over to the othci live childien The will gave no 
direction as to maintenance. • 

Mr . Z/u//, m \n/i/Ktt of the Petition, refcri ed to Gieen- 
7 vellw GrctnwII, (n) and the authonties upon which tli#? 
oidei was made. * 


7 he Lord Chanc Li.LOR.~The case, in which mamte- 
nance h is been allowed, though not given by the will, is, 
w In i v lh< i ( ai e children, some or one of whom must take 
tlu pi opei tv, and all have an equal chance t>^ surviving, 
and a pu si nl mt* u st Hut it cannot be clone, il theie is 
agiftovu, oi, il tin (hihlicn aic not all the prisons 
among whom it is to go, as in Su P) ecei n k Ildt if s case, 
whin land Pushtu had duictid it, but, upon an appli- 
cation ioi an ini least of tlu allowance, 1 did not think 
[ 605 ] sc 11 justified m following that, and it fused it, as 
those cluldiin might be the p< i sons to take tlr*, whole; 
but futme children, then unhoin, might he the persons to 
take a pait oi it 13\ this will five ehildicn have this ic- 
suluc given to them, w i th sui vivoi ship among them , and 
tht sixth has nothing given to her in that fund, unless all 
the five die under the age (.1 twenty-one So the five 
would be maintained at lu r txpms- , ioi she has no in- 
terest in common with them Where is the difference 
between her i nicie sti anger ? She is not a legatee 

of this residue w uh the othci five : but it is given over to 
hei, as to a stianger, onl\ in the event oi the death of all 
the five undci tlu age oi twcutv-onc, and, while it re- 
mains contingv nt, she his no inti » est w ith them. The 
circ umstanc ( , that slit has a k gac v b\ another part of the 
will, cannot altei it It no legaev w is given to her, it 
could not be contended, ioi this has not been allowed, 
except, whcio all had a< banco, and an equal chance; and 
then is no instance of sitting oil one legaev against ano- 
ttu i in this way There is no case, in winch interest of 
pi ope 1 1 \ ^ directed to accumulate, has been applied to 
maintenance, except vvhtio i was one pi mupal^stim, in 
which all were interested. I wish veiv well to the appli- 
cation, il f can find a punciplc upon which it can rest. % 


Nov. 19. Mi. Hall, + vi suppoi t of tins l\ nt ion, cited Cttttis v. 
* Blatkbu / n, (a) and Pan imin v . Gi tin (/>) 

C n 1 ehiUf m> 1 \ 10t Cavevtbsb \ .M u< i\ Few lull*. JVaafi, ante, vc&I. 
V. 1‘ *, « l‘»r, n See Im'iuits Zamufj 

faj p. 605. \ol is. iru fbj Ante t VOh X. 45. * 
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The 1 'sit! Ch \m i r i oh — The < ise ol Tun man v. Gteoi 1805. 

as not within the formci easels , in which tin gilt o\ci was KsvsJ 

to the clulclitn w T ho should siiiviir, and theieiotc mam- /flr / mrte 
tenant. e was gi\ c n , tTic ihancc he uv> « qii.il , hut in that 
case, as in this, all the childien might du amici twenty- [ h()6 ] 

■» t .i * i . . i 'I'l i *<• 


one , and none of them might take Tl«« {.. t u i cases, af- 
tei great sti uggle, go ihi > h nglh f th u, w here there are 
fcquai lc gac ie s to a t lass ni i hildi c ,i, even with a du i ( turn 
for accumulation, the punupa) with the accuimil umn to 
be paid at twentv-onc, with survivorship m casi ol tin 
death of any under that age to the othei s, the c ham « ol all 
taking oi thesuiMvoi hiiiigccpi.il, tin (’unit t'hs - 
fund, which belongs to all, and must to all, oi amii ol 
them, and maintains the in all out ol tl • mt« i» a Ihit tin 
principle cannot b« applied, when tin h '• i \ i > i.oigmm 
absolutely to the chilchin and th sui\m i hut in < as< 
^jithe death of a ( hi Ul unde i taint' -mu th •. i a limi- 
tation to the is »ue , who loi th it pm nos* ai < a > sti mg» i 'i 
In this case, as m that, til v. piopun ma\ inner i>« ion 1 , to 
an} of Wiese children 


The application v .is luit w< d. 

7/u LjkI ( 'n \ < i i i oh sad, then wne * ome older 
cases than those that w.u pioli.ii*! in f«/n* ■(••// v 
Gtcenwt // . [u iw ithm sum* of v im h this nmiM lab hut 
his Loidship sa»d, lie did not know th * pimitid. upon 
which those t ascs icudd Ik iiiainl um d , and i« Ium d to 
make the oich t m this instance 

n 1 7 / :»! \ l‘»l 


LAMBKUT i* I.AMUhKr 

f , / 'll f/ 16 , 

The Ma&i jr rf tl e 1 h > i i s /' i Tin / r jn / Ch \m m i ok 

SIR HENL V I A Mill, K I, hy his will ga\c the follow- * cranes t#r 

r he/ei.s TnTSfi* 1 

y and mosi hclo\e<l second .<>u / / # Aa u k !. * u l m 0 0 t 
“ 1 1 ol my tii'nli tl pi <'i>> i ! \ lo *u ti Misfuif il in in n 1 ii » , oi employed as it shall 

appeal most bent tn id ’ i *» .Main i 1 die si.m ot I »,i*o •' 'n i \< i\ respt c L tfie sannj/* 
To. i thud, “the sum "I U 1 " !<> '* « i* o 1 ' *. <1 h> Ium in e\t i\ i c sport" as the former* the 

residue ual ami pc d . » th* M« si sou 

r \ be legacies tot Ium om r < hudiui pmim u v, not a.e (t 'i the lund, if deficient, ,, 
to be equally divided anion „ Hu .n 

1 ( 1 ) bee 1 - JuQiy \ Lup f o,i 9 J Johns Chi H.p 611 J 


ing among othe 
“ To my tiul 
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1806. iC Robey t Lamhctt I bequeath the sum of twelve thousand 
44 pounds of my funded property to b t transferred in his 
Lambxrt 4t name or employed as it shall appear most beneficial for 
" the interest of the said Fredcnck' Robert by my execu- 
Ijahbciit. u tors ac(0rc i m g the situation of the times. 

44 To my tiuly and most beloved third son Francis 
41 John Lambcit I also bequeath "the sum of twelve thou* 
44 sand pounds in even respect the same as I have spec# 
44 fied in the case of my second son Freda itk Robert . 

“ lo my truly and most beloved fourth son Lionel 
44 Iltjde Itimbuf I equally bequeath the sum of twelve 
44 thousand pounds to be enjoyed by him in every rc- 
14 spcct as in the case of my third son Franc.* John” 

The bill was bled by the i Iciest son; to whom all the 
testators estate leal and peisonal was dev lseel and be- 
queathed, subject to the legacies, and under a deuee, 
duecting the accounts, the Alastu’s tepott stated, that 
there was due to each of the \oungcr sons the sum of 
13,221/ Os ( J</ loi principal and into est cm their respec- 
tive legacies, to winch nport exceptions wuc taken, on 
[ 608 ] the giountL, that each ol the legate c*s was entitled to have 
tiunsliried to him so much fundi d property as would 
amount to the sum of 12 , 000 / in stock, and not to 12 , 000 /. 
in sterling money. 

M) . Ruhatds , and Mr. ll\ they ell, m suppoit of the Ex* 
icption s, idled on the cvpu s-uon of the clause giving the 
first legacy , 44 to be transferred peculiarly applicable 
to funded property, and not to cash They stated, that, 
if these should be considered money legacies, there would 
be no siu plus for the eldest son , and, according to Kirby 
v. Rotter fa) the intention, ll plain, must make the legacy 
specific. 

Mr. Romilhf , artti Mr. Philhmore , foy the Report , were 
stopped by the Couit. 

The Master of the Rolls held clearly, that the children 
under these bequests were entitled to the worth of 12,000/. 
tilth out of this property , it sufficient to afford it; attd, 
il not sufficient, they were entitled to have it equally di- 
vided among them: if there should lie any surplus, that 
would belong to the general estate of the testator/ 


( aj .lnt f, vol iv 718 Ihaut \ 7'. sf, ante, vol il. 146, ' 
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1806. 

LYON v DUMUKLL. Ju^Z^23 

JfR, BELL, for the Defendant , moved > dismiss the f,|, ly 
bill for want of piosecution. ansuu lo ll,p 

M) Pi^gott, and Mi . Johnson, Jot tlu PUvntiff. \ w crc the 
proceeding to state some spi*ci 1 c u cum stances, as an 1 <»i v\ mt ot 
answer to the motion P' os * cut.ou 

me iimki- 

* The Lord Chancellor. — It has been settled upon s,m L"? the 
great consideration, (a) that you cannot take advantage L l,lSL special 
of special circumstcim < s b> wa\ oi answu to thisappli-' , " n ! ,3tJ !‘ ce!i 
cation, that tlieic can hi no answer to this motion but „,i <,t ^pe- 
an undertaking to spud tin < ausi , and thin ion an\ uaijpplui- 
speual circumstauo s must he the gnmnd ol a ‘'pci >al ap- t,OM 
plication 1 h< notice nu;, st« ul o\ci, that the Plum if! [ ^ 1 

may ha\< the oppoitumt) ol apphing 


The usual undei taking to speed the tails* wu yun 
' 1 v r >'• i\ m ■» j 


7’v finite KNOTl 


/V.3,4 


A COMMISSION of l'.iuktupUy issued against Da- 
vxd Tanner in S tpumbtt, \7 K )ti 1 he lust claim ol the thndmort-* 
petitioners was undei an assignment m 18()3, lioin Lh a- i* iget, lunng 
beth Hoskins, the* hrst moitgagec of the inheritance <it • •U«n«i .ue 
estates of the ihmkiupt, subject to an outstanding tenn th/ Vi/iiLri? 
the original mortgigc bung death long previous to tlu *. lllL i„ i sub* 
Bankruptcy Sceonclh, the petitioners claimed und* 1 a i- ■ i i > * tcim 
mortgage made to tlu m in jfwie picct ding tne date ol 
the Commission, to see uie a debt ol 5VHV due to them ^ ** 
in the couise ol tiadc , llie Assignees in opposition to /i/i Lnt c ik nin- 
th at cl ai m relvmg upon an Act ot llankiuptit in 17^)b , biai m an 
which however was disputed , and notice /Knud. 3dl\ , 
they claimed a light to tack that debt, not on 1} against ^ Bankrupt- 
in' the Assignees, but also against f utleij BatmJ'tj, a mesne cy ofthemort* 
encumbrancer; insisting upon his priout\ in date: the ^uary.- 

petitioners denying notice ol that cncunditance. T 'he ',® n h °™g ia- 

subscryient to the last inorti* uli thci thr An ol was pi cviotis, doubt-, 

ful. No objection, that tlu. con's du * < * a foi the hi'* - *» *i* * *s •» debt originally by * 1 

snnpln contract 

f * 610 ] 
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1806. estate was sold, and the money m\cstcd in the funds.* 
S^rsj subject to the claims. 

Jfcr parte Mr. Romilhj , and Mr. Bell, in support of the Petition. — 

Kffotr. The case of Collet v. De Cols ( a) is decisive in lavour of 
the petitioners ; and there are some older authorities, 
that a Court of Equity will not give any assistance 
against a person, v ho advanced money to the Bankiupt 
without notice of the Binkiuptc\ , not even making him 
discover what the Commission! is might compel him to 
discover: Pen at v. Ballard, (b) WagstajJ v Read, (c) 
Brown v Williams, (d) Wilker v. Boding ton. (c) The 
u sins lei to the Assignees by the Act of Bankruptcy docs 
not dillci liom am othci tiansicr 

The other qiu stion is as to the ofder, m which these 
debts aie to be paid The pt titiom 1 i, not having had 
notice of JUn nulnf > intcinudiate eiuumbiance, are en- 
titled to priontN '1 he objection is, tbit, though the 
petitioners ban the mh< utam t , then natcim mtstand- 
mg, not in Burnt 1 1'", but in a thud pci son , and Burnahj 
says, In has applied lor, and mn\ obtain an assignment* 
Theic is no in.tam <( , v lieu tin* (ouit i< lasccf to act 
upon the. lights oi the puiics, as the \ stood at the heat- 
ing, on tlu gtound, that out might g* t in an outstanding 
teim Noi would an assignment a\ail him , foi the per- 
son, in A horn that tcnn is \ * st« cl, is a liustit for the 
[ 611 ] person, who has the min Utah' t , and an assignment to 
any other pci son would be a hi each of tiust. The doc- 
trine upon that s.-hjecl is laid down by y oui Lordship in 
Maundt ell \ i\I< i a dull , a) 

Mi . R/c funds, and M) Hail , / oi the Assignees under 
the Commission oj Buniiupit t/ — i he petitioner did not 
lend any money upon the setuntv oi tin estate, but took 
a security, not thue months be h>ie the Commission, ftp* 
a debt due upon othci at counts, \i/ ioi goods sold and, 
delivered in that y cai (neat stic ss was laid upon that 
distinction by Sir Joseph ^jtknll in*the case of Biace VV‘ 
l ht Due hess of Mai thorough {h) Lponthit point alogfc 
the petitioners cannot suppoit tin* (hum against tafc 
Assignees under the Bankruptcy of ihi m-otgagor^ Tfeo 
aie purthaseis foi the ci ditn*», loi a considft^ti6ti' 
tejuaih \aluable as in the tuv an at fual p u re V#tjd 
with icier ence to the Act of Bauki uj> tf y . 
establish* d by that cast, is, that the person, leijdlTO the - 
money, must 'lend it upon the faith ol the land/ If this 
loan was of any other dtMiqtion, he cannot have the 
4 preference , for a Couit ol Lqu ty will in relieve 

fa) TV 6J ' '2 Ch Cai, ft 

Cl 2 Vh fit ! 56 I il) J C/i Cat 1 35, 

i t } : \un air T 7 

{ a J p Oil. An c, \ol x 216. to!. mi 567 
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according tp, priority} and, to induce the Cou# to de- 1806. 
part froto thermic* a creditor mu%t bring himself strictly 
. within the e^eeptidh; 1 It is clear, this debt was ftbtcoh- i\ pam 
tracted upon the the land, * By die Act of Bank- Ks,otr * 

ruptcy m the, ^tokrtajait^ property is taken out of hnn ; 
and the' Assi jgrfeei 'become in Law the owners of it. The 
BankrUfft could n6t give a security. Hj had no means of 
providing for payment. The money was due, not from [ 612 ] 
him, but fiom his estate, in the hands of his Assignees. 

He could not by giving one creditor a security preunt 
the effect of an Act of Bankruptcy. Where money is 
lent upon the faith of the land, the case is ven diflcrent : 
the lender being in possession, dealing with the land as 
the ostensible owner, the mortgagee deals with him fair- 
ly, and adlanus his money bona fide , in confidence of a 
dealing permitted by the ( leditoi s themseh es , who allow 
their debtor to appear as the \ isiblc ownei But the case 
of an actual Bankrupt, having no pioperty, hoi rowing 
money, or taking goods, foi his own use, and the lender, 
when he cannot obtain pa) ment, taking a security out of 
the wreek of the pioprity, has a very different descrip- 
tion. In 179 0, this mortgagor was in the most .embar- 
lasscd circumstances , on the eve of Bankiuptcy, con- 
tinually getting worse' until his iailuie in 1798, not three 
months after the sccuut) made * 

As to the otijei point, the petitioners have theolegal 
fee, but encumbered with a lejral term. A Court of 
Equity does not assist these persons . neither does it give 
assistance against them ; only not depriving them of the 
44 tabula in naufuigto if they have it But, the term 
being outstanding, the petitioners have not the Law with 
them. If we could have got that in, we might have 4 
squeezed out that mortgage of 1798 entirely. 


r 613 J 


A snbse* 


The Lord Chancellor. — If the mortgagee had the 
deed, you could not. 

jFbr the^Assignea* — Notwithstanding what is said by 
Lord Hardwitkt, (a) and by your Lordship, following 
him h Maundt ell v. Maundiell , that may be (b) ques- 
tioned 

Tm{$rd Chaw ci lor. — Disliking the whole dorti me, 

I examined every part of it with jealous) in Maundt li v. 
MaundrelL(c ) It goes upon th»s; that, if the* pul chafer out notice pro- 
has got the original title-deed to the term, the Coui t can- uctcdb) get- 
- i.pj; possession 

of the deed Creating an outst.uulim; f« mi \s to the* cons«»quejic<*to the liublce, assign- 
ing to him, though aw u c of a piu»i w«»«. n.u'u moo, anil whether the Couit would inter* 
fere by injunction, Quei j m 

(a J See Willoughby v WtHo^hb^ 1 Tnm ItrU 76? 

{bj Ante> vot X. 260. 209 C <■ ) •*■**■» v ° l * x ~ 10 ' °1* ' l ' 567 
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1806. not be satisfied that there is any feutfa *&,&£ mzvtivfy 
wo that the* legal eattH *s in the person* Wio?^^^ry 

JQ# /*»*<? hays has it. ‘ though is you esmno* in 

Kvott. man y cases trap* tne representative, if jhfc’purqhaser uses 

so much diligence as to take possessing of/t^eJLeed* a 
Court of Equity ought not to compel to produce that 
deed to his prejudice. It is not deterhnried, what is the 
situation of the trusitc, who makes the assignment. Lord 
j Hat dwicie says, the question is not, whether the trustee 
shall be punished ; but, whether the purchasei shall hold 
under the breach of trust. That is strange doctrine ; and 
I desne to be undei stood, that I have not made up my 
mind, that the Court would not lestrain the trustees from 
permitting then names to he used. Fiom some saving 
expressions I do not concern* Loul Haidwime meant to 
detcimuK, that the trustee, await of the prior encum- 
brance, would be safe m making the assignment to a sub- 
sequent encumbiancer. One of the greatest difficulties I 
met with m deciding the case of Maundrell v. Maundu 7/ 
was Lord Hmdwuke * s expression, that the purchaser 
would be safe m taking the assignment, if he c”uuld get 
[ 614 ] it; but his Lordship would not say, the trustee would be 
safe. Surely, if the purchaser would be safe, the trustee 
ought to be so. 

For the Assignees . — The C ourt would not compel a dis- 
covefy; but would not interfere, if an ejectment could 
be maintained without the deed, and an Act of Bank* 
ruptc\, previous to the conveyance to the petitioners, can 
be proved: whence the advantage arises, of which 1A 
Collet v. De Gols(a) Lord Talbot said he would not de- 
prive the party In that case, the prior encumbrance was 
got.before the Commission was taken out; and there was 
no notice that the party was a trader, and therefore sub- 
ject to the Bankrupt Laws. After a Commission issued 
a prior encumbrance cannot be taken in ; to support that 
which is declared to all the world to be nothing; ttp t 
merely an infirm security; under which the party, not 
having even a scintilla of interest, cannot claim the as- 
sistance of a Court of Equity in opposition to its general 
inks Why should not a C mmission of Bankruptcy have 
the same effect for this purpose as a decree ? W.jtde- 
cicc, dnecting a reference to the Master to setlB|Wt:i^ 
tics, thf subsequent cncumbr ancer would not be pOgroiftiSd 
to take in a* term, in order to squeeze out another ebcjjmi- 
brance: but the priorities must lemain US 
the date of the decree. So a Commission G^fotlkruptcy 
is a public declaration, that the rights of encumbrancers 
shall be settled as they stood at that time s toe Law de* 


C a J i'vi 63. 
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daring* that tite nrofeerty shalj be distributed among the 1806. 

«*e ttfle of Law ; Vhwfe V&jribu- w>j 
tidh^ cfedltor. no^dfcfedt by his own act, taking in *u parte 
i^e i legal estate: .^Bother objection In* the way* of the Kxorr 
petitioners, ts^ jtfyst the conveyance to them In the first 
mortgagee <fidhot take place until 1803: from' the mo- 
mentthe Commission issued the first mortgagee became [ 615 ] 
ft trustee foi the geneial creditors, subject to her mort- 
gage ; and could not defeat their right by transferring to 
another person ; who by relation to the Act of Bankruptcy 
has no interest in the estate. 

Mr . Romtlly , tn Reply — If, as it is said, in (hlH \ l)e 
Goh,(a) the prioi encumbrance was got be lute the Com- 
mission w^s taken out, that would not make a distinction 
But that does not appear by the icpn*t 

The Lorjl Cir * vct r r on — That case pi oves, that mo- 
ney advanced after an Act of Bankruptcy , may be tacked, 
and charged upon the c stat<* , notwithstanding the pio- 
perty is taken out of the Bankiupt, and it was urged 
there, that he had nothing to convey r by' the second mort- 
gage. Yet it was held, that, though the legal effect of 
the second mortgage is nothing, the Court will consider 
it a second encumbrance. The distinction was taken, that * 
a secret Act of Bankruptcy' doc* not present tacking, as 
a Commission issued actually' does : that being notice to 
all the world. Upon some loimer occasion I find, I in- 
serted in my copy r of that report these, dates from the 
Register's Book. The Bankmptcy was on the 25th oi 
December y 1722:* the last deed upon the 13th of August, 

1725 ; and the Commission upon the 19th of June , 1726. 

The statement at the beginning of thf icport is otherwise 
scarcely intelligible. 

Reply.— I That supplies what does not appear in the re- 
port. It cannot be contended, that the eflcct of a Com- 
mission of Bankruptcy is \ntually a decree to settle pi i- [ 616 ] 
ferities. There is no distinction upon the circumstanc c, 
that money was not actually advanced at the time. It Iras 
often been decided, that a person, taking a security' or an 
estate in consideration of a dcbt^pieviously existing, is 
equalfjf purchaser for valuable consideration as upon an 
advaft&fe fef money at the same time. The only' distinc- 
tion is, that in the one case the advance beiijg made, and 
the conveyance executed, at different periods, notice must 
be deniea at both. This also stands upon reason , for it 
cannot be required, that the creditor should go thiough • 
the useless ceremony of taking his debt from the debtor, 
and paying it back again to him, which ^v^dd put th« 

s faj For. 65. 
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creditor in the sihiationt>f a purchase#* ‘ 
are in the as tne mortgagor 1 

cannot object , to faying both 
dition of ; merely'## tlieiT&*i*j) 

term on tstanditigitf ’ some other r _, — 

presenting the mortgagor can raise that ofcj^ctibn f though 
perhaps with an intermediate encumbrancer there maybe 
a considerable question, whether he can'be shut out. But 
those, who represent the mortgagor, can be permitted to 
redeem only upon doing Equity. If a mortgagor dies, 
lea\ing a will, not discovered, and the heir taking pos- 
session, and supposing he has the title, makes a second 
mortgage, could the devisee, when the will came to light, 
redeem without pacing both? Though I do mot know, 
that sueh a case has occurred, there can be no doubt upon 
the pi iiici pie. 

Mi . Ilex amici , fat tne mane Em umht ant rr , Bar nab did 
not argue the point as to his right to priority ; as it was 
given up in the i eply. 

The Lord Chancellor.— Upon some parts of this case 
I have not doubt enough to induce me to postpone the 
judgment. The Assignees have contended that there is 
a difference between dealing originally for a mortgage 
and a debt, originally by simple contract, and afterwards 
continued upon the immediate credit of the land, under a 
new contract; the creditor waiving his right of insisting 
upon his debt at picsent , provided his debtor will give a 
security upon the land. That appeared to me to all equi- 
table intents a security upon the land. The effect of the 
subsequent transaction is a contract, that the land shall be , 
pledged for the debt. I have not altered my opinion upon 
looking into the case of Brace v. The Duchess of Marlbo - 
rough,(a) which goes upon this; that a mere judgment- 
creditor, though he deals originally for a lien, does. not 
get an estate originally in the land. He has neither juf 
in te nor jus ad rem. But, if there is once a creditor by 
-mortgage, and he afterwaids advances money upon a 
judgment, the Court will intend, that he makes that ad- 
\ann, meaning to take a security upon the land for both ; 
and he may tack: but»if he remains a mere* judgment- 
criditoi, the Court says, he does not deal upou tHe faith 
of the land, m this sense, that he docs not contract for 
interc st *in the land ; and thercfoi e is entitled only, 
judgment-creditor, to an elegit s and b* cannot 


an 

as 


tack.(^) (l) But that is not the ease of a creator, origi- 


CnJ 2 jp irms 491 
(it ) Jackson > . Lmgfoi d 
A, 17*4 . < 


the Anomalous Case, 2 Yes* 662, Beg. Bosk 
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he coxjl14 < ... „ 
but, after tfai* 
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£ or judgfWnt, who thinks 

as- a— refoaln W longer; but will 
r at ox a pledge for h aio»v : that is, 

£<rf the loan h^will have a» interest in the 
|yv The* contract is changed. Before, 
immediate -payment of what was due: 

^ittgage, he can only call lor payment at 
the day upon which, by the contract, the money is to be 
paid: a situation altogethei dilfcicnt in point of contract. 

As between him and the Assignees of the Bankrupt, who 
are only Parliamentary grantees for the ci editors, having 
no interest in the land before, it is impossible that they 
can make that objection. 

The po)nt of Bainabi/ , as connected with that, icquires 
great consideration: 1 mean, as to the cnciunstame, that 
there is an outstanding term , with reference to the pos- 
sibility, that recovery might be had at Law, even without 
the production of these msttunients. It is contended, 
that the outstanding instiument is in Equity to be held 
for the protection ol all the estates, accoiding to priority: 
that i%, according to the dates. I shall not go through 
all the doctrine, which I examined with great jealousy in 
Maundrell v. Maundull , (a) as that was the first case of 
the class that occurred, while 1 have sat here, furmsh- 
ing a great principle. I shall only observe now, that, The question 
when such a point as this comes to be discussed, if the of pnoruy be- 
legal estate has not been got in, it must be considered 
with reference to the question, whether the first encum- ] C g a j efi tatc has 
brancer has a better right to call for an* assignment of the not been got 
legal estate; and from that circumstance a Court of in » depends 
••.Equity is bound to hold, not only, that the first mortgage ter°nJlittocll1 
shall be protected ; as it w^s the first equitable security ; for it, and the 
,but that mortgagee, having a better right to call for the poor encum- 
* assignment, is in Equity m the same state as if he hacTit. ^^thAt if hL 
Before I could decide that question in Bankruptcy, a ju- ls ds n j,J 
riadiction, in which there is no appeal, I must be satis- tin same state 
fied, that there w r as no danger of error, if the question kad^ 

Were before me upon a hill. 

Upon another point there is no doubt. It is said, the 
Act devests the Bankrupt of all his interest; and when 
thO'Commission follows, it operates by relation from the 
time tl* Act of Bankiuptcy was committed. Unquestion- 
ably it does ; and then the person, taking the second se- 
curity, really takes nothing , no interest passing from the 
Bankrupt; and theiefore shall not tack. All tlxe cases taok . in 
show, tMtthis objection w>ll not do ; for then it would notaflfectaSSj 
have beep in vain to disc uss, whether there is a difference the relattatft te 

the Act of 

(a ) . intr, \o! \ 216 Vol vn JfST s % Bankruptcy. 
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1806 . 

Mix parte 

Karon*. 


between secqrUh^af&r a« < 
a Commissi^ irim^ti' *' Hi i . . 

law is the fo both, c&ses i for i 
Commissi&a*f«f Ip either case precisely t 
to dust and ashe$j the second security, 
culty upon the point as t<? a decree td iS^d^ pxferities, 
Tacking al- After that you cannot tack certainly ; for there is a 
lowed up to a judgment for the ci t ditoi s, that they shall be paid accord* 
tie pnorities , in 3 to their priorities But you may, as was held in the 
aoloftcrwardL House of Louis, (6) up to the time of the dcciee struggle 
for the tabula vi nauj ) agio / and though the decree is in 
a sense only a judgment upon the rights, as they stood at 
the time the bill was filed, yet it was decided m that case, 
• that until the decree \ ou might do so ^ 

Thfc next point, that was insisted upon, is, that the 
Commission has the same (.fleet as a decree. That is not 
The Commission is no judgment for creditors. It 
is only a conveyance lor the security of creditors: and 
the utmost, that can he stated from all these cases, is, 
that the question is to he agitated between persons, having 
securities, and the Assignees, as persons, having securi- 
ties, or as purchasers for valuable consideration. The 
£ 620 J point being now given up, as against the mesne encum- 
brancer, who, it is admitted, is to be considered as hav- 
ing all the rights of a purchaser for valuable considera- 
tion, the case is reduced to the question, whether the 
Assignees are to be so considered ; or, as having any right 
in Equity beyond what the Bankrupt himself would have : 
the petitioner insisting, that, if tne Assignees come to 
redeem under the circumstances of this case, he may hold 
4 the same language to the Assignees as to the Bankrupt; 

that there should be no redemption, until all the money 
was paid, that was advanced upon the faith of the landL 
On the other hand it is contended, that after Bankruptcy 
and the conveyance for the creditors in general, the JUfy 
Mgnecs are to be considered purchasers for the creditor&f 
and their right stands upon the same principle, as if thO 
debtor had not become Bankrupt, but had made a 
vc } am e in trust for payment of the creditors. I? it.fttms 
out upon the authorities and principles, that the ]tacUt$,is 
the true way of putting it, the question will be 
as if the argument for Barnaby , the mesne encif 
had been heard. The simple point therefore is, ' 
supposing Raftiaby could maintain his situation, \ 
ground, that there is an outstanding term, thffEj 
be considered a security for all equitable inte 
*ing to priority, the Assignees also can insi^j 

' ■ 

• 'a J n 'rtley v. Jhikhrmf, 2 It* 571. JS 

fbj Bdcfder v. Rcnfmth , 6 Mro>JP. 
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The following order was afterwards made. [ 6^1 *J 

The petitioners consenting, that Lutlcif Batnabn shall 
stand in order according to the date of his s%*cujit\, hv 
the consent of all partus it was orckicd, that t'u. poti 
tionns ai$d IVoodtVtod, Pj <?/>//, Binnabn, md imtn, the 
Assignee, and all olhei nur^s.m paitu*, should join m 
the execution of t onu\ anc cs to / ' fm //., i /«oV, the pm - 
chaser; and dt 1m ) up tin alignment of the mm ami 
other deeds, ike to him, without prejudice to tht ques- 
tion as to th> light of tin n ticking their moitgagi to the 
mortgage of ih.abttn lD\k«n\ But the sum of 41,000/. 
Consolidate d Bank Ynn<i»tn he sold, and the sum of 
11,133/. 3.s. ami aiiothci sum, due to the petitioueis on 
the moitgage ol Liualnth IIo\l?ns, he* paid to them on ae- 
count of the said moitgage upon the execution ot the lud- 
veyance; without pi ejudicc to the question, how the le- 
sidue of the money due upon the moitgage, and the c osts, 
are to be paid. An issue was directed, whether David 
Tanner had before the 1st of Janiuny, 1709, and before 
the 22d of June, 1798, the date of the first mortgage 
after the sqppased Bankruptcy, committed any Act of 
Bankruptcy. 


MESTAER v. GILLESPIE. * 1SG4. 

.\Vr» 15, 16* 

UPON a motion for an injunction the circumstances jgg 5 
according to the bill and answer were these. '1 he l)i - /v$ 8. 

fendantc, the B* arsons, being indebted to the Plaintiff * to hether, 
the am6unt of lono/ proposed, and it was agreed, that legal title 
the Plaintiff should accept MIL to the amount of 7000/ . % 

in consideration of which, and the debt of 4000/. the a snare in a 
Beats cm should assign to the Plaintiffs one moiety of two dup failing < 
ships, called the Juliana and the Ocean, then in dock, 

Acts, 26 fte 0 .HI. «.<*./ >1 <" > HI ' ch, t<>i want of the indorsement upon the Certm* 

t -si 1 1 1 > to t-c 4 dial w is p , c \ ented by fraud, 
and A'hcl/'i it n>A i*m ho 1 ..das to the freight. 


cate within ten d’iys if*« 1 • *>< 1 . urn <»f th 
relief can be had 111 * rpnu m w hat f a m, 
if mjt as to the ship, though both wer * tninjuised m the sune l»*n ot s ik 
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cep*e4&y tbe Plaintiff sbouuUw di«t^#gec^ 
produce of the dale ; and in the mean time $&bbt. 
newed ; and the whole of thtfahif* yuIiaMam't&JblG 'ty* 
signed to the Plaintiff as a Security for performance 6( 
the agreement. * ' ' *' . '■* » 

This agreement became abortive ; the JS eatsons being 
disappointed in their expectation of redeeming some se* 
curi ties they had formerly given upon those ships. The 
parties then came to another agreement; by which, in 
consideration of 11,000/. composed in the same manner 
of the original debt of 4000/. and the Plaintiff’s accept- 
ances foi 7000/ the Beat sons agreed to assign to < the Plain- 
tiff threc-foui th paits of the ship Atlas , then at sea, 
freighted by the Last India Company, with the propor- 
tion of the freight. A bill of sale was executed accord- 
ingly on the 3d of Jidy, 1803, by the Hvathom to the 
Plaintiff of thiee-fourths of the ship and the freight un- 
der the charter-party, entered into by the East India Com- 
pany, and all other freight, that might become due: but 
the indorsement upon the Certificate of the registry, re- 
quired by the Acts of Parliament, (a) not being made 
within ten days after the return of the ship tQ port, on the 
17th of December , an action of trover was brought by the 
Assignees under a Commission of Bankruptcy, issued 
against the Beat sons, and judgment being recovered by 
the Plaintiffs in tl\at action, and possession of the ship 
having been obtained by them, this bill was filed ; and a 
motion was made by the Plaintiff, that the ^Defendants, 
the East India Company’, may be directed to pay the 
balance due for the freight of the Atlas into Court; and 
that the other Defendants may be restrained from pro- 
ceedmg at Law : the indorsement of the Certificate with- 
in the ten days, for which application was made immtdi*"; 
atelv on the ship’s arrival, having been prevented by {ftfe * 
Beat sons. The circumstances that prevented the indos'ftft** 1 
ment of the Certificate appeared according to the bill 
and answer, though not distinctly, to be, that the Beatson* 
proposed terms : viz. that th^ Plaintiff would give op the 
first instalment of the freight, to be applied in disehjt*g& 
of acceptances they had given for 2600/. in partTw the 
debt oi 4000/.; and should pay the costs of action*, thfcit 
had been brought against the Beatsons upon some' of the 
Plaintiff’s acceptances, which were dishonoured. 

The Attorney-General, (a) Air Bonnily , ahtMMrl Bell, u I 
support of the Motion , insisted, that under thede circunv* 
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The Solicitor+General, (b) Mr Rich aids, and Mr Shrh\ 
for the Defendants , the Assignees under the Bankrupt* //, 
contended, that this Court could not relieve against the 
positive terms of the Act in this case, anv moie than m 
Hthhtrt v. Rolla>ton: (a) the rights ot thud peisons inter- 
vening; though if the question was only between the 
Plaintiff and the Bankiupts, the} might lie compelled to 
execute a propei contract, and even if the imputation of 
baud could be maintained, v\ hn ii was a proper subject for 
a jury, the policy of the law must picvent the relief. 
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The Lord Cir \nc j:i i or. — The Bankruptcy makes no 
difference in this c due Whatever lclicl might have been 
obtained against the Bankrupts may be had against their 
Assignees. At present, unless it can be made out, that 
this Plaintiff was wilfully and fiaudulently pi evented bv 
the Beatsons from having his title made good, I do not see 
any ground for relief m tins Court : but, if a jury upon the 
issue, whether that was fraudulently prevented should find 
thq affirmative, the Assignees, representing the creditors, 
could not possibly avail themselves of that fraud. Upon 
that two questions arise : 1st, can this Court interpose; 
putting the case, that a fraud of that species, and with 
those consequences, has been committed : 2dly, Do the cir- 
cumstances of this case authorize the Court to say, such 
a fraud has been committed ? Upon the former point the 
jjflfjuttction ought not to be granted, unless the question of 
Iwir is a grave and serious question ; fit for judicial con- 
sideration and decision. In the case of Rolleston v. Ihh- 
hert)(b) in the Court of King's Bench , the decision of a 
Court of Law could not possibly be any other. The ques- 
tion being as to the property m the ship, if the instru- 
mejst frptsnot all the particulars required by the Act, 
been decided immediately as it was stated. 

But in ft variety of cases, though the property would not 
pass at%aw, an Equity would suise to have*a legal title 
made. In * the case, lur instance, of a conveyance by bar- Relief in 
gain and sale, which/ cannot be complete as a legal con- Equity upon * 
veyance without cuiblimnt, (a) yet that very instrument, 

not enrolled » a* sta agutuu. in. to t urn i v tbc obligation ui i&mgfrom the payment afttus 
money. / * , 
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( tlhr gave liis reasons to the Counsel on both sides ; and 
the n round of the judgment, distinguishing the case from 
those, to which it was compared, upon the Statute of 
Fiauds, (t ) and the hat gain and sale without enrolment, 
was, that the policy ot that Act of Parliament was to 
• make the insmomm, so dc lean c, void to all intents and 
Toltcy of ilie purposes , and tin object of that point * onld not be at- 
Ship-ltegistiy tamed, if such a thing .h an equitable title to the ship 
At,ls ’ could subsist, as parties might re it upon their equitable 

title, without dcsmng the legal title. The object hung, 
that there should he a public lcgistiv, accessible, of the 
owneishrp ol all vessels, na f igatmg io and from the lhit- 
i$h dominions, the Legislature had declaied, that this 
object should be sec ured by a bill of sale, that should be 
such m the form and contents, as to manifest all the cir- 
cumstances necessary to secure the knowledge, who tvere 
the owners, from time to time, by which the history of 
the ship hom the moment she was built might be pur- 
sued. ‘Upon another question, whether, when it was de- 
cided, that the property did not pass, the party could be 
[ 626 ] compelled to tefund the money, if the answer should be, 
that it was by no fault of his that the other had not a 
good title, lmt the fault of the assignor himself, such an 
answer could not be given to an action brought to re- § 
covei the money in a case of this sort , if the circum- 
stances will sustain the imputation of fraud by the Bank*y 
rupts in not performing their part of the agreement/' 
c\press or implied, imposing on them the obligation* to , 
accede to the request of the Assignee, to enable him 
upon the ship’s arrival to make good his title \ which ^ 
having prevented, they could not at Law say, the monej?'. 
should not be refunded. 1 here is there tpre a diffiereftfe . 
even at Law upon that supposition between this , 

Polk s ton \ . JItbbet t. ( tt) 

Next, as tq the power of a C ourl of Equity, UJV Opi- 
nion is, that, if this is a case of fi md, the case o yffib* 
but v. Xolli^toiij (b) has no application, and case is 
* to be decided with i cflicnct to what Courts of Equity 
are in the habit of doing m cases, wheic instalments are ' 

Ch ) Hilberts TiJuton 3 7 ho C V 371 fe J St Ch, 2. *.3. 

i J p. GJ(> » 7* rm Hep. 4t |, ». ('& J 3 JSw# C. C. S7L 
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Lordship had great doubt upoifit. 
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precisely such a case ns o( i urs t\er\ day upon tlu. giant 
of an Annuity : the grantor saying, he has ofteied to d > 
all that is necessary, and has done all that is to he 
done by* him, and, if the grantee has not done what is * 
necessary, the blame is with him, and tln‘ const qiu-nic 
must fall upon him Tin defect in ILiin > / \ R U ^ t~ri [ 0>%? J 
was only a slip in point of caution h\ the \ssign< not 
inserting some words, that ought to ha\c lu.cn in tiu hill 
of sale. The polic\ ceitainlv was just tin ■ time without 
those words, as with them: hut the Art poMtix c 1\ it * 
quires thbse words, and then ion no Coui t < uuid in- 
terfere (a) 

But fiiat is not tin* case alleged by this bill , that the 
Plaintiff was improper 1), \vij^ull\, and fraudulently, pre- 
vented from making good his title, and pre\ ented by the 
HcatsonSy bound in conscience to issist him in all his en- 
deavours for that purpose. Supposing that true, another 
question arises, and 1 agree, theie can be no relief in 
Equity, ’if the Act has positively said so. On the other 
hand, if that is not expressly declared, or the relief 
clearly excluded b\ the policy of the Ait, the equitable 
jurisdiction upon fraud exists. Many other cases may 
be put. Suppose? ja ship at sea sold for 10,000/ , and by 
circumstances she becomes worth y0,000/. , and upon the 
return of the ship the master, being a friend of the ven- 
dor, is kept*out of the way, and there could be no ton- 
action of him, or proceeding according to the Act: in 
that simple case, nothing resting in agreement, but the 
title conveyed as far as possible, and the consequential 
right to have it made cood prevented by a deal*, pal- 
pable, fraud, would thore be a right to come here, oi to 
bring in action ? Mam circumstances may be supposed, 
that would make it impossible to recover the actual da- 
mages; ;0r to place the paity m the actual state, in which 
he ought to be. Then, what has this Court been m the 
habit o { doing ? As to the policy of the Act/ a variety oi 
instances, that might he put, which would terrify all man- 
kind from dealing fo* a ship at sea, must be considered. % 

(ipon the Statute oi Eiauds, (7>j though declaring, that 

• * / 
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ih‘e t •a»t>rfea*iy adopting the 

doctrt^C ^mk^tsn>. But that case does not 

in any d£gr£e determine this: for this n.ason: that was 
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ing subject to 
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vantage of bte ownTmid i 

declared, that, in case thcwe-c4rwtR3tanc^ do ttfct exist, 
the instrument shall be absolutely void*' One instance 
is the case of instructions upon a treaty of marriage : the 
conveyance being absolute ; but subject to an agreement 
for «i defeazance ; which, though not appearing by the 
contents of the conveyance, can be picved aliunde , and 
there aie many other instances 

I do not say, attending to the whole policy of these two 
Acts of Parliament, this is a case, in w r hich the Coin l 
finalh will l>c at liberty to proceed upon that giound 
But the question at piesent is, whether I tan take upon 
my sell at this moment to sav, that upon full conside- 
ration of all that can be submitted, this Court has clear- 
ly no right to interfere For the pin pose of the present 
interposition of this Court it is sufficient to say, tke case 
furnishes a question of great doubt as to the law. One 
considerable question is, wflb was from the moment of 




the execution of the hill of sale under the agreement, that 
from that moment this interest in the ship should be the 
property of the Plaintiff, the ownei, having a right to call 
upon the Master. The question upon the facts is, whe- 
ther, attending to what was proposed bv the Beatsom , as 
reasonable, or not, this Plaintiff can be represented as 
having been wilfully and fraudulently prevented from ef- 
fectuating his title during those ten days. I do not know, 
that it is necessary to insert the word “ fraudulently, 1 ’ as 
the ground of relief ; if it was wilful, and the effect was 
the same incapacity. According to my present opinion, 
[ 629 ] that remains in sufficient doubt to require further investi- 
gation , to determine the real quality and nature of that 
transaction. 


« * 

* 

16 The Lord CHAVCELLOR.—Another question hat oc- 
curred to me, which is very impoitant, and hat 0ev4r 
been dei ided ; whether notwithstanding the Act of Par- 
liament the assignment is not good as to the freight. 
There is nothing in the Act as to that The ltpOQ/.i*' 
a consideration lor the fi eight, as well as the shi{h Sup- 
pose the freight had been assigned by a separate xnatru-^ 
ment, what would be the objection? Then, assign-** 

ment gives/ci**ht to the ft eight, that wift.^atain this 
bill, independent of the other question* usual to 



HOC 

... .. t 

kfth dit'qwttei^ In 

W ln$ver doubted,' that the 
ptQpefi# {&. the freight* and iu tfc^ ship might/hc in^Hf- 
-ferent per$ohs* ’Hie whole argument admits that. Tphen 
upon a separate assignment of the fi eight no proceeding 
under this Act of P.ul lament is taken. This is a very 
important case , and I will hear it argued again, with the 
assistance of The Master of the Rolls . 


The motion was again inach Ixfote r The / otd Cif \n- 
CLIIOR and T/it Mash r^o/ the Rolls 

The Attoi nuj-Gnin al,[h) M Romill//, and Mi hill, in 
mppett oj the Motion — Ihcie .11 <. two questions: one as 
to the right to the ii eight . the othc 1 as to the inteiest m 
the ship itself. r l lu evpuation of the* ten davs was not 
neletoary to com pit te the light to the fi eight At any 
time during that penod the Last India Company would 
hate been justified in paving that to the Plaintiff. The 
assignment of the freight is express and distinct, not as 
a consequence of the assignment of the ship It has never 
been conceived, that assignment of freight, which is very 
usual in London , is within the Act. There is no instance 
of a registry of such an assignment. 

As to the ship it sc If, the Beatsow* were the persons, 
upon whom the duty of doing what was necessary to 
complete the title was imposed. The act was to be done, 
not by the Plaintiff, but by them. 1 hey, as owners, were 
to call upon the other part-owner, the master, to delivct 
up the Certificate of the registry foi that puipose En- 
deavouring to impose upon the Plaintiff liewteims, which 
they had no right to impose, they must be considcted as 
absolutely refusing to adhere to the terms, to which tht\ 
were originally bound That is a soit of dealing for then 
oypti interest, an advantage taken of a legal form, with a 
view to their own benefit, of whuh this Couit will not 
permit them to avail themselves; not holding the trans- 
fer legal; but taking caie that theie shall he a legal tians- 
fei\ Though the question is new, as applied to this pai- 
ticular case, the sale of a ship at sea, and the indorse- 
ment of the Certilic ate under *he Registry Act (a ) prevent- 
ed by fraud) the pi me qih s of Equity in other cases show' 
clearly that the Com t w ill mtci pose. Though it ccrtainl) 

• 
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be 

consulertif^. 

This miy hS ! ,. r 
haw been compared' t6 tWAShliity IffWftfcr the 
grant of an Annum the gtimtorj bv an*'erksftr6, Contrived 
that the memorial, registered by the grantee, should not 
be a true memorial, there can be no doubt, notwithstand- 
ing the positive terms of that Act, relief would be given. 
So upon the Statute of Frauds :(7>) if, a testator intend- 
ing tc eve «.u to a will, every thing being done, except the 
execution, and being at the point of death, the witnesses 
weie sent tor, to attest the execution, and the hen by 
force kept hat k one, theie can lib no doubt that Equity 
would lelicvc Though theie can he no will but iy writ- 
ing as to personal estate, except a mint upalivc will, it has 
been frequently decided, that a It gaty though merely 
verbal, shall iia\t elicit, il tlic executoi pievtnted it from 
being put in wilting. 1J\ analogy to those cases i»h?re 
can be no doubt, that, it this Act was prevented by baud, 
relief will be given, and if theie is doubt upon it, the 
injunction will be grantt d , that the question may be 
tried. As to the general policy of the Act, what can be 
more impolitic in such a country as this than a construc- 
tion, the clFect of which must be to prevent the sale of 
ships at sea? If this can succeed on the ground, that the 
Act is positive, upon the same ground the owners may 
attain the object by keeping the master out of the way. 

The Solu ?tor-Gevei al,(t ) Mr. Richards , Mr. Steel, and 
Mr. Abbott, foi the Dt fendants, the Assignees tindei the 
[ 632 ] Commission of Jianknifitty — The Plaintiff having got a 
security, which is bv the Act declared null and void, whe- 
ther that is by the conduct of the parties, or by mistake* 
as m Hibbert v. Rolleston,(a) or by Bankruptcy, as in 
JIcs s v. Charnock,(b) or accident, is in this Court pre** 
cisely the same. Relief cannot be given in any of theie * 
cases, if it is not to be given in all. The reason is, *#**, 
cording to the judgment m Fa Albert v Rolleston , and Mbfts r 

(Jiumcik, that no relief can be given m Law or Eirottjf ; 
against the positive, impel ative, woids of the Act. 
can be no vquitable title, by accident, mistake, or ittwy 
other way. E*en, as to the remedy given by the Act 
against the master, if he was perverse, and woolft* not\ 
deliver the instrument, but would rather go SO'* 
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or even against hand the particulai mischief being over- 
looked on account ol the public benefit* If the policy of 
the law prevents the relief against accident, how can it 
be given against a wiongful Act; Most* v Chat ?io< k de- 
cides, that theie can in such a cast* as this be no n latum 
to tin onginal tians.ution ol the bill ot sale , and in that 
case a < onijih tt answer is gi\cn to the aigunu nt, com- 
paring tins to the case ol a haigam and sale without en- 
rolment, from the difleicinc 01 expression in the Statutes. 

'J Ik answer to the ihatge ot baud, taised b\ this Plain- 
tiff, is, that he lnsf Molatid the agicenunt, permitting 
Ins own bills fin In dishonouud, and the Dclcmlants to 
be su^d upon the m 

As to the htight, tin earnings ol the ship, ty become 
due, that is an interest in the ship, which cannot he as- 
signed ex< ept unde v tin > Act : othi lwise the whole object 
ol the Lcgislatuie would Ik dclcated The pnncipal ob- 
ject of the Act was to pi event foieigneis from gaining 
those advantages, to which Jhitnh tiadcis, navigating 
Bntish ships, alone wue to be entitled Tin height is 
the onl} beneficial interest. It becomes clue bv the con- 
tract upon clclneiv ot the cargo If an assignment of the 
freight is exempted horn the opeiation of this Act, a fo- 
reigner might obtain the onl) benefit, to be detived from 
the ship. An interest m the height would make »l# pro- 
prietor liable to all the debts, and to the Bankrupt Lawa. 
Such an interest is as much witbin this Act of Parliament r 
as a devise of the produce of an estate would be within 
the Mortmain Ac ts In CtiMtfcn v. Anderson (a) there 1 1 1 - 
tainly was no distinct assignment of the freight. So, tin . 
is one entire instrument, lendercd by the Act void to all 
intents and puipoies, not a distinct assignment ol the 
freight^ but louph'd with thi interest in the ship II an 
assignment of the height foi one voyage in not with m 
this Act) neither is a general assignment of the height 
for all the time the ship might be able to»keep the sei. 
Such an assignment ot all the future earnings, substan- 
tially an assignment of the ship itself, is against the po- 
licy of th© law ; and, if pen muted would plate within the 
reach of foreigners all the beneficial interest m the ship ; 
to prevent whicjtj/vvas the object of the Legislature. This 
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rityfe beeticomes n^ar%c*pwii now i contested 5 that even 
fraud shall be permitted to have effect. The cases upon 
the Statute ofT Frauds (b) are admitted. The distinction 
is plain between fraud and accident > as in the case, men* 
tioned by your Lordship, a recovery not suffered, in con- 
sequence of the Attorney having his leg broken, there 
could be no relief. This wilful refusal by the Defendants 
to do an act they wei c bound to do, with a vievfr to their 
own advantage, must be considered as a fraud in this 
Court. As to the freight, the question has ne\er been ar- 
gued, and the daily habit, m the City, is to transfei that 
without any interest m the ship. The words of the Act 


cannot be applied to such an interest As to the objection 
upon the policy of the Act, that the fi eight may be as- 
signed to a foreigner, a foreigner may have an interest in 
a charter-party r , and the ship may thus be let to a fo- 
reigner at a nominal freight , so that he would have all 
the beneficial interest in her.,, the English ownership still 
remaining. Foreigners have therefore the means of ac- 
quiring the beneficial interest in the fi eight ; and the Act, 
if intended to prevent that, would have said, no English 
ship should be chartered to a foreigner. Camden v. An- 
derson is quite distinct: the freight is there represented 
to belong to them in the character of owners. In Moss v. 
Charnoch(< ) the ground of the judgment was the dplay of 
„ the Defendant. That case is no authority against thid 

L J Plaintiff, who had done every thing he could , had cloth* 
cd' himself with the legal interest to a certain extent : this 


formal Act only remaining to be done after the arrival of 
the ship ; which could not be done before. The question 
results to this, whether under this Act the Court mi bottnji 
to look only to the legal title, and not to the circuttte&gnGtaf. 
amounting to fraud. That is a question of great douhj^ 
and therefore at least the Coait will not now let thft 
pci ty go out of its reach. V 


The Lord Chancellor.— I will now state wh 
to me upon this subject ; wishing to hn\ e the i 
ThcjMtfster of the Rolls upon the soundness 
niwnfttbis stage of the cause ; which invol^r 
' pi very high importance. The object of 
first, to hiring the freight into Couit: 2dmSi|i 
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junction. If the case of the Defendants is in ol> a urity, 
that is to be *ittrihutcd to ihimsclvc , who might lo state 
'it, as it is m tact, b\ thin answn The meaning of this 
ftinsai tion is this. Tin PLunt ill was a no 1 lot of the 
*E(‘utsuns to the amount of louo/, and had tome miur 
Acceptances for 7000/ The sh ue of the ship was to be as- 
M>,n< d, togitlni with hem lit ol the eh un i paity emered 
into with tlu / ,n>f I>u!tu Cmnpim, and all future earn- 
ings , foi ih.it is tin mi. upiig ol it, to be a secant} to the 
Plaintiff with ugaid to the debt of 4000/. and to' mahh 
him to leimburso himself such of his jrccptaiva s as ],»• 
should discharge, if m the com sc of mgotiatnn lu 
should In gompelh d lup\\ the m, and tlu 1> .//s'/’s liouhl 
*»>t pa\ tin m II dt pi nib d «. nlit * 1\ upon *hi in, uiutVi 
inis, hi ■» onl\ «-e ui it\ should In maiU good, 01 not The 
uswn li i\i i tlu • | iii st ion oi 1 v *, win flu i the conduit 
.1 the 1). h nd.mts w a > a wilful and fiaudnUiil punii- 
Oon, making it lmpo* sihl> im the 1*1 until} to compUtc 
his title, oi -aiilniiiu doubt, to m da i« lit th.u it should 
be tniui i'lii m \t onsidi i at ion i c , it ih it iai t should be 
found Tn tin alhimamc, as to th 1 iw (i this Couit, 
”'Iu thei li-lni tan he i;iun 

Past, as to the hught, it 1 *% a s» paiate liisliuuient 
rhe J3tttfson& had is-agiud tin u iquitabh i«ght m tin 
t *vii t f *i -p u t\ , thin i amiot Ik a doubt, without going 
(trough tlu authmitns and piinuples, that would 'mvc 
onemnte d to an an • c un tit m hqiulV, issigmng tlu be- 
i'ct '1 of that ua( unit Imn tlu East India Coinpan\ to 
IJu'iaui toi them Ni vf, is thm an\ diflciem c fioin the 
urcnmstani e, that the ii unlit is assigned 1)\ the same bill 
of sah , that assign* tlu mu rest in tlu ship ? For the pui- 
pose of obtaining an injunction it i* sufficient, that the 
question is lnipuitant and doubtful. But I have a strong 
inclination upon that Without inteimg into the point, 
whether the men assignment of a ship would cun hci 
earnings, m this instam c the benefit »ji that contract spe- 
cifically and by name is intended. If that is so, and it is 
true, that a sepaiatc assignment of the h eight does not 
require registry, docs tin Ac t, declaung, that the bill of 
sale shall be void to ail inti nts and purposes, mean, that 
it shall be ineffectual, not only as to the vessel, but also 
as to every other mftu si, whu h the party may ha\i at- 
tempted to pass In the same insti ument i I am not < on- 
vinced, that the doi tunc ol Equity is not, that the instru- 
ment is vend as to all, with n gard to which that instrument 
was to operate a tianshr, \j/ the ship; for, as to the 
freight, die bill of sale is onl\ an agreement in Equity. 
If the doctrine is nue, as it has lu«n pressed, how < an 
freight be assign/ a 5 Will not tin* Court y' , the lnstiu- 
VctL. XI. 
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ment shall be considered effectual to pass that, which can 
onl\ he conveyed bv agi cement? 

■* As to ilu* gcncialitv of the proposition, stated bvf a* 
vciwahh Judge m J/ssv v ('hai /we/, (ti) a \ ei v Juli cefc^- 
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smciafticm of all tint mint he held the dot Unit undci* 
this Act cit I’.ulianum, hadb me to doubt, v.lutlwi that 
mu&Knot hi qualified olhciw'iM tint h.*s been a ;»iea^ 
miscarriage ui Uinlv m( ten's of I i;uit\ , t one t i\*mg, that 
there is an analog) h. niun this «u.<l thv Vnneitv A<t.(£) 
'Liu* proposition, as stated in that judgment, goes to this 
t \teut , that, if a man sold a ship at °ca, the vendee hav- 
iiii; done e \ u v thing 1 eq lured b\ the Act that could be 
done, hut a in i waids, be foie the a»n\alof the ship m port, 
in Art oi H.mki iiptt \ was committed In the vencloi, the 
Assignees until i ll.t CommisMun oi ilanki uptt \ , not the 
•vendee, would tik< tin ship I h» pi oj osition is not so 
Mil* d m turns Isi it the* 1 align up , m 'a hull tlu judgment 
is e\pu s e il, r o\ e» s that < as< , 1 cannot c outni mtli.it, 

ami L appu h« nil, the pioposition, ih »i the qi.iiit oi an 
Anniutv is pood fin nothing, if a Bankrupt' v Mk* s place 
he ioi e eniolnu ill would hive been .iionsidu tide Anipuso 
upon Loul i/niih'iv IM\ obsei vat.ou does not ippl) to 
the actual decision oi that case Anothei case ou uis 
in the same Statuti , vtrv matciial to tlie shipping inlc- 
iest of tins count? v idle Act toiU'mplaies the case, 
not onlv oi the sale of a slut) at sea, but also of a ship m 
poit, the owner buHg abioad, du< cling a tiansicr, with 
possession mum (batch , and allowing six months for the 
tmlorsenv :it, a'nd ten da\s alt 1 lit* letiun of the owner , 
and that vvoid ovvnei” tin re shows the meaning of the 
same woid in the* oth* r section r l he consideration of 
that is very maternal, if tlie* veneb o may have had the 
possession all that turn, and \ct, dm mg those ten days 
a 15 an km ptc) taking place, the imhnstment will not do 
bv rclalion, ind the title is devested from the beginning. 
Ilu icdation opt i ate s with grcxii haidship one way. 

It may not be difficult at the hearing to state a case* 
representing, that after the* assignment the party did re- 
ceive the freight befortf the expiration of the ten days* 
The question, whether the height did not pass, though 
llu ship did not, is very impotunt, and very doubtful. 
It is impossible to sa> , the slop parsed at Law or i& 
l r quits . I 5 ut this c ise does nut bill m any degree witbllt 
fhbbtrt v. "RolUbton , (a) and is culm 1 \ new. That was 
a case between parses meaning, the one to give, the 
other to lake a legal title. , whu.h was insufficient. Noth- 
ing but that legal title was in th^ contemplation of cither. 
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> I he print iple oi Laid ''Hun l ■u , \. dtc pion v. * nt no im thei 1 'mt 
than tins, tli.n, an n.'alid legal -mum ln.no takt 11 , ^ 

•there was nothing, upon which an application to hquitv a ,m,.i 
ri it. This usi, units-, tin poiuv <>i *\> % Vicin- 
\'i\enc-», lomts mm h mam oihei un stint li.o i an 

tavd at the bai : tin ta^t, h»i in tarn*, ol a ik usee, ]>«.*, M j„ 
./iio f tin testator t ommunu alipj> ins nilt i.tmu ol charging '» p « n*, tn.* 
a leg u , u Ik hun, u .* m.nm . *r\ i m,ivc himself that 1 1,01 

trou hk , an I (!>•' h t *<\ shall In \ *.d In that ease tlu 1 e *, M ‘| V" , ' 1J ‘ v | ) ‘, 
is no will, g«\ n o the legacy: but this Court savs, that n* \\ 

" he, who pi evented that, shall stand in this C ouit III ^ < > 1 1 1(1 Ml 
veir different suuatiop from th it in wlmli In would 1 11 1 > ! 

stand in a (,'nnu oi Law , while he w.»ul.l In a <1 im, 

nithoul :uo 1 1, m i h’*t in tips (omt, lining h* In, i,n- 

di 1 1 A mg pi i m Mi (1 an i *h . t mil i ii p 

jei i to i! 

So, in the i is< ( I 1 7 'l , land /' »// t >/, l.ninti,* 

tenant m tail, « o < mis’ o> i md l*\ will 1 

to give naliiir. iv ts t > Ip ,r - hiltnH, who h, \ ^ 

hiiinipiup hid i i o.P n a u> j M v , »u h r i mg (Ik ml ul, ■, th ii uul c t 

d-d In /mi an 1 m ia igi nu m piiwsr tin ti * ttui iiom M - «'mi, 

signing tin (Ittil to i • tl. 1 1 1 ^ t n.iut to tin j I /. //if •Iaud'jJ^ r/nr'* 
JYnnlon' s opinion w is i !« i, tint, though .u Law M ,V '.ski ”* lie 
Lutlrili ' s lad\ wa> Uinnt pi till, and, whim mak* > it Ji. f m Equity , 
strong* i, shi was no p.ut to the tiansai non, v t n« uhu f 1 lhn ’t tl»e 
lie nor any one * he could !u\i the h< in (u oi that iiaud : J^MiViVVln' 
and the jury upon an issue dm etc d l*a\ ing iound, that i unl , 1 1 , , t 
the recovery was hainluk nth r pn v*.nr* d, J.oid I nut tor tk mmuy 
held, even in ia\ out oi a voiuntcei, that ’the tenant in J,' y' | ,CU1 suf - 
tail should not taV advantage oi the iniquit ais act, 039 1 
though she was poi i p t p to if , and the t stite w i> ton- *- ** 

sidcrecl exactly ,is iI,iu,omi\ had Le en sulk rid 

In this case, a-, in that, tin putt mines lui» , saying, » 
he has neither a legal noi an equitable title , hut he w is 
prevented bv the l,aud ol tlu Dcitndants iiom having a 
legal title, desuing this Couit on at t omit ol that ti and 
to make him a good legal title. I allow the diihcultv, 
with reference to the turns oi this Act, upon the distinc- 
tion, well taken at the Bar, as to the Annuity Act , (h;) 
that the Annuity A< t w is intended morel} as a protection j> imchf>n 


1. I 1 < , *>\ c j V 
'» Mi h mil 1 1 
•* i 

' >1 wik I, 

* *1 1 ill* il m n - 
in iski lie 


to private rights, till object ol this Act being the puh- In Pw « n tin 
lie interest as well is the lights oi the panics. But it is 
tO*bfe considered, il l^e part\ w ill he contented with h ss \ MI , S VlllV ‘ \ L [ t 
than his rights, and the public mtirc&t is m the same »* jj.»u u.c pub- 
situation, whcthei thcie is not a principle, bv which , 1,1 I" 1 ' 1 * ol 
though the fraud his picienud the lull benefit to the 1 u 
party, he shall have all this Omit can give him, not in- 
fringing the public, inlut *.t , and, whether, though pu- 
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haps we cannot give him all the benefit he would have 
had, if no iiaud oi prevention had occur! ed, as then the 
title would have been complete the moment the indorse- 
mint * was made, theie is not substantial reliel, thatVgc 
may give him consistently with the Act. In that view it 
is neccssaiv to consider, m what foim the relief ought to 
be administered. It is (annliai to come to this Court for 
a specific pcrlorm.mi c of an agi cement, the whole bene- 
fit of which the pailv cannot li<i and, if he waives 
that part, it is not competent to the other patty to refuse 
to pcrfoim the rest; as the whole cannot be executed. 
When would be the mischief to the public, whatever 
ma\ he the opinion as to the ownership between the day- 
on whuh the Iiaud was committed, and the completion 
of a legal title in directing a lull of sale to he now ext- 
luted, tiansluiing tin legal title, il the Plaintiff will lake 
H, fioni tins turn, instead of an cailiei period 1 ' Here 
vie must lonudu all the cases of tiust to which I have 
alluded The case is not to lie dieidid hci< without con- 
sidering what ought to be done m (, twulvn v Amin son,(a) 
jthnth v HubbmJ, (b) and the infinite vanety of\.ases, in 
which, if land was m question, this Court would say, a 
trust would be implied from tliL payment of money. 

In the fust stage of this cause it will not be proper to 
go further than to give ail opinion upon questions as im- 
portant as anv, that have occuried, and the only effect 
would he to place the fi eight and damages in the hands of 
the Assignees The case mav go to an appeal ; and surely 
under such circumstances the Assignees would not dis- 
tribute. The best course will be to order the freight into 
Court, and to direct an issue upon the question of feet; 
the arbitiation to proceed, to detununc, what are the 
actual damages , and they may afterwards make such 
motion to have those damages paid into Court, as they 
may be advised. 

The Mas tn of the Rolls — If it was necessary now tO 
give anv opinion that would conclude the interest!} or 
decide the general question, that has been so ably dis- 
cussed, I should require more time to form a' deliberate 
judgment. But the veiy doubts, that would 
require that deliberation, affoul a gtound stt! 
dispose of this motion. First, the leal stsfte oTtl# 
is left in'some degree unascci lamed Upon filttt 
lie answer it smpeared to me, that the new ptrfttS pro- 
posed by the Defendants, as the condition 'tlpon which 
the transfer should he completed, were sufcb As they Jtawl 
no right to propose , and that the proposition in sudli cit* 

fa ) 5 Tetm JZep 700 ( b ) 4 JE&fi JItil 
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cumsUmccs was m realitv a wiliul and fraudulent ob- 
struction of the comph tion the tiansiu. The act to 

done depending entirel) upon them, when they annex 
an umeasonable condition, it i aunot be said, they do not 
wilfully and fi auduk ntl) obstruct the ait, nothing en- 
titling them to propose such terms I do noi see/ how 
they could, except* by express agreement, call upon the 
Plaintiils to take up the bills the\ had an epled for the 
debt 01 lgmalU clue. It the) accepted between the two 
agreements, tluic was nothing in the first, that rendered 
it incumbent upon the creditor to take up the hills he 
had drawn. If, as is stated to be the fact, they accepted 
those bills after the second agi cement, not proposing anv 
terms to modify that agi cement, as the condition, thin 
acceptance stands on one side: their agicumnt stands 
untouched upon the other. They ought to lu\c objected, 
that it was conti ar) to the iaith of the agieemi nt, ih.it 
he should ha\e a secun f \ tm the whole debt, hat ins* tin lr 
acceptance lor pan A< ccpting without stipulation they 
completely warn that objection, consenting to pa\ that 
poitifcU ol the old di bt , letting tin Plaintiff ki i p tlu as 
sigument. Then proposition thucloic as to the, ii eight 
is not warranted. So, the) had no light to demand the 
other article of that pioposition. 

It is stated this clay, that thue is doubt upon tlu whole 
transaction, whether this ought to be considcicd such a 
wilful and fraudulent pictence upon the part of the De- 
fendants, as should lead to the construe tion, that they 
had by their act wilfully and tiaudiilcndv prevented the 
transfer. Whether the consequence of the delay was 
distinctly in their contemplation docs not appeal , that 
the interest in the ship could not be transfer! ed at all. 
Some further discussion and facts would be necessary^ 
before that character ought to be fixed upon the trans- 
action. I thcrefoie perfectly agree to the pioposition to 
put this in some com sc of inqmiy. 

Upon the supposition, that the fact should turn out, 
that the Defendants did wilfully and fraudulently prevent 
the completion of the transfer, a question of gieat im- 
portance, and, as it seems to me, of gieat meet), arises. 
Whenever that comes to be discussed, the Court will be 
pressed on each side by considerable difficulties and em- 
barrassments Then is no doubt, by the express words 
of the Act* the bill ol sale and die contract are absolutely 
void, to all intents and puiposos. The question is, whe- 
ther there is an\ admi-siMe evidence of any agreement, 
except this very lull ol sale , which is to all intents and 
purposes yoid and null It is to be considered, that this 
Act was framed, not for the purpose of ascertaining the 
rights of parties against eaili other, 01* piotcctmg them 
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liom Iraud, but witli the mcvv to a gicat purpose oi pub 
Ik policy , and the Act in all Us provisions t ompels them 
to observe i emulations, not in an) dtgiec lcquisitc ior 
their cJ\vn pin.ite interests, in order to accomplish the 
ends of the Act It may he said, the Legislature, having 
proposed their object, proposed the only means, by whuh 
that object was to be secuied, judgitfg of the piopnetv 
of enforcing that object, and by such means, menacing 
that object, and prise l ibing those means, whatever m- 
convenience might result to private individuals. The 
harshness therefore in particular instances is not to be 
taken into consideration : the object being, not to pro- 
vide for the interests of parties, as against e^h other, 
hut at all events to attain that great object ol public 
policy, to which it might he thought light to sacrifice 
individual tonvenu ncc and justice, ait oiding to ordinal y 
lulls It mav hi said, v mi art not to propose substi- 
tutes, and cases niuvansc, m whnh it may he n* te?- 
saiv to contend the h ngth, that the intention of the Ait 
was entiK 1\ to Vvithdiaw tins whole subject from all 
equitable jui isdu tion , that, as it is admitted, theiv may 
be cases ol accident, not to he relieved, which in the 
ordinary junsdiction this Court would provide for, the 
Legislature might have meant, that in other cases also, 
though giving a strongci claim to equitable intei position, 
still it should he precluded, though bv the ordinary rules 
the Court would mterlue It mav he said, such a case 
has occuncd , and vet the Court did not consider itself 
at liberty to intdrpose. 

On the other hand, it is necessary to maintain a pro- 
position, altogether new' here, and sounding strange to 
any person, accustomed to the prim iplc s, upon which 
justice is here administered: new, as the case of Hib- 
bert v. Roilustofiy(a) will not bv any means necessarily 
govern the decision in this instance , ior, besides the 
distim tion that has been stated, m that case, a contract, 
the validity of which was acknowledged by the Act, never 
existed for a moment , the Act declaring it, in its incep- 
tion, invalid to all intents and purposes. There never 
was an obligation therefore upon one party to do any act. 
But m this case a great nuinbei oi aits, recognised by 
the Statute, have been done, the validity of which is 
av knowiedged down to the end ot the ten days. A bill ' 
of sale has been executed, in the teims prescribed; and 
every thing has been done, exiepl the indorsement upon 
the Certificate. Upon the lust da* alter the return of 
the ship the Plaintiff was entitled in a Court of Justice to# 
say, hcie is a binding, valid, bill oi sale, recognised bjA 

( uj J Bn) C\ C o7\ 
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^ the Act, and, to complete it, then is onlv wanting a 
iormality, to be done by thcvDelcndants. 1 here was a 
foundation ior a dccice within the ten day s , ii the Corn f 
had any giound ior a deciec , and that continued during 

^nnc days r rhen it conies to tins: a man, uound by ail 
inurnment, and in a situation upon a gi\cn da\ to have 
a decision upon it m a Conn ol jm-tiu , the only act rc- 
maimngno he done by linn, shall lie say, it is his plea- 
sure not to eompK with his own engagement; that in- 
strument at that moment being valid and effectual ? Can 
he say, he will give no reason, except that it is his plea- 
sure , but, that he will go no further , or, that lit will do 
acts that lender the completion oi the engagement im- 
practicable * That stiii th 4 ' me piodigiouslv . No such 
proposition appeal s in Ihbbut \ Rolh\ston (it) 1 should 
hesitate \ eiy moth, iioiw ilhstandmg the Mionp, woids oi 
the Act, to sa\ , i pu sou so eonclectsw, Iiiium. 1I i* not 
to he leaelu d in some v a\ , a-» little inconsistent \ it!i lie 
Act as possible , end* a\omin f) topicxml iiub ei’Kjpo.h 
aijust’ce, at the * »m time h aving (be polie\ ol the Act 
M cure • The case ■>, put (oi tin* DciiiaLtuts, elo not leich 
that point 'JIuy *i< only c t «ses ol Intdship , when the 
completion ol the engagement has be c ome impiactuable : 
not a paitv l>\ his cwn a* t, tht* irsull oi his own will, 
extricating himscli iiemi his lontiact 

Notwithstanding this, Idtsne not to be undo stood, 
and I do not nn an to give any opinion, that it would be 
practicable to get ovei tin positive words oi the Act. Jiut 
surely upon these aigmiKiils rpu stions of*so much doubt 
arise, that they are* not fit to be detei mined upon motion, 
but ought to wa»t the bearing ol the* cause. The doubts 
as to the Handler of the intu est m the ship in one way 
extend to the cjuc^tion upon tin* ii eight, that is, if the , 
contract is available as to the ship, it is of ( nurse as to 
the freight. The.e is gi ound to chrei t that to be brought 
into Court, as being linolu d in the* ship. As a separate 
consideration, I am much disposed to agicu with The 
Lord Chancellor m what h* ^ Lordship has said as to that : 
but it is unnece'saiy now to take up time by stating my 
reasons. That disposes oi the whole* of the points: 1st, 
the fact; which ought to be eh tci mined by an issue: 
next, as to the ship , which ought to be 1 dcfeircd till the 
hearing; and thcicioio the injunction is proper : 3dly , the 
separate question, a-* to the* height; il the Court should 
be of opinion, that tiic u an&fer of the ship is im alid. 


The order was made accordingly, granting the injunc- 
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tit.ii . and diiecting an issue. After the tiial,thc verdict 
t stablislung, that the Plaintiff w as wrongfully prevented 
it out contemplating his assignment, the motion was again 
aigucd before The Lord Cluinte Hot and The Master of 
the Rolls , but, a compromise altei wards taking place, no 
judgment was given. * 
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Ex parte HILL. 

AN action was brought to recover the amount of the 
loss upon a re-sale of goods , for which by agreement the 
Defendant was to be liable On the 31st of Mai eh, alter 
the action brought, a Commission of Bankruptcy issued 
against the Defendant 'I he action was lucdat Guildhall , 
on the lbth of June, and a \udut was obtained b) the 
Plaintiff, who, basing signed judgment, piescntcd this 
petition; upon which a question was made, whether the 
costs could be proved under the Commission. The pe- 
tition, which was suppoited by Mi . Romilhj , and Mr. Cul - 
/e;z, and opposed by Jit. Mansfield and Mi. Bell , stood for 
judgment. 

The Lord Chancellor. — The facts in this case are, 
that the \erdict, ui id of course the judgment and taxation 
of costs, were 'subsequent to the Commission of Bank- 
ruptcy. The question is, whether the costs, when taxed, 
or before they are taxed, can be a debt capable of bei?g 
proved under the Commission. Mr. Cullen (a) puts it in 
this way; that, as the debt itself was antecedent to the 
Commission, the costs aie a soit of incident tO!|tae re- 
covery of the debt; and by a species of relation qsretQityju 
considered due before the issuing oi the Commissup^ 
That contradicted my general notion in a great dog 
for I did not recollect any case, where, the verdiefr 
ing been obtained after the Commission was take 
and no proceeding at Law having taken place, 


oi which the coats wcic due previously to the 
T 647 ] sion, the Certificate discharged the debt created 
costs. It is a different question, w hether, if the 
does discharge die debt lor the costs, therefore tjfijc? crab* 
may be proved. Mr. Cullen has stated lnms^|fcffei;v ably 
upon this in his book ; (a) whether accurately^jlL depend^ 
upon the cases I shall mention : 

44 It was formerly held, that, where jmgmeht 19WK 
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* * l signed after the Bankiuptcy, the costs, which were said 1800. 
Sto ha\e their origin in the judgment, nue a debt at- v^v^J 
u cruing after the Bankruptcy, and there foie not prow*- /-*/«« re 

44 able under the Commission.” Ulw 

** The case Ex parte Todd , (b) before Lord Tlenh //, which 
isVeferred to, was a determination upon gnat considera* 
tion ; and in no one of the subsecjuei. i ascs t itlicr the Bar 
or the Bench were informed, that decision had actually 
taken place. If, therefore, that authority is displaced by 
subsequent judgment, it has been displaced under igno- 
rance of such a decision. 

“But it has been since determined, that, whcie tin i 
44 is a verdict before the Bankruptcy, the co»ts mav be 
44 proved, although the judgment and taxation is subse- 
44 quent; for the judgment is held to it late to the \udict, 

44 and the costs de im rvnu nto, wher taxed, aie considered 
44 as annexed to those found by the jui y, and < onsohdated 
“with them bv an equitable i elation of law , and it 
44 makes no difleunec, though the original cause of ac- 
44 tion was for a tort; foi, the cause of action existing be- 
44 fore the verdict, the damages aie by the \erdict asccr- 
i4 tained and become a debt.” r 

Upon that theie arc tw T o eases in direct contradiction. L 48 i 
In one the contrary seems settled upon great considera- 
tion : and that was not cited tn any subsequent case , and 
certainly not m that which contradicts it. 

44 So in the case of the costs of a nonsuit at Nisi PriUs 
44 before the Bankruptcy , on which the judgment of non- 
44 suit and taxation of costs is not till after it ; for in such 
44 a case it is held, that the debt exists before, and the 
44 taxation merely* ascertains the amount , and this detcr- 
44 mi nation has been since followed, but with some doubt 
44 of the principle.” 

The question upon that would be, whether a nonsuit at 
jtfisi Prius would constitute a debt. 

( In like manner the costs of a scire facias , or writ oi 
« error brought after the Bankruptcy, to revive or reverse 
44 respectively a judgment recovered before it, are held 
441 to relate back to the original judgment; and it seems, 

44 oven where both the verdict and the judgment are^ after 
«*the Bankr uptcy, that the costs may be proved, if the 
u debt* for which the action was brought before the Bank- 
ruptdjr, was such a liquidated debt as might .have been 
44 proved, independent oi the action.” 

That, therefore, takes the distinction as to what seems 
the law, (the expression is no more,) upon a debt ascer- 
tained previously to the Bankruptcy, as creating a right 
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In prove the costs, or not. . If bv that it is meant, that a 
bankrupt has been held under the Act discharged frotot 
such costs, that is a fact undeniable If from that it is to 
be concluded, that costs in such a case have ever been 
pro\ed under the Commission under the view and orjjei 
of the Com t in Bankruptcy, I cannot find the authority 
for that ; and I doubt very much, unless c onesided by 
authority, whet he i it is possible upon principle to say, 
such proof should be made. 

Mr . Cullen then states, that there are scveial cases, in 
■ which costs of suit, incurred after the Bankruptcy, arc 
held to be discharged by the Certificate, as having rela- 
tion to the ouginal debt , but which Mt Cullch conceives, 
»and I assent to that, cannot be piovcd undei the Com- 
1 mission, lie procc eels thus : 

u The pimciple ot the cases, in which costs, incurred 
. “ after the bankrupts, ha\e been allowed to be pro\cd, 
u seems to be, not onlv that there was an actual debt 
“ eithci onginallv oi b\ uidut, ot some act of the Court, 
44 existing before the Banki uptiy, hut that at leastf an in— 
44 Choate right to the costs was vested in the party by a 
44 suit act nail) commented before that time, and that the 
44 subsequent procc edings were considered as springing 
44 out of it, and as steps necessary only to complete a 
44 right before vested, and to ascertain Us amount. 

The case put here is precisely that before the Court: 
a suit commenced before the Bankruptcy ; but an ascer- 
tained debt by a verdict after it ; and it is laid down heie 
that the costs would be discharged by the relation to the 
original debt. But, connected with the former passage, 
it is stated as the law, that they* could not be proved, 
unless by relation to the ascertained debt; and that, 
where the ouginal cause of action is for a demand in its 
nature mi'ertain and contingent, as for damages in twt y 
the costs cannot be proved, unless there is & verdict be- 
fore the Bankruptcy, for m such a case the subjedt, to 
which they are incident, was not a liquidated debt at the 
time of the Bankruptcy, or, which could have been proved 
under the Commission. * ' « 

The effect of the cases in Equity, that is, in BatdMf^tOjr> 
is thus stated : * » K * 

44 In Courts of Equity it is entiuly in the dUfttarfan 
44 of the Court, whether there shall he any coft&'&t *11. 
44 There, it is said, the taxation constitutes ther'ftemand : 
44 and if the taxation is subsequent to the Bankruptcy, 
44 though the order for it was made before, the debt is 
44 also subsequent ; and cannot be proved under a Coil* 
44 mission.” (a) ^ 


(~ a J Ejc pai te 8 neaps, 1 Cooke's Bank, Lay** 193 . & 



Casks jx Cii\xceky. 


( 5.10 


1 hat unquestionably w as Loi cl Hun lou ' s doctrine, after 
• great consideration , and I apprehend, he Ik Id that, not 
»* ** pon an;y such ground of distuution, as that the costs in 
Equity .ue in the disunion of the Couit, bat, consider- 
ing an order of this Couit analogous to a pi ceding at 
%Law, that the costs could not he pi oved, unit >s ascer- 
tained by taxation , and he stems to «ippio\c the law, as 
laid dovyn fo Loul lit nln f m l.v pa U 'J'mLL 

In anotlu .1 book, also oi consuluable merit, Hullot k 
upon Costs, tins is stated . a When a debt arises bctoie, 
w but a veulict is obtained, and the costs taxed, aiiei the 
u Bankruptcy of the Defendant, though pret ions to the 
u allowance of his Ccitificatc, the costs ulate to and au 
u considered as pan of the onginal debt, and the Cei- 
u ulicale extends to both, and if acreditoi obtnn a vu- 
‘ diet be foie tin issuing ol a Commission o! II uikiupUy 
u against the l)( tnul mt, Ik is » 0th d notwith t iinlmg 
u final judgment should not In sigm d, till lflu tie (,.nn* 
u mission v is t iken out, to piovc his cost), a, will a-. 
u his debt." i a ) 

That doi s not take the di t m to n, t ike il b\ JJi (' ulh"i , 
ns to the di ilu uu ( wuhicsptit to liquid itid and unli- 
quidated demands. 

There is another gi ncial book, Jit Cecil's, \h) which 
I need not sav, has gu it mu it. and 1 do not laid in an\ 
edition ol that book an\ tiling to show, that he had found 
an authority foi holding out, tli.it, whcie no \euliei pre- 
vious to the Hankiuptc) was obtained, but a \udut was 
obtained afteiwaids, the costs taxed could be pioutl un- 
der the Commission. M/ Cutlm, who wiote later, has 
found himseit under a difficulty, that led him to take the 
distinction, contrai v certainly to what is the genual doc- 
trine, as to the relation between w r hat may be pioud and 
what the Certificate will dischaige , and he jiuints to the* 
rases, in which the Ceitilicate will dischaige, and yet the 
demand cannot be proved. 

The history of the point seems to be this. The case 
jfo parte Todd, a petition before Lord Henley , a veiy 
considerable Lawyer, was upon an ejectment tried, and a 
nonsuit (c) before the Bankrujitcy , m icspect of which 
tCOStP would be due, and recoverable, when taxed. Upon 
the application to piove Lord Henley held, that the non- 
auit Was nothing , that until judgment there was no de- 
mandat Law ioi costs, and, the judgment being after 
the Ban&ruplc) , thue was not a debt at the date ol the 


• CO Jim fit, tl % 2 li Ji’itl l At. 
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Commission ; and the costs could not be proved In 
Walter v. She? lock (a) the question was upon a Bankruptcy-' 
between the verdict and the judgment, and the damages 
were in the sense of the later cases an ascertained debt : 
but it was held, though the verdict was btfoie the Bank-^ 
ruptcy, tlu costs could ilot be proved, being uni lquidafjif 
at the Bankruptcy , and not only for that reason, but be- 
cause there was no judgment for them. It is extiemely 
material to observe, that in all the cases, in winch this 
subject has beeit since agitated, it has not occurred, that 
the law was thus settled by those Wo cases. In Lewis 
v Pm n],(b) Routefour v. Coats (c) was cited ; which has 
vciy nttle relation to the subject; and Gr ah am v. Benton, ( d) 
w Inch is no sol t of authority for what the Court did. It was 
put at the Bai upon this , that the costs were part of the ori- 
ginal debt: it was given up on the other side, and the 
Court m the absence of two of tlu Judges seem to be of 
opinion, that the costs must be discharged by the Certifi- 
cate , and gave no opinion, whether, it so, they could be 
proved Another case, Longford v blhs, 2Jth Geo. 3, 
mentioned in the note, was an action lor word? and a 
Bankruptcy between the verdict and judgment Lord El- 
lenbotoughi then at the Bar, cited Graham v. Renton, which 
has a fair reference as an authority to that case ; for 
there the Bankruptcy was between the verdict and judg- 
ment; and he contended, that the debt became ascer- 
tained by the verdict. If that is true, it follows in prin- 
ciple and just teasoning, that it would be proveable, 
being ascertained previously to the Bankiuptcy. But that 
point, whether the costs do become ascertained by the 
verdict, was not discussed ; and Lord Henley was of opi- 
nion they did not ; and Walter v. Sherlock is a direct au- 
thority that they do not. In Longford v. Ellis the case of 
Blandford v. Foote {a) is mentioned , in which Mr. Mans- 
field argued strongly, that, the judgment being aubdki- 
quent to the Commission, the Defendant was not within 
the Statute, (b) In Longford Ellis it was observed itk *e- 
ply, that the cases cited were founded on actions brtyjfgjtt 
for an antecedent existing debt ; not a mere tight tb "re- 
cover damages; which is the origin of the 
taken by Mr . Cullen. Willes J. said, there ivaa ’jtfjf dis- 
tinction between a tort and a contract, where 
follows the verdict ; and the decision therefofrWW t j ^t' , 
he was dWcharged. Walter v. Sherlock is dtVjMjf &&%-■> 

(~aj Cited 3 Wiku 270. 272 In both places the sUtesMit js differ- 
ent , and, as it appears, loose and mconect In the one thd rejifeieh- 
tation is, that the judgment was previous to the Ban kroptap $ v fti the Othfcr, 
that ditrtng the Ba nkrupt cy the Plaintiff had a verdict, JbMtJfefcd not Ju de- 
ment till after the Certificate. % * 

fbj 1 Hen. Btfc. 29. (l J Cov>p 25. f4J 1 mis* 41. 

C<0 p. Covip. 138 (bj Slat. 12 Geo. $. c* 47.» 2 
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trarv; and the proposition was not quite clear of doubt 1800. 
originally, that the antecedent debt being liquidated, 
therefore the costs, as ah incident, arc to be considered L p a ,te 
liquidated, though de facto not liquidated, and no judg- ,Illt 
ment for them, and they are not ascertained h A taxation , 
these authorities against it. Blandford v. Foote is ail 
exceedingly stiong case The first procctdmg, the insti* 
tution of the suit, was aftei the Bankruptcy. The action 
being upon a bond, he would he entitled to interest up to 
the time, and the costs ascertained. They did not apply 
to prove ; hut brought a new action upon the judgment , 
and got judgment in that second action; which would 
accumulate the demand far beyond what it would ha\ e 
been at the BanKiuptcv , and the) also obtained costs in 
that actiuii upon that judgment, upon which they had got 
principal, interest, and costs. It was argued, that the 
judgment being subsequent to the Commission, he was 
not discharged by the Statute: the judgment changed f 65 4 J 
the nature oi the debt , and being by the judgment a 
debt subsequent, he could not be discharged. The ques- 
tion was, not whether the interest and costs could be 
proved, but, whether the Certificate would di?chaige 
them. In other cases the leason for that goes stiongly 
to intimate, that the debt could be proved. 

The authonty of that case is very great undoubtedly: 
but still it is a judgment, in which none of the pnoi cases 
were looked at, and if upon that it is contended, that the 
subsequent and accumulated interest upon interest, that 
there might be under the second judgment, and the sub- 


sequent costs, are to be proved, there must he some rule 
to regulate that species of proof, for the rule being, that 
in most cases the interest shall stop at the date of the 
Commission, subject to this, that, if the effects afterwards 
turn out sufficient to pa) mteiest upon the debts carrying' 
interest, it is permitted, not under any proof, but under an 
equity, first introduced in Sir Stephen Leaner'* case, (a) Rule in B ink* 
applied to Assignees settling with creditors, finally wind- tlat 
ipg up the affairs, and only m cases of contract, it is to tUwSt sU)|JSat 
be considered, how the proof is to be made, if it follows, the u iu the 
lb*** because the Certificate would discharge the demand, ^ nn *'"» 
therefore it is to be proved. It must be considered, 1st, ^ ya 
if it is under contract: 2dly, if included in the judgment, ,/ !,t 

not interest, but by way of damages. In the case, upon < ih, 

which ! obsei ving, not only interest subsequent to the the 

Banknrptcy, but interest upon interest, was converted ^Yfhcu-nt 0 
into {nrotfpal by the second judgment ; and interest upon 
.the costs given by the first judgment. As in respect of 
,<hat inteiteat^after the date of the Commission, no proof 


C a J Bromley v. Goodrrr, 1 .9tk\ 7* J> parte MiffJ, ante , Vo* n 295 
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i an in most * cases be made, and in, none in a stmt sense 
has that interest been proved, Riant Jot d v Foote will re- 
quin* great consideiation, before it tan lie admitted as a ft 
authority, that such proof can be made 

Thi case of Routt 'flour v. Coat v, cited m the case m the 
Court oJ Common Pleas, has not nurh t elation to the-, 
subject. Th« ie was no doubt the debt was due. It drfes 
not appeal in the e ise, when the* \odiet wa. obtained: 
nor is it matenal: fo», the bail-bond In mg ioiicitcd, the 
debt was upon that, and in this Court would have been, 
independent of the Statute, a security for w hat was ac- 
tually due. In Hurst v. Mead, (a) the question was, whe- 
thei the Certificate discharges the Bankrupt from the 
costs It was insisted, that the\ might ha\e been proved 
unclei the Commission , and RLmdfotd\ Foote is cited 
for that, hut that was not held oi said in that c.isc The 


judgment is, that the taxation of costs was merely ascei- 
tauung the amount ot the <l< bt , but the debt existed pic- 
\ious to the BanlviupU) : a pioposition Loid Henley upon 
consideiation denied, and land Fhvt low meant to deny 
with u gaid to costs upon ord< is of taxation here, (b) and 
which .the Couitwent a gieat lengtli to den\ in Waite i v. 
Shctloik; but that case, lhu\t v. Mead \ goes no further 
than this , that, if then 1 is a nonsuit, which the Court of 
Common Pleas in anothci case say is nothing, the effect 
is to constitute a debt pievious to the judgment, and that 
nothing is wanting hut ascertainment, and it that is the 
case, I agiec. 

Then caine U r titls v. Hart , (c) in which Adait , Sergeant, 
collected many of the rases, but by no means all , and 
says, wC thi5 cutient of authorities is too stiong to be 
44 shaken by the single authority of Hut \1 v. Mead; which 
44 appears to have been a hasty dec iston ; as cause was 
44 shown in the fust instance.” There is the authority 
of Lord Chief Justice Byte, that if there was an actual 
debt existing before the Bankruptcy, it might have been 
proved under the Commission, independent of the action* 
As to that 1 say, that until I find it decided upon consi- 
deration of the cases, where there is an actual deblyimt 
no verdict previous to the Bankruptcy, 1 must CQBtyxtyie 
to doubt, whether the costs can be considered so £$cgr~ 
tamed, as to be proved under the Commission* , ^Tae 
-conclusion is, that it is impossible foi me, if this was an 
application upon a Certificate foi discharging tk&.'Bank- 
rupt, not to say, there is great authority for it $ .but I 
must also say, that is not formed with sufficient on 


fn ) 5 Term Rap. $65, « ■ 

C b ) Ei put te Stieape, 1 Cook Bank . Luw, 193, -E&5* 
ft ) 1 Jiot VflvlLVZ 4. 
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to antecedent authorities. BuJ; the question before me is, 
not, whether the Certificate will discharge the man from 
the demand, but whether as theie was an antecedent debt, 
though no verdict, and consequently no judgment, prior 
* the Bankruptcy, I cannot poimit proot ot th >se costs, 
wmch were not an ascei tamed, or even adjudged, demand 
till afteyi the Bankiupti}, 1 am ol opinion with Lord Chief 
Justice Ft/n % (a) time is no principle fur that; and no 
decision has been found, that goes that length; and un- 
less satisfied, that I ought to make a judgment against 
the principle of law, as it appears to me, I will follow 
Lord Henlcij and Lord Thtirjfw in this point, and will 
not make that judgment. 


It was ohscived at the Bai, that a nonsuit dot s not 
make even a certain debt, ioi if the pait\ tins aim a 
nonsuit, and bcioic th* da\ in Bank, the cause abates , [ 057 j 

and no debt \\hatscx\ci is dt.itcd lime is an Ait cd 
Pailiament in the nine of (huiles II that pie \ cars that 
in the case ol a \eidu t 

(a J Sec Halts \ Ifni f i 1 //it L~ Hill 1JJ tin < mu I>nou cf the 
judgment 
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STUART THE MARQUIS OF 13UTK. 

THIS cause came on upon a petition of re-hearing, pre- 
sented by the Plaintiff, the icsiduaiy legatee of the testa- 
tor Lord Bute , against the order disallowing the excep- 
tions as to the Master’s report, and the decree pronounced 
bjr Lord Rosslyn. (a) 

Mr. Mansfield , and Mr. Cox , for the Plaintiff \ — Lord 
ttbsslyn in making the decree in this cause relied on the 
diQfctaidn, wade by Lord Worthington, and affirmed by the 
House of Lords, upon Mr. Worthy's will; (b) the words 


1804 . 

Feb A 6 
’ 1806 
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.inte, \ol iu.m 
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Test it or 
gueall lits 

V IggOI) \wl\S, 

i ill’s, st u hs t 
and ill miplc- 
ni» ills, nt oil— 

-.iN iiid things, 
it Ins d< itli 


Used p* tefAploycd tog^ thcr with, or in, or toi, the working, management, oi i mplov- 
m6nt, of Ms coIIhmks, iml which may be deemed as of tile nature of pci sou ll cstitc, m 
trust, bcTbe held, or * ii|*m.<l, v ith the collieries 
Decree by Lord Jin. dun, that under this bequest and upon the circumst mros, money 
due from tnefittei s md otlic i s, and in ttie Tyne Bank, coals at the pits and st dths, corn, 
Jhay, horses, timber, oil, candle », hie-i ngmes, and other articles of stock m t? uk passed. 
That decree affumed upon a i e-hcaiing l>y Lord Eldon , but with coiiudd able doubt. 


fa) See Stuart \ The Fail «/ Rule, ante, vol dt 212 
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1806. of which differed much from those of Lord Bute i will, 

\^rsj rind me much more extensive :‘Viz. 44 stock in trade good£ 

Sri/AAi 44 and chattels in the Counties of Northumberland and 
M U Durham •” Upon such word there can be no douht, that 

of evcr y thing passed. But the construction of this will is* 

carried much further by this decree ; which will «*fso 
[ 658 ] have this consequence , that, the use only being gpveu to 
Lady Bute, she or her representatives must answer the 
amount of every thing. The money in the Bank, and due 
from the Fitter, and many other subjects of the exception 
to the Master’s report, are liable to great fluctuation. 
Taking the whole together nothing could pass which is 
consumed in the use. There is no expressiondn the will 
tapable of application to money, except the word 
44 things and such a general word is always confined 
to things (jitu/tm genet is The same observation applies 
to tilt coals at the pits and staiths , which cannot be con- 
sidered 44 things” within the meaning of these words 
44 used or i mplovcd” in the management ot the lollienes. 
If Loul Bute had died intestate, or under a general be- 
quest of lus personal estate, there can Lie no doubt, that 
these at Ucles would have been assets. The individual 
money, coals # he. cannot be necessary. In almost every 
concern some part ol the produce might be used in carry- 
ing on the concern , but the mam, essential, pioduce can- 
not ihetefore be considered as used and employed in the 
working and management of that concern , and four of 
the articles compused m the report are by no means ex- 
clusively applicable to this trade. 

The Attorney- General, Mr. Romilhj , and Alt. Steele , for 
the younger Gt andchildt en of the Testatot , The Sofieitor- 
Genetal, and Mr. Nrwbolt, for the Trustees , tn support qf 
the Decree . — Lord Rosslyn by the expression, that the 
words of Mr IVortlefs will were almost the same a* 
used by Lord Bute, must have meant, that in this will* 
there are words equivalent to M stock in the coal tr hfc.” 
There is a distinction between things, destroyed by 
use, and others, which, though their use is enjoyi Ljgpl 

r r ~rv t • _ .11 .1 1-- * _ / iLlf 
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continue. In a sense all these articles are in a co| 
destruction : some more than others. The genera^ 
of this testator must be looked to, with a viei&J 
whether the words are large enough to give it qj$| 
clear intention appears to separate this trust frafl*4g| 
of the personal estate ; for Lady Bute for life,’ witptf 
ders to the grandchildren. The disposition 
lated by the general object, rathei than 


lated by the general object, rathei 
words. The intention is evident to give tfre'imne stoch* 
in trade. The reference of The Lord Chancellor to ttoS 
former cause was proper: as evidence of tha, 
meaning. The question is not, whether the 
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)f any woul is to be ixtyndcd , but, on the contraiy, whe- 
ther the general word is limited by the context: as m Le 
<Fert ant x. Spencer (a) Pratt v action, (b) the ease of 
household goods upon a contract with (loveimnent , upon 
jrtrhich Lord King's decieje was re\ersed '1 lu v.ourtwent 
a 'great way in nairowmg the woid “jewels’’ Boon x. 
Corfijort/i (c) is a strong case : the some words construed 
diffcrentlx with leferencc to the subject mattei. l'he mo- 
ney must ha\c passed under the woid 44 stock in trade,” 
in Mr. IVortlafs will ; not under “ goods and chattels 
and it was as lair to argue upon that will, that the latter 
words were to be confined to articles tjusdem genet i* 
The money was not in the Counties of Nor thumbn land 
and Durham , but m Child's Bank. That decision ibtie- 
fore must have gone upon the expression 44 stock m tiade ” 
The coals at the mouth oi the pit aie asmtessar) ioi 
cai tying on the tiadi as any otliei article 11 thc\ wtie 
all swept awa\ at once the trade would he stopped , and 
essential injuiy would follow Appl\ this constiuction 
to the case of a brewery The effect would he a bequest 
of thqjrade in a state destitute of any present produce. 
As to the mone^ some line must be diawn Consi- 
der this construction with lcfereme to money in the 
clerk’s hands, to he paid on the day of the testator’s 
death. There can he no distinction in principle between 
that and money in the Bank, to be subject to the drafts 
of the concern, perhaps m a week With reference to that 
article Lord Rosdrjn speaks thus (a) 

44 I do not consider this at all as money; and it is not 
4< a fair way of considcnng it It has not any of the quali- 
fies of money- It is not at the command of the paity. 
44 It is not used as money. It yields no interest. There 
4f is no account of interest upon it. He cannot command 
44 it. He cannot give a draft upon it. It is as much a part 
44 of the machinery of the colliery, as any of the engines 
44 used to procure the gencial result of profit of all the 
44 component parts, real and personal, that enter into this 
“trade.” 

If yields its fruit, not as money , but as one article, 
totimjied with the rest of the machinery of the concern. 
iyiyfe J appropriated to the working of the colliery, of 
whioi rats testator was only one of several tenants in 
comdkfMSt he could not have drawn it out. Certainly this 
Would jjpjttrsonal estate under an intestacy, or a general 
bequests but, admitting that, the question is, whether it 
is not titlum out of the general mass ; and given specifi- 
cally in W sy ; the intention being to keep all this pro- 
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1800 pcit> together, and to dispose of it, so kept together. 

v^v\J 1 his till 1 lias t 'omc expressions^ very material , showing, 

bn a a i something was intended, a part'ol the eoncein, and \et 
r not u si d in w utking the colliery , * u together xvith mean- 

of Km? ln ^ ‘ wiy thing, a pan ol the co/uein, besides what was 

[ # 661 ] actll *lh used and emplojecl in woikingit. It is not clep:*; * 
that li the wonl u collier)” alone had been used, these 
things would not have passed. Unde’ such a beyuesl by 
a testator concerned in li asehnld collieries, e \ eiv things 
a pai t of the trade, the debts to and irom the concern,' 
would all devolve upon the person, to whom it was so 
gene i alh bequeathed* If more was due from the trade 
than to it, he could not call upon the residuary legatee 
to char it tor him. A mercantile concern must be taken, 
as u is given, the parts must he entitled to all the debts, 
due to it, the time ol ciedit not being i xpired , as he 
must pa\ the debts, due from it r \ he gicatest inconve- 
nience would iollow an\ other constitution , as the ac- 
count must he taken the moment ol the death. Vour 
Loidship thei i foie adopted that < onstruction in Kittoti'i* 
Case , { a) that the puichasci ut a coliiny was to tak# it 
with all the debts to and liom it, on account of the ex- 
treme inconvenn nee, that would arise from a different 
construction. The objec lion, that scveial of these articles 
must be consumed by their ust , would overturn many 
wills. In the instance of a bequest ol stock in trade for 
life, the stock is consumed by the use, and replaced by 
other stock The case ol Porta v rout nay (b) was de- 
termined, not upon that objection, hut upon the ground, 
that wine was not compiehcnded undei the words of that 
will. Chapman v. Hatt(() and Lady Aylesbuitfs case 
there (d) cited, show the libeial construction, that is given 
to these wills. 


[ 662 ] * YfteLou/CHANCELi or. — I have seen Lady Ayle&buryfs 

Under a be- case ; which is also mentioned by Lord Mansfield in Mil - 
of w m> i er v# ft (l ce , (a) hut has never been cited accurately. It 
u thaTsluiIl be wa * * bequest of u rav house and all that shall be in' it at 
« m it at my 44 my death ” Loi d Hauhvu ke held, that cash passed ^ 
Bank notes ; which Lord Hanhvicke there, I do not 
why, considered as cash ; biu not promissoryttotes 
curities; as they were the evidence of title to 
of the house, and not things in it. Bank notes I tlnx& 
vviKthei i n same artuatton. * ' * 

Sd’hp'cnn- Mr ‘ Ahrmfietd, m Seply .— Several of thc^T'^Atcles,'’' 
sidcred cash corn, .oil, candies, &c. are not actually in but a 

for thU pin- stock, laid m for the future working of the ’The 

fa) Wrtn v Kirion, ante, vol viii 502 (b) JIauL »tjiC ill oil * 

(' c ) 1 r«. 271 (d ) 1 V,8 2 73 ra J p. 662. tJBur 4 52. \ 

v 1. 1 y L—l juo, * j ^ 


“ d<*ath” t ash 
passi b , not 
piomissoiy 
notes *ml se- 
cant u s 


pose : 
Quay (l) 


}(1) bee Mann v Ma^n’a Ex, 1 Johns Cha Iicp 2J7. et 



Oasis in Oiiaxctby. 

money, coals, and othc*^, articles ol tli it nature, must be 
continually fluctuating Some mnnc\ must In mu’^uj : 
but any other mone\ would answci tlu pu» ^ equdh. 
jSo, it is true, some stock must be kept up hut these 
"lvWptical, individual, articles aie not cssenti ills uqui- 
s»itc* The piopositton, that coals a»c nenssais i or car- 
rying on, a collicrv,\s as absuui as, that com is neces- 
sary for earning on a larni. In the case oi the brewei / 
it could not be contended that the beer in the casks would 
pass. The objection, that the colliery would he stopped 
by the removing these things, has no foundation No o -r 
article, m which the other partners had a piopi it}, could 
be taken away. The only conscquiMice of tin n falling 
into the icsiduaiv estate would he, that the \ mint lie ac- 
counted for, as in the common ca^c of paitmisbip, the 
possession being undmchd Thtu* is tin u foie no ohjic- 
tion fiom the disti ess, tliat w ould arise to the trade l T p«»n 
the known rule the geneial sense oi the woui a things'’ 
must be lestraincil to things %tnen\, and cannot 

therefgfe pass monc\, coals, &c Hie distinction be- 
tween mom*} itself and tin us* ot it is now perk ctly 
settled. Yet it is contended, that, as the mone\ is to be 
used and employed in the tiade, Lad\ Bute is to have the 
absolute piopertv m the monc} Tbcic a distinction 
between the money and the waggon wa\s, engines, &c. 
The latter, though ceitainly they will wear oul, mat last 
a long time : but the money cannot be used, as the other 
articles may, without instant destruction/ This does 
not resemble a bequest of every thing in the house, (a) 
which might very well pass money , though not sec unties 
for money; being only evidence of something out of the 
house; and themselves of no \alue. No two wills, with 
reference to the same subject, can be more different than 
the wills of Lord Bute and Mr. Wot tle/j , 
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S » i cur 

i'. 

Ibe Marquis 
of Bin i 


r «3 ] 


The Lord Chancei lor — It is necessary to look into 
that case, which is supposed to be an authority for tbi9. 
At present I think, it has no manner of application, 
unlesa' from the fact, what Lord Bute purchased, the 
mfp^&nie' can be drawn, what he intended to give by his 
wiu/ * A bill was originally filed by Lord Bute , insisting, 
that bjr the true effect oi the will of M . Worthy Lady 
Bute hat) the power of appointing ; under which she ap- 
pointed?*® him. The allegations of the bill as to her 
power w ears very general. On behalf of the infant, who 
was to take an estate tail m the land, to be purchased 
with the nefaoxial estate, and to be settled to the same 
uses, as the estate in the No? th Riding of Yorkshire stood 

* Lady ,HyU*hwy\ Case , ciUJ, 1 Jet. %7 * * % 
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1 806. limited, It * was insisted, fust, that Lady Bute had no power 

of appointing by way of gifT tcTaity one; and there was 
STLAUf no consideration for that appointment. Then the subor- 
dinate point was made , upon which the judgment was 
unnecessary, if the first point was determined in favour* 
[ # 664 ] of the infant, that money at Child's, the balances due 
from the fitters, &c ought to be consid -red as passing, not 
with the colliei}, but undei the general residuary clause 
as to the personal estate , and a great deal of probably 
argument might be raised, whether money under those 
circumstances would pass by the words u stock in trade.*’ 
Accounts of two agents had been from time to time drawn 
up, purporting to be accounts of land, and* stock, and 
materials , and those sums in Child's* Bank and in the 
hands of the fitters wtie constantly inserted Possibly 
those accounts bung constantly lendeied might be evi- 
dence of what the testator mteiukd by those woids. Lord 
Noithmgton's opinion was, that the appointment was bad , 
and, that the intention was either to gne Lady Butt the 
profits foi life with power of appointing to a person, who 
would buy the whole ; or that, until she made an appoint- 
ment to a pci son, who would bu\ the whole, the profits, 
and the monc\ to arise by sale of the coal, were to be 
laid out in land That is the only point determined in 
that cause , m which the bill was dismissed , and no judg- 
ment whatsoe\er was given upon the other question, 
stated on behalf of the infant. (1) 

After that decision another bill was instituted by Lord 
j Bute, stating, that he had become the purchaser ; and, 
that the money he was to pay was to be laid out for Lady 
Bute’s sepaiate use for life ; with remainder to the first 
named Defendant in tail , and remainders over. The 
% infant was made a Defendant; who in that cause did 
[ 665 ] nothing more than submit his interest to the care of the 
Court. The points, raised, and not decided, m the for* 
mer cause, were not raised in the latter. The moment? it 
was decided, that the appointment was to be mad# t0 a 
purchaser for valuable consideration, the infant hftjfl no 
interest whatsoever m the question, for, whatevertfpas 
to be bought by Lord Bute, the money was to be 
and settled : it was a matter of indifference to 
whether it passed as stock in trade, or as 
estate ; hi* interest in the land to be bought ^fnl|ppre^ 
ciaely the same either way. What the CwftMrdered 
therefore was not, as Lord Jfdsslr/n says, eqt&vjkleat to a .. 

4 determination of the question. - • ~ 

I always thought, there was great difficulty jin Constru- 
ing this will in any way, that would be satisfactory. The ^ 

(1) Bari of Bute v 2 lfeen’s Kep 87 , and upon the Appeal, 1 BraJfy 4/6. * 

'* Tomlins \ . * 
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P irtucrslup 
»!>< 1 1\ of 


necessity ot having thcVirticlcs in the ti adc is not a ground 1800. 
more strong than as vVidencv of intention After all it is 
but that , and, if the words aie not sufficient, it is no moi e ^a-Aur 
than insufficient evidence ol intention. T* re would he r * 
.equal nect ssitv for these ai tides in a case ol absolute m- o urc l ,uft 
te v tacy , and vet they must have gone in value, not *spe- 
cificallv, on auowit of the nitucs ol the otlm partners, 
to different pusoiA fiom those, entitled to the real estate. 

So, if he had been sole ownti of this colliery, and h«ul 
died inu state, most of these articles would hate been 
personal estate, to be severed in enjoyment and value 
from those, taking the real estate ; and, howcvei mus- 
sary this propcit) may be for cat r} mg on the com* in, it 
must, if t ikc.ii b) those, who had the ical estate, ’mu* 
been paid oi accounted foi. In cases when. pv.i^m>, » »i- Pirtnorslup 
gaged m paituei ship, havi bought freehold Lums, tin* ■>:>« itv of 
difficult! ol distinguishing *and anaugingpiop* i i\ ol <!il- IMIt V?* 
ferent natures, paitlv pcisonal, pai tl\ i< al, ha*. \u r, e \- , £ ]> * r tiy ^ 
ccpt b\ the elhet ot the eontiact oi ilu will been hi Id ihm - oml 
suffix uni against the he u Suppose ?h U itln/ had dc - 1 he diffi- 

visAi his < ollierics, not loi the put pose ol sale, lmt to j 
the same uses as the estate, in the iXotth Ruling of l'jik- uiihgwg itis 
shire; and an infant tenant in tail had liveul but a veai . » f » objection 
all that was personal would have gone to the rcpiesenta- j* K1 ‘ nsttlie 
tive : all, that was n al, to the remainder-man. r # ggg *i 

The question at last is, supposing the testator to have *■ ** 

been conusant of the nature ot his interest, and having 
regard to the rules of construction, whether he lias use^d 
words sufficient to denote lus intention, and to describe 
the propei ty, of a difleicnt specie s, claimed under this 
clause. It seems agreed, that, unless the word u things, ” 
as connected with the subsequent words, will have that 
effect, no other word will. The cases have gone a gieat. 
length in cutting down geneial words, according to the 
limited sense of preceding woids There is no case upon 
the word “things,” for that woid was not in the willm 
Chapman v. Hai t (a) The words “goods and chattels” “ flood' anil 
will pass all the personal estate : but if those words come battels” will 
after > u furniture,” &c they are restrained to articles 
ejuadem generis, as m the case of a silver-smith ; by whose but dter “fur- 
bequest of all his furniture, books, goods, and chattels, 'utuie,” ko 
his stock in trade would not pass ; though the plate m his " llc 11 s '' l,nc( * 
house, as household furniture, (1) would. ^Whether m JVjVvJ///"*’ 
thisjbetance that rule should prevail against the gene- \siiwi. 
rality Of this word, attending to the nature of what is smith be- 
given, is a question which at present I think doubtful. Sll^irmtup? 

books, goods* slid eb*itt«*K luv stock m trade would not paw, though the plate ui his 
house, *s household hirmtuu, w ould 

{ a ) 1 IV, 271 j 


J'l' Ifum\ J1 in*' n*>, 1 Yohns/Ciu JAn 1 
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1806. The Lotrt Ciianci llor. — I am Very apprehensive, that 

Lord Rosshjn's decree has given a 'larger constiuction to 
SruAnr the words of Lord Bute's will than they will bear , though 
Th M not excce dmg what I believe was the intention, and would 
of But*! 118 have been expressed, it any person conversant with the,. 
1806. subject had drawn the will. I have thought repeated^, 

reb. i. and with great anxiety upon it , and frr m any evidence 

and. the nature ol the subject I cannot tell, what thfc more 
limited construction ought to be, li theie ought to be a 
more limited construction. Upon the whole, it is better 
for me to affirm the decree ; not, as being satisfied with 
the principle of it, but, as I cannot make a decree, with 
which I should be better satisfied. That will put it into 
the course to go to the House of Lords , where the opi- 
nion of the twelve Judges may be taken upon the con- 
struction of the will 


The decree was accordingly aJluined 


On the 7th of February, 1806, The Lord Chan- 
cel. l,ob resigned the Great Seal. 
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27. Bankrupt commit 
missionei s for not ^ 

tory account. If the. ___ 

legal, no discretion upon habeas cor- 
pus to discharge him .upon Circum- 
stances; that father examination 
can be of no use to He, 

Aa to the val 

ment, to the £pmp$%g , 



te.Cum- 

satisfac- 

tment 
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lit'' dtxcovm of a fclonv, flue rtf 
K\ parts mVoivluii 
Proof under a Commission 
Bankiuptcy iofusod . Hie paitv 
claiming the debt being chaigcd by 
tin examination ot the Baiikiu] 
with the let ei pt ot nvpney ; and io- 
fusing a djsc losuie as ,p the ie» ei|» 
M wnd application, on the giouml,thir 
’ ‘it might tenet to uumnate him. Ea 
*** parte Syme, s. 521 

29. General ordei in Bankruptcy, that 
affidavits m suppmt of a petition 
to stay the, Certificate shall be 
bi ought into the 1 office together with 
the petition, except Mich as sh ill he 
neccssiuy m ie|»l> to aflidaMts in 
aimvei to it E v purls Buttes. olO 

30. No objection to a Commission ot 

Bankiuptcy, taken out by aueditoi 
bona f de, not at the instance ot the 
Banki”, J, that the dnect object is 
to pref i lit an execution 541 

31. Bankrupt on motion in the Bank- 

ruptcy disciplined Itom an finest 
and detainers; as has in;: been ai- 
tested on his way, though with a 
deviation, bondfde for the pin pose 
of examination betoie the Commis- 
sioners. Ogle's case. 55b 

32. The proceedings undci a Com- 

mission of Bankruptcy, xupeiseded, 
ordered to be produc ed at the heat - 
ing of a cause in the (’emit of Clnn- 
cery in Ireland , with a view to im- 
dence from tlie Bankiupt’s exami- 
nation: but not of course Expaite 
Bernal . W 

S3, Joint creditors cannot vote or in- 
terfere in the choice of Assignees 
Udder a separate Commission of 
Bankruptcy. Ex parte Mooch. 603 

34. Verdict and judgment alter Bank- 
ruptcy 5 in an action previously 
brought, whether for an antecedent 

- debt oy contract or mere damages 
in tott,' the costs cannot be proved 
as adebjb tiHfef the Commission. 

I Whether in the case ot Bank- 
v tuptcy between verdict or nonsuit 
and judgment they can be proved, ! 
’’Mias to theUfifeutdf theCeitificatc ! 
. todiUthargOHt^guch cases, ({uery 
Ifa'fMemlk'''*' 64 b 

35. Co^iactorod after Bankruptcy, 


disihaipcd b\ thoCeitifu i'c, i-l.av 
mg i elation to ilu* oiivMii.il '>i, u t 
not capable of being pio\ d u'hIci 
the Foamu^ ■« Pa”e 649 

36 Hide in Bankiupb that in most 
case? inteiest stop-, at the date ok 
fh“ rmumis^oii, subject to an Equi- 
<\, giving it, in cases of contract 
«nD, 1 1 linally the effects ate suffi- 
cient. 654 

<SVe Par rNFw ship 1. Si.i-on? 1, 2. 

Txckim. I 5. 

BARG VI X AND S VI. E ml enrolled. 

See At.ni l mi xi n 

BARON \N!) FEME. 

! Vssjoniiient b\ a hu .band of part ol 
his wile's eipiitahle inteiest, vi/. 
dividends ol stock in tiust ioi hei, 
lot valuable considciation, cntoic- 
ed upon the bill of a suiefy, for the 
husband, to be indemnified against 
past and hit mo payments: the as- 
signment extending only to 100/. a 
> eai, out ok 260/. The iemaming 
dividend-, undei a bill, on behalf of 
the wife, paid to hei ; the husband 
having aftei the assignment gone 
ahioad, without making any provi- 
sion fm hei IVri&ht v. Jlforley. 

1 1 

l. As to the effect of an assignment 
foi valuable cotisidei at ton by <i hus- 
band, of his wife’s equitable inteiest, 
with lefeience to hei equity for a 
provision, ({uery. 20 

3. Powei ok disposition of a feme co- 
vert over estate settled to hei {sepa- 
rate use. 

\ sale by the husband and w ife by 
fine was undei all the ciicumstam ts 
established as to the sepai ate estate 
of the witefoi life and he! icvetMim 
in fee ; though to the trust i e foi her 
separate use, gpd to suppoi t the con- 
tingent remainders ; but set aside as 
to the remainders, to such pci sons, 
and uses, &c. as she should apjtomt 
by will, and, in default of appoint- 
ment to Her clnldien, upon her bill ; 
and two wills, obtained fiom her, 
decreed Jo be delueted ap. Parkes 
v. White. * 209 
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4. Conti art by a ft 'ne covert void at 

Law' i>21 

5. Wih* pound tin« liei husband to 
re< ci\ o hoi sopat ate* income, the at - 
count slia.ll go batk only one vimi. 

• * ‘2\J > 

6. As to the validity in Law oi Ftpufy 

of articles between husband and 
wife for future sepai at ion, even with 
trustees m this instance piowdmg 
that the y\ife ma\ at any time with 
the absent ot the tiustces orthesur- 
mvoi, his e\e<utois or administra- 
tor, sepai ate, and take away the 
chddii n, (fun // Lord St. John v. 
Fm/Iij St John. 5*2b 

7. Allei a deed o( sep.Malion e\ecuted 

the v, lie is not to all intents and 
purposes a J\ iiip sole* She cannot be 
a witness against hei husband, oi In* 
guilty ot lelonv m Ins pieseim . 
nor can an action Ik* maintained 
against hei. 5.30 

8. A mail led wbman cannot execute 

any deed genet ally. 53 l 

9. Marriage not to be affected by con- 
tract between the parties. 5 3 l 2 

10. Separation a mensd <$jf thoro m the 
Spiritual Couit only propter s tvvi- 
nam aut adulter mm ,• and aftei 10 - 

♦ conciliation the same cause cannot 

t nfielrevived. i h. 

11. The Ecclsiastic.il Couit in a suit 
for acpaiation, will not cotisidei 
conduct previous to a reconciliation. 

. 53(i 

\% Articles of sepai ation put an end 
to by reconciliation. 5o? 

See Bankrlii 3, 4. 6. 

BIDDINGS, ( Opening. J 

See Prac tick 6. 

BILI* 

See Pleading 5. 

BILL OF EXCHANGE. 

1. Holder of a bill of exchange, dis- 
charging the acceptor by receiving 
£ composition, cannot come upon 
the drawer. Ex parte I Fifeait. 410 

3* Distinction as to an acceptor with 
effects, or not, mischievous ; with 
reference to accommotathm paper. 

• 411 


5 lloldei of a bill, giving turn* to in.* 
acceptor, discharges the diduei. 

Fage 4’1 1 


BILL pro confetsn. 

Spp l)i (ru pro con few** 


/ 


V. 


c\sn 

See Win. 14. 
CERTIFICATE. 

See IbitKiLi’t. 

C1I4IUTV 

1. Petition to The Lnid Chancellor 
.i^ Visitoi, in light of the Ciown. of 
the Eiee-sihool of IVoodbridge ; 
two prisons having been elected: 
the light ol election being in the 
c hiof inhabitants ; and th duet in- 
habitants at the time of the founda- 
tion, and the hen of the survivor, 
not to be discoveied. 

Both elec lions declared void ; and 
aiefeieme to The Attorney -Gene- 
ral to io port, what directions or al- 
tei at ions will be proper as to the 
mode and light of election, and in 
the orders, constitutions, and direc- 
tions, of the schools ; as shall seem 
to him most conducive to the inte- 
rest ol the objects of the Charity, 
and the fmthcranceof the intention 
of the donor. Attorney-General v. 
Him 1c. t9l 

, Im a Chanty case, an omission in 
the ougmal decree, not declaring 
(lie nature of the Charity, corrected 
upon further directions, without a 
lehcaring. A ttorney-Gefteral v. 
Wfiiteley. 341* 

The nature of a Charity cai> he 
changed by an application to ofcgecfc 
different from those intended by thiy 
founder, only, where if clear, {hr* 
by a stuct adhcfedfia 'tft the 
his geneia! object' wHi be desf 
ed ; not upon the twfioft 'of adv 

% to the idhatiiaiits of the f 44 
tereford dAHMndbtion f 
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nut application of pail of thj? lunds 
to quorate master lot Firm//, LVi - 
man, ami to othei establishments 
with a \ lew to umimei ( o. d/foi net/- 
(reneritl v. Ifluteletj. Page *21 l 
4. In a Chanty cn-se, though tin* inhu- 
mation pi a} s V tong 1 eh of, the Cm » ( 
„ will give piopcwi lelief "1-17 

*>. ’Pimciple of i y PW*S*«n jppIiodjUsd 
Cliamv; while 1m* piecise objeit 
cannot be attained. 23 L 

6. General objection by the answer to 
an information, that all the terro- 
tenanN of the picmises, charged 
with the Chanty, ate not parties, 
without any pattuulai desciiplmn. 
r rhe (hunt will <lue(t imp* nes, 
what othei lands aio ihaiued, flu : 
pi eviously deciding the validity ul 
the ch.uge against the Delemlants, 
befmo the C omt. Jiltorueif-deueral 
. v Jmhsou. 3(n 

Distiuc < ion as to Charities. Rebel 
given to ugreutei evtentthan to in- 
dividuals. jor 

8. Kui a ordinal y nliel against want 
of form and mistakes oi pleading m 
favour ol ('hail lies. f>72 

CHILD. 

See Baron and Fi-mf (>. Mainte- 
nance Par i m and Child. 

COLLIERY. 

#SVe Win 13. 

COLONY. 

See Foreign Si ai» 3. Wi si Im»ijs. 

COMMISSION. 

See West Indies L 

COMMISSION OF PARTITION. 

See Partition. 

COMMISSIONERS. 
Commissioners not to consider them- 
«aLves agents for the parties by whom 
they are nominated. 160 

COMMITTEE. 

8 m Lunacy 2. Receiver 3. 

v WtfHOtt PLEAS, (Court qf>J 
*- ; * See Praotice 5, 


COMPENSATION. 

See A (.hi* J mi m 7 . 

COMPOUND INTEREST. 

See Pkacuce 8. 

/ 

-CONTRIBUTION. 

See Land-tax 1. 

CONVERSION OF ESTATE. 
Debts, chaiged upon an e-date, paid 
out of the estate of the fiist talker, 
an infant. The infant's estate reim- 
bui sed by a i lunge ; though the se~ , 
unities had been tain died. JV ' 



CONVEY VNCE DEFECTIVE. * 
See Ac . hi mivni 14. \- 

COPYHOLD. 

See Viau lment 

COSTS. 

The ( * on 1 1 looks at the answer upon a 
question of costs. Vancouver 
iih^. 4 ML; 

Sr » VfrUi ( mi* vt 3. Bankrupt 34*5fiW 
E\i c Lion 1. Practice 13. 15; s; 

• <'*£ 
COURT ECO I.ESI AJ0TIC AL. 

See Baron and Feme 4 1. ® 

*v8s 

CREDITOR AND DEBTOR $ 
Suit by a ctediton against persoAk| 
accountable to the estate alIoww| 
m a special case; as, wh^pe 
icpiesentatives cannot, or will 
act. } 

One object of the suit being tho * 
establishment of an agreement 
carrying on a colliery, the Plaintiff]! 
must take it .subject to all engage-', 
inents, as a continuing < oncern. 1 
No Security to be given for thft^ 
resjilt of the account. . J 

Whether the Plaintiff, being a ere* j 
ditor by judgment seventeen years 
old, can have a decide without put- 
ting himself in a situation to pro-* 
% ceed at Law, viz. reviving by scire 1 
facias , Hurry. The bill would bO #i 
4 retained, that the debt might be rahy 
skilitiated by an issue, oroth&r Jii|| 
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i ceding at Law. Burroughs v. Ki- 
tov, Page 29 

; * Bee Bank nut 1 r. J udgmkjv i , 

i'l- 

CRSSDITOK BY JUDGMENT. 
See Tacking 2. 

CUSTOMARY PAYMENT. 

See Tithes 1, 2. 

CY PRES. 

See Chuuiy 5. 


debt. 

See S\nsi \ c x ion 1. 

DEBTOR. 

See Cukdiiok. 

Defective conveyance. 

See Agreement 14. 

DECREE pro confesso . 
^prevent a decree pro confesso, the 
^Defendant should have, not only an 
^Hiiwer upon the file, but also d i e- 
%mi fer the costs. 


" The answer being actually Wed 
without payment or tender of the 
'eoatg, the Defendant was lemand- 
;ed, to give an oppoitumty of mov- 
ing to take it on the file lor irregu- 
larity ; but, th$ Plaintiff having ta- 
sen an office copy of the answer, 
3nt course failed. Sidgier v, Tyte. 
r ^S 202 

r DEED. 

See Evidence 1. 4 , 

DEEDS DEPOSITED. 

See Mortgage 3, 4. 

DELIVERY UP OF INSTRU- 
MENT. 

See Policy, ( Public J 1.* 


2. Demux rcr cannot, a plea, may he 
good in pait, and bad in pait. P. 70 

3. Though strictly by a dcmuitei to 

the whole bdl the bill is out of 
Couit, yet even after a bdl dismiss- 
ed by oi der the cause has been set 
on toot again. • / 72 

4. Admission nt a jingle fact, besides 
,Jlie denial of < anbination, a i id 

phdtue v.ith „.ie teims not to demur 
alone. 73 

5. A general demurrer holds; where 

tlie Plaintiff, entitled only to disco- 
very, prays relief also. Goi Jon v. 
Simpkitihon. 509 

DEPOSIT OF DEEDS. 

See Mo k i c, \< , i 3, 4. 

DETUNER. 

See Bwkkopi 31. 

DEVISE. - 

See A< lire mi \ r 8, P. 

DISCOVERY. 

No person compelled to answer what 
lias any tendency to criminate him. 

525 

See Answer 4, 5. BANKiiuri 27, 28. 

Demur her 5. 

DRAWER. 

See Hill of Exchange. 


ECCLESIASTICAL COURT. 
See Baron and Feme 11. 

ELECTION. 

See Bankrupt 14. 

ENCUMBRANCE. 

See Purchaser. 

EQUITABLE MORTGAGE. 
See MoRfGAGE 3, 4. 


DEMURRER. 

After a demurrer to the whole bill 

tyfeerruled the Defendant may pujt jp EVIDENCE* >/ 

$ Affipirrer, less extended ; but not 1. Decree for raising money under a 
Mf|g*t leave of the Court Bake? deed of •» 

• 68 only copy 
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executed ; upon recitals of/ it in a 
settlement, as a subsisting effectual 
deed, and evidence from the books 
of a deceased Solicitoi of chaiges foi 
the prepaiation and execution of it. 
Skip with v . Shu ley. Page (>*4 

2. Depositions to a fait, not put m s- 
sue, not permitted to be i ead. Clark e 

\'JtTnrtm . j dUR; 

A\ lietliei (lie attesrfcbrfTuIf the Yu e- 
Con-.ul abioad, apparently in his 
public character, can be considered 
as the signature of a subscribing wit- 
ness within the Statute of Frauds to 
a will, deviling leal estate, Qwery. 
Clink i \. Tut ton. 240 

4 . Powei of «ij>|)omtment by deed, to 
be signed and sealed in the pieseme 
of witnesses. The attestation ap- 
plying onl) to sealing and delivery, 
though the deed pui ported to be 
signed, sealed, and e\ei uted, it was 

y »pi«'sumed, that the signature was 
in the piesenre ot the witnesses. 
Jlf® tftwn v. Fit rqnhat . 4 <>7 

5. Panels of icimd in another Court 

of JuslKO used .it the heating oi a 
cauM? in the Couit of Chanteiy, sav- 
ing just exceptions. 550 

6. Eiidernem the cause, though not 
lead at the heai mg, may be icceived 
bv the Mastei. Suut/iy Jilt /ms. J04 

7. Witnesses examined in the cause 

cannot be examined befoie the Mas- 
ter without leave of the Couit: but 
other persons may ; ami to the same 
points. Smith v. Jilthus . ih 

See Agr*lmi m 4. 8. 10. Ap »eal 1. 
Bankrcfi 22 Baron ami Feme 7. 
{Saiisf \C 1 ION 1, 2. 

EXCEPTION. 

See I’kAciic*, 20,21, 22. 

EXCHANGE. 

See Power 2. 


ECHAKGK, ( Bill of.J 

Bu.l of Exchange. 


EXCHEQUER, (Court of J 
See Nr Exeat RuciNO 4. 

r -aXECUTION. 
&ralirfcMm 10. Partnership 3. 


EXECUTOR. 

1. Execute! , charged tor withholdtegj 

money, and not putting m hig eia * 
muu ion, with inteiest; 1 

yoml the general rate the Court, 
\i/. 4 jferient. and cO$ta. 

Kor 5 per c$t& a sped*! case, be- 
I V^iitl meie Negligence, is necessaiy ; * 
i-Xis, tliat he employed the money in 
his trade, Jtocke v. Hart. Page 58 

2. Executor making use of the money 
ought to pay the inteiesd he made; 
as Tie ought not to derive any adnm* 
tage from the ti ust property. 68 

3. Executor, keeping money at hi* 

Banket \ considered as employing 
it in his ti ado §L 

4. Executor, bound to accumulate^ 

cannot account, as if the money had;' 
been laid out in the funds ; if it Was : „ 
not so laid out ; or, being so, he had 
sold out an advance. 108 

5. Executors, chaiged for negligence 

by joining in a transfer to a co-exe- 
cutoi upon his representation, that 
it was required for ddbts: but not 
liable so far as they can prove the 
application to that purpose p though 
he possessed other tunas, part of fp 
assets, not through them; Widen'' 
fdnds he wasted. LoriShipbroalf*** 
v. U>rd Hmchinbrook . 25$ t 

6. To dischaige a co-executor the act' * 
must be necessary for the purposes 
of the will ; and he must use reason# >; 

" able diligence in inquiring into ftp * 
tiuth of the representation. JjM** 

7. Executor, doing any act, by Wmchr 1 
j)i o]>ei ty gets into me possession of' v 
anothet executor, tliough with an 
innocent motive, is equally answer- 
able. 

Otherwise, if he is merely pas- 
sive. 

The cestuy que trust haired by • 
acquiescence. Langford v. Qafr * 
coyne * 333 

8. Executor in trust for infants unne- 

cessarily calling in property, 
out upon good security at 5 per cent, 
except a small part, keeping lugfi 
Balances in his hand, and using Jits ’ 
his’own, charged with intei»p^jst * 
{tree^t. and costs. ■’ 
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JSee Pka 01 ick 8. R f presen tat ives. 

I Tarsi 1.5,6. 

TOM' U TORY DEVISE. 
$^S|toca*tory devise Hit- time of gesta- 
tion may fie taken both' »t the be- 
ginning and the euA f tg* wo 
See PxRP*Tom I. 

EXEMPTION. 

See Exoneration. 

EXONERATION OF THE PERSO- 
NAL ESTATE. 

^ Devise, in trust, to sell and pay oft 
V,* mortage: and to laise anothei 
^Lgum; which the tcstatoi gave to his 
jj',. daughters. The peisonal estate, 
1 $ though bequeathed after payment of 
] debts and legacies, exempted fiom 
i the payment of those two suuis 
. without express woids, upon the 
riiafak intention, llancox v. Abbey. 

179 

&To exonerate the personal estate 
the testator’s debt by mortgage, 
either express words or a plain in- 
. '} be found. i 


$4 A demise to sell for payment of all 
jMrtS< will not exonetttte the p«»r- 
fi&Nt eatate* 4 ib. 


hike notice of a war, in which thi* 
country is engaged, without proof. 

■ l 3 age 292 

3. Stock in this country, in trust for 
the Colony of Maryland befoic the 
American revolution, not affected 
by a tiansh ‘1 during the war. ‘294 

* * FI? llT|> . * 

1. Relief .igiilif.i the Statute r»| Fmmis 

on tile ground ol fiaud; a- against 
an absolute conveyance upon mar- 
riage ; the agreement being subject 
to a defeazance. 628 

2. Devisee, preventing the testator 

from ihaiging a legacy by under- 
taking to pay it, bound m Equity, 
though not at Law. 628 

>. Tenant in tad prevented limn com- 
pleting a teioveiv by the baud of a 
pei son, whose wife is entitled in le- 
niaiudei . 

Relief in Equity; tieating the* 
estate, even in favoui of a volunteer 
as ll the lecoveiy had been suf- 
fered. 639 

See i-of b 1. 

FRYUI) UPON MARRIAGE CON- 
TRACT. 

*SVe AoRHMfM 1. 

FRAUDS, (Statute of.) 

See Agri'emem 8. Evidences. 


FELONY. 

See Bankrupt 27* 

FORECLOSURE. 

See Mortgage. 

* # 4 

* FOREIGN ATTACHMENT. 
See Bankrupt 7* 


FOREIGN STATE. 

I. Whether a foreign State, not ac- 
t Jtnowledged by mis country, can 
« maintain a suit here, viz. the Go- 


vernment of Sitritxerland,in conse- 
quence or the revo&tton* suing for 
* jtock, vested in trustees by the for- 
j$pr Government, (Query. Jhfver 

foreign cotflt&ifts 
96 proved; .but the Counts 


FREE GRAMMAR SCHOOL. 

See Ciiiiuiv 3. 

FREIGHT. 

1. Tlie pioneity in the freight may be 

distinct from that m the ship ; and 
is an ; nsurable interest. 629 

2. Assignment of freight alone i 
within the Ship-Registry Act. 


P- 

)& 

GRAMMAR SCHOOL* 
&s'Charit^ 9 lJ 

* y* \ 





TABLE OF CONTENTS.' / • 


H. ‘ , 

TI VRRAS CORPUS. 

■A lU\KUviirr -6, ZT» 

lIKlfl. 

l M »tm words of ; ill oj neiewiv ,m 
(dilution 3. » hqu.jrtl rc dj'iu!i<>ii 

(ft* ^»‘ji ,ii 1 1 * * , V ' ^ fc *'* 

^ Kc". i , i * * i „ 

fj*i( pf,i < PH 1, 

>H "I 1 \M‘ 

i. ...*s ^ ,* r, .. 


! 

■» t M.\L R\H r\M*n IIII* IN 
I MM RW Rf I i \(» 

S> . \ * i 

is* i vim w i 

St I i 1 ! If. I , •,» ’u 

INF s>T 

■*»* Cow ? i. I' > * \ * 1 Mi 

' M'l I 1 H» ► r 1< ( I * * » • , 

I *\ I' 1 . Rl 1 * 1.1 n M * J 1 , 1 

Will 1. 

INFORM \TlOV 

Set (’nwitu, 

FNTjr NOTION. 

MlaintiiV entitled (o an injum turn on 
affidavit, as, to -day proceedings a I 
J«u\ by a paitv abioaii, mu-d utale 
Hie whole of his utsc within In* 
knowledge upon t!u* nugnidi bill; 
and cannot afti l answer, upon which 
he neither moved not excepted, have 
the injunction upon amendment and 
affidavit* a* a geneial rule; subject 
to exception ; as circumstances come 
to lus Knowledge subsequently : sur- 
prise, &c. *\ori is v. Kennedy * -K>j 

INSI'R \NCE. 

See Aei on ms 

INSURABLE UVTRRPbT. 

* See Fiiti ohx I. 

Vol. xr. 


j . INTEREST. 

See Bakkrut 3^* Exjf.vLron I, Z. 
B. VnAcncK B. Vui\ui U AM' 

Aiihs 1 . 

1NTK15 RfKUTrtfkT 

y*St r Pi^adiniv 4 . 

lUEf- \xn 

j See Nl »■ M u Rl (.M* I 

j |Ss| F 

I S. e ' m* '1 i;j . » i Pa villi 


hMMt \ 

I St r' V I ,1 l ViO I f , l *< 

\ 

j IOIN ’1 ('RKDITOR. 

' ,'Vi-V in vlv III 1*1 ) i 

MM ST 1KNUT, 

i 

i R« (due bequeathed to two : they take 
* jt. pi i ni a*i • ' r 

\h j-'f meet for *evciMlc«* as to 
th*» vltuli *.m v !>•* miuicd from 
,} i< y ■ niuliK * , d'vidini;, as the pm- 
p *1 1 ' r. •- i * m n VrtHik r v. lie 

I a <f/ t s Pujl'P 1 JO 

I! IKJMKN i\ 

1 7 tnu*di a ludg’neiif c refill or cannot. 
•»tu at Law without ft set re fit * : 
f»» ( oi« file Ma*.rei, it is sufficient ro 
piodme the iciordol the judgment, 
and swear . thc’dt‘bt is due. “»* 

See Vi * i oitor and Ufmjor i. • 

jrDGMENT TRKDITOR 

See Tackini* t 2 . 

jURrsimmox. 

% 

See Fohi* iox St a n: 1 . X^or ic\, ( Pub - 
he ) 1 . 


% 

K/NG’S BKNCH, (Court, A) 

“Alee Pbv ticc S . 
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LACTBBS/ 

JjjgJ’lil'lcil-AL ASto AoEir 1 1. 

»' LANmhtpn and Tenant. 

h Whether) stipula- 
tion, a perac^^md uwh'r n < on- 
tract with h lessee Appears I. f m rt 
chase the term, can itisfefc upon a 
production «1 the lessor’s title, and 
Whethet the lessee can compel such 
*. production, ({iter if. 

» The levee's lull for a specific 
^‘pei forma m e dismissed : Ins mteiest, 
‘described as lift y the lesidue 

t\ Ufa teun,' tier tiom cnc umhi antes, 
v being a tew yeats only of an old 
term, and a 1 oveisiomuy tenn, horn 
' ^tfilother lessor; and old enium- 
' brances not shown to be disdiiuyed 
1 White v. Foljamhc Pa»e 3 '? 

t, Lessee cannot dispute the title «>i 
k his landloi d. " oil 

S, Generally the death ofeithei path 
determines a tenancy at will. 10 1 

4* Interest from year to year trans- 
missible to lepiesentutives, hem* 
or as buster*. 393 

' ‘ See Achkem* \ i 2. 

* 1 **' 

LAND-TAX. 

1, Whether an A nnmty or i en ( -c ha t gc 
out of the profits of the •Vnr It in r 
Company is to beat the lull assess- 
ment tft me ! and-ta\,or is to have 
v Oene^t. according to the piopoifion. 
Wtiff a reduction, in consequence of an 
assessment upon the pioiits of the 
Company at an wlervalue, Query. 

'File bdl by the Annuitant was <1 is- 
« missed : the Court tefusmg to raise 
an equity as to the profit ansing 
from disobedience to the Act. Man 
[\ The New tfiver Company* 429 

? LAND-TAX RKDEMf^TION. 

• • See Reprk sedatives 1, 

* LEASE. 

See Aoheem£m 2. W ij.l 7* 9. 

/ 

LEGACY. * 

One younger child of $ the 
4 my funded t pro- 





** West beneficial;* To ♦another, ? 

69 sum of 12,000k ill e*cry re$pw v 
4C the same.* To* third, the sum 0 
M of 1 2,000?. to be enjoyed by him ir 
44 e^ cry lespect" os the formei : the 
residue real and personal to the e 1J 

.* i Min. , 

The i\K ies to Ihe Ini- 

dren pecutuaiy, not specific: tins 
fund* if deficient. to be' equally di- 
> ided among them. La mberf v. Lam 
hurt. Fa tie \V7 

See S im -,1 u« i to . 1 

LESSOR VXD Id "vA 

*N t Ii\ \ 1)1 *)» ») \ t I) I'l \ V 1 

LKTI er>. 

Ki-e \t hi ' mi \ i 10 * * 

\A< RENDEXS. 

St ( Moiu(,\».i l. 

LOS T DEED 

St e li* i ni \< i I 

1AS\C\ 

1. Issue dneded upon a lumny, est i- 
bli-hnl h> two \etdu ts. 

To Mipmsede a Commission, it i * 
not neir*»sai\, that flic mind should 
he icstoied to its oiigmal stab : 
competence to counnou pin notes as 
to m aka a will ot personal estate, 
is sutln lent. But the alienee of the 
dismdei,espec tally it of a daugcious 
tendency, must he satistactoialy 
pioved by the evidence ot jiergons, 
JiaMiig competent knowledge of the 
whole subject, not only as to the 
present state of the party, but with 
re *reuce to all the former a\ idem'#** 
Ex parte llolyland. 1,0 

2. Expenditure by the Committeeof.a 
lunatic’s estate without a previous 
application not to be allowed. EA> 
parte JUdrton . Ex part* JUttbn t. 

%h 

i See Hhcuvtn 3. 

M. • 

maintenance. 

1. Testator directed MUDtetwic’e for 





'I oftpgWifelf till t»tenttpK)he* or mar- 
' nag# i gate her * legacy, in case 

\ still should' attain twenty-one ; pay* 
a' *No at, and to carry interest from, 
that time. Having married at 
eighteen* she trim allowed maintain 
due interval, until twcnty- 
oA« Chambers v, ii ddwm * Hr^, . 
2 . Kv%iiry lo a child, payable at ftdu- 
fun Hay. g 

Maintenance allow* d : though no 

di?m.tioii as to inteiesf 
. M nnt< ?'mu<‘ nut of mtctesf of a 
h 1 i* » in gi.tndi iuldp'iu when flu* 
*•» i _e*t should attain twenty -one, 

* In-* ii Ijiimt v \ fjthti't \ «S 

I » * i *%'« Uhjv *dud m infant*, w .th 
.* > iv**' t lu nt m flu* 

* • < ut o f *h*ith nndei 1 1 n* ,i«e of 
mu. M<iiti 1 et'«iiK o. no» In - 
m«» #) n*» i . * I by llu* wdi. m ,i-» not 
•h | *m*»i| by lit#* i omt: flu 1 1 )m*iii^«i 
iuait.tf 'oil mu upon (he death ol all 
eudei Plenty one to then sistei . 
having noofhei lot. ies( m 1 ri.if fund , 
though ddi^uiu t legatee h> the same 
uilh 

The ruse, in \» huh fhe ( ourt ha 
yiven nininfeiuim e, has been, when 
the fund, being given lo tiu* dul 
dien wilh sin vmnship nmoii'i tin in 
then interest, and the < Ii im» of tak J 
mg the whole, a** smvivoi, »k,s j 
equal ; and no ofhei piurou intei t st- J 
Cu. Ex parti lv< bit It'. (*01 

MAXI) \MI S. 

See Ba\mu i*i £* 

✓ 

marriaki;. 

>V(? Baron \nd Fkml fiRi^r akd 
Chij.u. 

MEMBER OF PARLIAMENT. 

Hee Nk kx>aj Ruoxg J. 

Mhu * 

MERGER. 

Vhe case of merger with reference to 
tenants in tail, infant, and adult. 

277 

toonus. 

He* Tuiiks 1, S. 



4. 


5. 


* 5 mtim fa e. ■ 

. Effect AiMr pendent. ^piftsequrnt 
mortgagees of anjyjgp- of* redemp- 
tion ptfund of foreclo- 

se „ fhoupTnot made parties. 

\u exception by a pure baser on 
'that ground was disallowed ; and a 
specific performance deueed; with 
costs, fit'll op oj D inch faster v. 
Paint*' Page £94 

!• he fault of pa \ merit undei a de*re$ 
upm, a hill foi jedemptum operate* 
.is a ton i hemic. 199 

Equitable nmit ».e>e from a depotfft 
of pad of the htU deeds; with evi- 
dem e, not meielv parol, but m writ- 
ing, that the ohjeit was to create a 
seiunti upon (lie whole. Ex ptxrfe 
// 1 llifii If. ^ 398 

Equitable luotfgagc by delivery u£ 
deeds. I lu possession of the deed* 
is, if no olhet pmpdse is shown* 
evidence of in agreement, that the 
«*siuie ds.-lt shall be a security. 

\> ! » «liei it is necessary to deliver 
all Mied-eih, ({ilt'i'y, 401 

. Im put, i hie moifgago by the deposit 
of a b*u* e. Ejl parte Ifaigh, 403 
s', i- T-it’Hjxa. 


N. 

* t ** 

NK KVK\T REGNO. 1 

Wiit of «\V t'Xmt regno, toies^in 
a member o? p, jrJ.iament going to Ire- 
land, lefused. Bernal v. Marquis t$f 
Donegal, 43 

JS*e exeat regne to ie» train going to 
Staff and, 40 

Original object of the writ of JVk 
exeat regno to pi event a subje< t go- 
ing to the KingX enemies. i&. , 
The (Murt of Exchequer grant ot« ’ 
deis m nature* of’ the wtit of vVe 
exeat regno ; applying them only 
to cases, to which tlus Court won{j| 
asply die w 1 it. 

TtVbfam a writ of JV> exeat ; 
an affidavit to inibrnuitio^ 

Udl of Q>n intention to 
d^in. or cimimstance^, uial 




' VTABliS OF COHffEHm r 


^netcfcfe^ as an oftfei for military 
[ficcrstojom tbcimgimefits abroad, 
ftttfli cient. Ifannay v. £P£hi~ 
■ v^PBjlfe 7 Jfltige 54 

a W iMMfethe writ J SAgxtat reg- 
bail \inight be 


tio grant.,, 
had at Law. 


65 


NEW TRIAL. 

Discretion to refuse a new trial of an 
isuue ; it justice lia^ been done upon 
the whole: though mime evidence 
Ittay ha\e been nnptopetlv icjec ted 
at Law. > I 


' PARTITION. 

1. Under a Commission of partition to 
four Commissioners twb, different 
returns were made ; each by two 
Commissioners. 

The Court would* not act upoji 
either; ami another Commission is- 
sued to five Commis&ionet «. Wab Hit 

1 -e 9 'l*uk\’ ofjYor thnmberlanrf. i 53 

2. Distinction between exchange and 

partition. 47b 

3. Whether a power # o exchange caw 
be executed by partitiot. Query, ih 

Sa* Powm I 


T;OTIC K. 

person., affected bv nntue, has die 
benefit of the want of notice In in 
termediate p,u ties 1 7 .s 

J8ee AcriKT I. E\m*i ion 7. Phi\< i- 
PA1* AM) AoF.Nl 1. P* III UVS» II I 
Trust 4. 


O, 

occiiPAxn 

See L’ui s i »• 

OPENING BIDDING.' 
See PKiniei <>. 

OKMNVIH 
Hei Tim ps 2, 


p. 

PARENT AND 'JlIILll. 

L Husband and wife purchases shy tin* 
man iage for their chiUlt en. 228 
2* Parties to a marriage settlement :u e 
purchasers foi their issue. 23 j 
ffe® BxnoN and Feme 6. Mainci - 

NANCK. 

PARLIAMENT, „ (Memtor of.) 
See Ne E\fevr Reono 1. 

PAROL EVIDENCE. 

( 

it/ , See Satisfaction 1, 2, / 

^ARTICEPS CRIMINIS. , 
^ffft’PoucT, (‘Public J 2. V 


I' \R rVKKSlIll’. 

1 Cjmp « disjoin i mu nt p.n bieis'iip. 
lry the letnement oi .i |>.i 1 1 n* 7 « Ini' 
lowed b\ Btni\i'i|itc \ , ihe ujjit ol 
til * | oi tit i leditojs air uM"t H'ui * i id 
|m*i Iv, lemdiKin^ in ’-jh » je di ;»• i- 
upon the bnuu fnh s 

i l.e h.ili'xH 1 * 01 . u» tins ip i 4 '.I. • 
j ii mug Ui it < haiac leu Up ;»* i"< 
j ot |«m pi <ieJ'»nis wo dh)t e ** 

{ E \ jioi te II if dams 
i 2 Kijuifv amoii» paifinis. and th< 

I < <m, M*< jm*in es upon .i dissoiniioe 
! will* n lei cine to etti h othc • >jfid 
1 1 1 ediloi s > 

| j. KmmiIioh undei a judgment bv ,» 
M*pai.ne neditoi .is to u moiety 
whetbei in Equity siib]eil to tin* 
paitimrship <n count, Qurit/. 8 > 
i.SVe B\»ki«ii»i 8. 11. *20. Ckfdiio" 1 
\ s \> lh mem 1. Hi pices* nhuim v 

PARTNERSHIP IN CNDKRWUI 
TING ILLEGAL. 

See ArcooM. 

PARTY. 

1. Upon a bill for equitable relief a * 
to a rent charge, all the persons, 
whose estates are liable must be 
parties, Hie rule dispensed with 
under circumstances, making it im- 
pi acti cable, oi, highly liiconveniefK: 

367 

2. Upon an objection for want of par- . 

ties not necessaiy to point them out 
by name ; if described so as to cn - 
able the Plaintiff to make them pat- 
ties, * 369 

3. The general rule, requiring all pe* 



TABLEOF. 

* 

*«ns interested to be parties, did- 
p eased mtjb, where it is imprac- 
ticabHqA extremely difficult* In 
such a case* to obtain a decree* to 
establish the right of suit to a mill, 
{or instance, the Court only requires 
names sufficient to secure a fair 
and, the right of being es- 
. ty wiod m that wav, consequential 
TC*fii‘l uu> h** had against the tcsLm 
ano'Wi • ua. Jdttir v. The «Yrw 
Burr Company. Pttgc 420 

*“' » t I'Mun t>. Mon if u.i- 1. Pimc 
• •* » l > i 1 1 in * 

I’M PKU 

lhd.iiit, d .»( ill** 1 1« lend. Hit ii* t 
•M»»ih‘U m then 't except tiu* mat- 
t» * m I|Iih*^t u'fi, will not ( untie him 
‘o *h h ml ut foi mo ptiu/'t t is On 
• '» 1 iiiiin.l i*i y,,i- di-paupeird 

* " in * i \ tit ‘/ititf *}° 

f M \U\ l,Mi U 

> S r h> V .< * 


fcOJOTSTO,? 

‘ - -■ 'VV'V V 

divided into ? $wge Ipta: 
olio ioJL shall 1$ eenwyed to the eld- , 
eat mate lineal descendant then tarol 
ingof *ak ip^ati male: rm«ui4HrSSr 
the second, &*. and all qtfk fevery 
other mAle lineal d &$££&&& t Or de- 
scendants then, living, who shall be 
. ii*«.apablt oi taking as heir in ta«l 
male oi any of the persons, to whom 
a prior estate is limited, of JL srn - 
cessively in tail male ; remaindei 
in equal moieties to the eldest ami 
oeiyothei male lineal desceud’^H 
oi de-c emlanfs then living ot B. an<4 
C .i*> tenants in i ommoiu* tad-male 
m tiie ‘•.mie inaiinei, with criSH il* » 
iiiamdo-. oi , it Imt one such male 
lined d<*s\ t\id.tn< T to him in tad 
male . MMiia.r.dei to tiustoes, their 
lieiih, . 

riie otivi t wo lots w ei e dit er ted to 
he t on\e\e«I to the male descendants 
« 1 B and (' idyicc lively in the Mine 
manner, and \\ itjhjamdrr. limitations 
l<» tin male drsiemhuifc* ol then U«>- 


1‘KKHMiM VM h 

*SV \»,ul i Ml .si 

1'idipf.i n n 

. /W. , vol. i\ l 2‘»r 

lh\ise ol led e-t.»*es «»( the an- 
nual \ aim* of m ai >000/. and otlu i 
estates, dn acted to he [itinhevd 
with the i endue ot the pecsona! 
estate, amount ms; to ubov e 000,000/ 
io tiiisfee* am! tin lr hen**. &c.upou 
iiust during the lives ot the tes- 
taint V wins Ji. li . and f and ot lus 
g^and-sn l). anil ot -in h otliei sons 
as . w now li;b oi iu.iv have and ot 
.uli ibsuo as 1. K may have and ot 
such issue as any other sous ot J, 
may have and oi such sons as B. and 
(\ may have and oi such issue as 
-uch son& may have as should be liv- 
ing at his decease or born in due 
’tune alternants mid during the hie 
oi the stuvivor to iecei\e the rents 
and pi ofits, and from tune to time to 
invest the game, and the produce of 
tunbrr, &c. iu other pui chases oi 
>ral estates; and after tlte death ot 
fho survivor of the said seveial pei- 
soiiv? th.it the said estates shall lie 


die*'-. a*id <«* Hie flusters mice; and 
it w is duet ted, that the mister* 
should stand seized, upon the iat- 
iuie oi mile lineal defendants of 
./ /!• and C a^aiotesau), upon trust 
to s,*ll ( and pav the piodute to Ins 
Map's! >, Jus hens, and succossms, 
to the use ol the sinking fund : the 
a* < iiiixti oion, till the purchases or 
* .Jes tan fake place, *to to tlie 
stine purpose: with a cm Cv tlon, 
that all the persons becoming enti- 
tled shall ust^tlie surname of the tes- 
tator only. ' lN * 

The deci ee, establishing the ti u^ts" 
of the will, was affirmed by the* 
House of Lords upou appeal. Thel- 
lu^on Woodford. Page 112 
2. Testator may give a life estate, tn 
be appointed by the suivivoi of one 
thousand poison*. 145 

S. Piopeily may limited as to 
make it unalienable d yng'»any 
number of lives, not exceeding that, 
to which testimony can be applied, 
to dUermme, when the survivor 
diops.N J46 

4. Leasehold estates bequeathed, in 
trust to pay the rents and profits to 
the Arsons for the time being ftK 




est strict ee$*a*tehfc $ 

jUyitli power to the ttaeteefc, "at any 
H^LWitli the consent^thepersons 
nr > if bifrtow, at their 
tigfwdisdto^on, to sell, and invest 
*» estate, *jto the 

same uses. 

The leasehold estates ve&f abso- 


lutely in the tenant in tail upon his 
birth ; and the power u> void. Ware 
v. FolkilL Page 257 

to tin effect oi a dim turn bv 
will, that petsonal j>iop<utv shall »o 
svit 1, 1 settle il ostale, a> Ini as the 
•rules ot Law and Equity \m1! jki- 
i mt , Query . ' 2HO 

See Exi cm ioiiy L)i \isi . 


PERSONAL KSTVTK KXONE- 
K \TEI>. 

ityfj JS\o\» It \ 1 10 \* 


I. Under the geiitua! i liaige ;»s to the 
fact of payment the Plaintiff ma\ in- 
terrogate as to all tie* < u i umsUm < . 
that go to piove oi dispmvo tin* 
truth of the fa< t, as w hen, w l.ei » , ki 
without part lull a i chuiges. lui ddn 
v. Stuart . i‘hi 

0. Plea, not of a fact d'luu s the bdl. 
but only a negative oi some * mum 
stances $t 'tied by it. mO J 

5. Pieameiely a negation of the fu- 
cumstances, stated by the bill. ffO'i 

4. Though undei the allc'jalum of a 
fact by a bill tfea P .until! ma> m- 

»- terrogate to inculent.il ruciim- 
- stances he cannot as to a distant 
subject. Bullock. v. Richardson. 37 ' 

5. Formerly a bill contained little mo» e 

than tlie statement. 574 

See Ansvvfh. Hemurri «. j 


POLICY, (Public.) 

h Jurisdiction of Equity to oidet an 
instrument to be deluded up; 
tlxough void at Law $ as if against 
«. policy. 533 

j&vWUfere the transaction v against 
riMtar, relief to a partkepa enmi- 
1 Id* ' 535 

Sm ftucus ru y or Ships 4,\. 


' 'FORtftttt.'" , ; L - ' ‘ : 

See Sat imcrriow & 

»* 

POWER. 1 

L Power of sale not well executed by 
a partition. M* Queen v. Jb'arquhar . 

JVge 46r 

2. Poorer of exchange does not ryc^/de 

apoufri of sale. ,v *47' 

3. Undei apouei toaltei uses the itew 
use will not am M exi epir.u the vei y 
circumstances prescribed by the 

1 contiact. 17 > 

See '\<tUi nitM 1 r.iomoN 3. 

PR \CriCK. 

1. Mtei answer. subimPmg to ;»» * 
loi m the i out i .it ( if ,i giiod at u* < . i» 
be made, leb i (‘in e dn ulnl .m m 
turn, wliith** i goud hilt * ,.i* l>* 
made: ttui. wheihi l it aj»)*e,u ,ij»om 
ihe absiia* t // n^lit \ Riuid 

2 . S*(jue«.ti Hion Ioi want nt in-e» » 
be obi * Hied n«d\ upon ,«n mde* > 
nut .lifMiliile in tie in *■ t n-t *. 
tie, mil \ Mat //a/* of fh>t » »*./ 

3. Lsue «ln 1 1 n d ii lie Kofi* »eu 
tarn Ioi i m n tml mac b mad 
lx line IV Loid ( I'l'to th ji P n 

Peiubei ton. >t 

f. \ (.111^0 111,1'* tie -it down tin <,n 
thri clued mns, oi u|>on tie* I* quit* 
ii mm veil, belie e r riie land ( horn., 
lot oi The Master of the Roll 
w lflmu* i ( laid ♦<> the i nt Mmstftiu * . 
wlieie it wa** heaul oiigmally 5 ’ 

5, r l he Cum t ot K.ing\ Bent h will not 
hear. niv tiung again -t the affidaMt 
to hold to bad. The Com! of Com 
inon Pleas Jieai afhilaut in *"> - 
pianatiou. -/* 

G. Biddings nor opened attei coin' 
mation of the icpoits unless liar. s > 
m the pin chaser; oi haudulent nc, 
gligencc m anothei pet son, as the - * 
agent ; of winch it would be against 
conscience that the pure baser should 
take advantage; m, unless soiM 
particular priucijileanses out of the 
character of the purchaser, as con- 
nected with the ownership of the 
estate, or some tiust or confident e, 
or his conduct m obtaining the re- 
port. j/orlce v. Bishop of Durham* 


a motion to discharge an ov?\ 
to take the bill m>o coufesso on 
itleVyw^nt < 4 Ugj and an oftm* to put 
wwa aw auswei/UHi Court required to 
, + a Hb what auswei they proposed to 

V sidi * 

i t f^VMher the application should 
, tm * ir leave to answer, Query. I\ 7 7 
directed not to dcri.«? 
.jid' .tillage fi mu het pnm iiinne> 
ri»oV hajoU without accounting foi 
,i „)*, jwndotesl, and to dM.miiul.it e loi 
i »»(* < i sfUtf ffttt () ?ist |Vf i tv, du oi t- 

' iu«i lOiApiitatum ill mleiest at » //♦ » 
i • > .!! nms n t« i \ < d ii\ lmn 

*»■!** i « ni " b unis ; and lli.it flu 
'1 .*-'>‘1 d*» III !.< h • iMIlpllt.lf ion 
‘M I* • I i«i » ill \\ \ • ! - I* l it nil* 

»* - hi* • ! i » m t Mm i to < it ii ir t* J 
apneud mu i • md tin Oi j 
. •*. dioiejh i«i l ij .•niii'T tin di*‘» [ 
/ ' M !• Util, ’ , ' h< (d m.dt 1 tli< .1 J 
I * » < t p. « pi 1 1*. » s' i ni d h* * j 

« • *< I". I <>i Oil I* "I ll| o»l « It 1 

V A* V U «« 'I \ 


TABLE ,P$ CPNOT^' 

' • v v . • 


II* 


I II* I t , 

I’ , I 


« • 1 1] i* w mi 

* ‘ it i »i d i iv 
it (III 1 » cl ){ Ii « 


>» ,1 


• I** -'I i out 
mil U s| Ii - 
«» * ltl*..» 10 


agt, for, a tr . 

1.W Atiaxnty* iBU'S Tf ‘Chapman. 

* 1 > * ’ * ' Pa gr 239 

1 3 . Abatement by tjbe death ot one of 
the Plaintiffs tenants jy^feimon, 
Bill of revivor bj lub ^^pt^senta ti\ 
The survival \ a Co-piamtiff, 
mu si be iiuide‘a Defendant. 

A\ lit tlwtf the oiigma! Defendant, 
having had oideis toi lime to an- 
swer the oirjcitJiil bill, 1 .hi begin 
again with the iis.iiIcomi e oi 01- 
deis lot time to aiiswei m the ? c *. 
vi\ed cause, Qua <t tnituue* v. 
II tUiinwij 

1 I. I pitii *» 1 • .hi', I>\ si in fa t ,rr* an** 
mmiIii.*! 10 t' i o»d |i,,i(.i<e ,dl the 

rl >*i.in>s mu 0 !ji\« j«>iwd. dll 

* 1 f/id , 1 01 t .1 \ 1 j»n \ ;, f ll ot < osfh, en- 
1 ? »e , ,n,. 1 , it oli .lined by a 
I*. » M l<> '••• mIU-\ I „‘il * 1 , U!ld»‘l 

ihe *eji« d j» * 1 -• 1 1 fmn. 

I» i a p. ison t .^ot ,1 jiaity m the 
.nisi „ n.iiV appU'^i pmie under 

t 1 H M iMT. 1 (i n /• . SM *2 2 . 

>»u Ii III III * Old ll I f \ WlKlIrflt'k v Hi* 

* d *>', ptot e*Mtmo lihOu th.'oidei. 

W ‘n i«*ei 1 oatH* h ohuiiaed 

'j, 1 .11 n J. 


-n#' 
lit" •! ll 


11 « 1 j.i a t .pis.*, nmv j m 

it iv f* i 1 Im* ^i.t. ate, 1{Ui ) ij. 


7h .*; u( 


« »IU, pM»dlU III ^ . , tis, r lit! 

*. . * II*. lint. ^ ’ 

] i* l » t *hikt (Milii » to'H t'u lo *i C** «( *.l 
1 *v\., n t ‘Pitted to be d»M li.iiji* d 
* 1 oiu nistodv loi ihe tnnli 11 }>f ne 
•ued i »h lv on pihtm ; io aim il.ei an- 
^ v( n idtlioui \» lit mi! (In »«poit 
1 the leteteme ot tin* ('(ip- 
t iii't tjjoeoh the casfv ha\e not 
been /cepted, Iltnby\. /hioV v . 
lSi I ’ I 

* | '.^flcr a deuee, no rel\ diUMlmj 

1 non nues sm h an 01 ih t as toiiM In 
a How 011 iutUici du ov turns i.i.»\ by 
\\<is bo made on morion: as, 111 

s instance, todisinnss the bill with 
Vt » r *sts. Jindit. 1()9 

Older upon the Hum iff to pay to 
i^ T l< putty money umlei an attaih- 
v ,iei»t tut not paving ards. Jluou 

iro 

legacy of stock at a paitirulai 
Older upon the petinon of 
I lj e legatee, haiitig attained the 


H> i h« ;»i t*e e s< tiled, lh.it tli.'ie 
-iioiihl Im all oi'lei f *»j the M.lstCl tl> 
|*i oi (* ' 1 //> .* ir* in du in. 

>„*u *, oidci not impeiai.ie e*i the 
\l.|s 4 ei , but -'dijei 1 1 o liudiM letioic 

J f umll\ Ji\Wutin‘u. dl‘ l 3 

l?. V puuh.ise beiihe th»* M.isiei k 
net < omplcfe be tip j t ij^dn mjit.ou ot 
f l*e i epoi r Then i<>io a ln-> In Mi 
i!U 1 Hi** »epoit % bur Indoie'c <a,fn 
luatnm, f»lU upon the ientlur , and 
the 1 11 miiiisT.uk e, that the sale hail 
been delved liv t ho puic liaset , ha\- , 
111a opened the Indd mi's, was not 
attended to. Ki parte wUntvr. p d> 

18 . (hdet, that the name of aTTinfanf 

Pl.iintill ri)a\ he sliuclTon 4, • that U* 
m a \ be made .1 Deienda nt. i upjMf 
v. JKovuian. otx? 

19 . An ml.|pt Defendant, abroad, can- 

not haie t^ididiun assigned, to }»ut 
in bis auswei , on motion r but a com- 
mission 1 Au.st gp. Tappen v. Mer- 
man * j * ik 



^A^fc'OF C<m$®T8r 


SO.' the, usual 

orifer to amend, am! tfert the Be* 
>*_Jfendant shall answer amendments 
p\ccption 5 jtogeihkr>cfinnot take 
UtoceptionMs to any filing iff 
the or^dL bill ; but must go before 
the w(d exceptions, 

as they applyWOTwiginafbfll, and 
upon new exception«f% to the new 
matter introduced by t^'&m^nd- 
meutb; which however the Ma&tor 
may cnnsidei with lefetcnce to such 
pa its of the oi initial bill as apply to 
them* Partridge v. Ifayi raft. 

Paste 570 


* * » K -t 

cause. SpeckTtmmmkmpm »u< 
be the ground of special ujmlica^i 
Lyon v. Ihimbdki^ jrugeoo 


See Answer 2, S. Xmsat 1 . 
rupt 32 . Charity 2, 4 . Dukf 
pro Coni rsso* Demurrer 1 3 , - 
Evidence 5, 6, 7. 1 ntunci |>1 • 
Ne exeat Regno. , 

if | 

PRE-EMPTION. ^ 

PREROGATIVE. 
jSVe Ni* i v ^ vi Ri.<«n<> 


^•“•sWbr answer upon cm options 
Plaintiff cannot add to Ins excep- 
tions; but may lefei the uuswei 
back upon them. 57 j 

22. After motion to amend the bill, 
and that amendments and excep- 
tions shall be answeied togethei. it 
the exceptional e ausw ei ed, befoi e 
the order is ft awn up, it i* tegular. 

'** ~-VV 57 H 

23. Th6 usual seiunty fm costs In a 

Plaintiff, residing out ol the jum*.- 
diction, not inci eased upon special 
circumstances; as disliess; unless, 
the Plaintiff asking some favour, 
terms may be imposed upon him 
Ogilvie v . Hearn e. 108 

Hi. Motion not to be postponed ; so a* 
to affect the light to nom e. Cujffin 
\. Vooyer. * i>0() 

25. Oi ignial dcci ee not to he lound , 
but, having been acted upon byte- 
ports, and recited in an oidci on fur- 
ther direct jnrjjB? was allowed to be 
diawn up from an office copy, and 
enteiecl nunc pro tunc . Bonne v. 
I^ewis • bi) I 

£6. After deciee the lull cannot be 
dismissed by consent; but an ai- 
langement lor. disposing of the fund 
in Court may have effect by consent 
on luither directions. JMshley v. 
, Ho™ *602 

£7.<fcSeditors let in at any tune, while 
the fund is in Court; though the 
time lias elapsed. Laskey v. lfosrg. 

J ib, 

§&» The only answer to the motion to 
dismiss a bill forwent* of prosec u- 
tiup is the undeHBlittg^u speed the 


PRKSI.MP HdV 
Her Pi priiw u 1. 2 Sviismmio 

PR1N< IPVL \NI) \GEN 1 . 
Sn> ante* voi \ 4Si \ol mi >00 
(Manns bv the eg. m lor cvp.'ii* 
on *u (cuint of tin piiiKip.d, \\h, 
(tom (he Kindrn i oi the agent fj 
delinking the business with* 
author il\ oi agreement, » onhl not 
ctsieMained. disallowed. 

Inten*s( not < anted fin flier th 
llie time (lie bill was hied on i 
ground ol .u quiescent e. lieaiuin 
\. JJoulthee. J 

PR1MIPVL AN1) SURETY 
Sureiv entitled to the same ti 
as the ci edit oi , even against bail. 

PRIORITY. 

See Purmia&mi 4,5 . Tac*iv. 

PROMISSORY NOTE. 

See Wn l If. u 

PUBLIC POLICY/ % 
See Ponc\. Ri.cisiry oi- Ship*,? 

PUISNE KNTlTMliRANCKl 

See Pour hvsj&r 4. 

PURCHASER. 

1. To make goud a title to the icsid 

of an old teim. mesne assagnmen 
which cannot be ptoduced, will 
pi esurned, even at Law. .1 

2 . An old encumbrance to be atlc 
ed to ; unless it can be presun 
that it docs not exist. 



) take, ‘ :,.,*** ? 


<t notice protected ty|pig pig 
um of the deed, creating an Out- 
<>ng t A rm. As to the const. 

< e to the trustee* assigning to 
though aivaie of a prior en- 
'■ii’!>i suite* and whether the Court 
»* ould mtci feie by injunction, Q/tc- 
{ 1 ) l 

( he question of pum it \ between 
*» inibi.MK ei*, it the legal estate 
out In »*,> oof in, depends upon 
it ’((hi i |oh. to i all Ioi it , and 
,, i k “ *‘i» i ncnmbtauc 01,1* heha^that 
, it tn Lqiut' in the **«»nn sf ite 
* i S.ad an u^iinmcm Mh 

t ’ II M. 1>\M Ml i i 1 ), 1 h 

IMIlvM \ )'il ,\'i 1. J*»*v 

If’ 17. 


RF(Td\KK. 

. ‘Hi .lee not i(» he lei » »» e» ; iiiih - 
I t 'Mai < .he, and without eim lr- 
ih“t. S'(/>s > 

* tteiemM (heigt d w itb .4 h *s 1/j m 
.. dine o! the Rankei , n <\in nude 
I’li* rcinittanci s to his own tiodit 


in * Jtlp fail* 

' iA2 lender the Ship Hejristry AiN, 
. StFftto. IIL|>(!o: 34 Gen, III. 
f>8, for 'v.iam the indorsement up- 
on CheCeHitlcatc within ten il.iv» 
after "tlie return ol the ship to pint, 
if that was pi e\ ented by ii aud, i eliei 
call be had in Fajuit)/in what ioi in, 
and whetlu i it m«i\ not he had a-> to 
tlu* li eight, if not as to the sht|, 
though both weie comprised m the 
^aumhill of %de, finery. J/trs/ari 
dillfspir. I*agr Wl I 

2. Foin \ of tlu Slop Registry Vets, (»°,j 
fl. F.iit oi u ship «it se.ivalid: notwith- 
standing the iidiikj upf( y oi thevon- 
doi before hoi am\al in poit, and 
theieloie. bcfoie the title is tom- 
pli te b\ ihe indotsi eient on the 
Ceil lfu ate of Registiy , d file othei 
leipn-ite^ ol the Ship Ri „ »»7 Ail 
"eie j»ie\iousi> complied with, d )7 
h I).. fin* non between the »Ship Re 
<i i -t i > \< Is and tlu Annuity AU, 

iijinn the publu policy of the tuiniei . 

ti>‘> 

•» Riihli* pohivof the Hup Registi * 
Ait-*. tit 1 ' 

&h* l<rn Kfiu 2, 

- RELIEF 


i use, and not to a sepnafe nt- 
nejnt foi the fi ust. If i it/ \ A*u ton 

'd 4 

'* Kerch cr* and Comm 1 Wees not to 
appk rheti u^t lurid miepan-,to ,nn 
• eadeiable extent* without a pie- 
uais application. jlUtirneii-iieiiertil 
1 7 i*ni\ 5t • i 

f pon ii ret eiveiV uppl&c atom to b,* 
i Ho wed foi lepaasdom*, *in imjmi) 
was diluted* wheihei die icpniis 
w**ie ie.aouable. Attorney -(leneuil 

' * 7 i°'ur. ib. 

LOOMMEXI) \ r nON BY WILL. 
See Tucsr 2. 

REDEMPTION^ 

1 See Mokict\(/) . 
hi - XI. 


Si x ' t>I \*l Mil K. 

KKM \IM)KR MAN l \ 

Set Rl l'lll Si \ l\ lt 1 ‘ d# 1 

lii'.MOTK LIMIT VTIrt.V ' 
*S’ee Pi* Ri-Lrcn *. 

11KNKVV YL 

See \Yu l 7..1L 

RKNT-CIfAUliK 

See P^iiiY 1. 

REPAIRS. 

See Rici inch 3, 4. 

\ 

UKPRESKNT \TIVES. 
l. Application^ tlu peisnnat estate 
<)0 / • 








„ !. ffle,Wx$iL M. 


maindet-men. 


v.FoUnll 


. Com Ok sVm of thp propcrt^G^toln- , 
Uni tm 1ms bench*' guaided so as 
not to < ban ;o tho natiu e of it as be- 


and at i am* ti 


against the lion 


ho obpu turn 


KPSlDITO. 

8iV \\ u j 4, 

, rests. 

ySce Pwaciic i t 

REVIVOR. 

See 1’it vc i lei 1 3, 1-1 

RKVOC VTION. 

SV Powhi 

REVOCATION OF WILL 

See At* iit« Mtn i f >. 


J SALE. 

'See Vow j:r l, ! 

SATISFACTION. 

1. Parol evu* (i <o admitted, and pie- 
v.tded, a;;-, nst tin* pn sumption, 
tit.*? a debt is satisfied by a lejracy 
<>{ jpeate. amount; the will aUo at- 
-JWrdh'O an n*fcipnce in iavoui of 
tly*-r*ie sumption. Walhiee v. Pom- 
fret. W 

* Pa r (>l e\idcnce admitted upon the 
question as to bdtisfactiou o! *uu - 
Uons. / Mr 

i Jfr SCtKDAL. 

See Answer r. 


>ggPAftATE COMMISSION 

Set Bankblpt* 

1 ¥ 

SEPARATE C.RKIHTtlk ’ 

AwjPAlu'M.RSinr 4 

SEPARATION. 

Afov Bak^ a \ n Fp mi t\ ,* ' 

SCOTL \M) 

Krv N i i m \ i Ui < ' 

SKQiTMU VTMIN 

>SVr l\ \ • 1 1 > i ' 


LI <*i * . 

I. Kijuiiable »>«•( oil up bn «* 
slant p->: v\ In u then* < cm.Yci 
..I Law : \if. II. like* * do • 

1 1 \ »ul mono* m Vp . “ »t 
noi Horn. so , but iop»«'^i»,.tii» f 
the} l * id ; m ikm*. « mm's, ,i 
Miiiiitiuo (<n dip dividend , a 
in** ! s , and tak «• a up mi i 
soi\ nolo horn »*»<* p.n I \ * nd* 

silppO w l1 IOh, I IK I hpl 1/1 >»'»*| 

t me .» ill hi (mm him to da m 
whnli the Vs^umm « 1 .indai 

Rauknipm sin*,! him alone, 
iot pi»»ol of ih* halaiK w spfl 
the thbf upon do* note, *u i 
turn, and the dehveiv o' tmf 
E » jwift i 

l 3. Nepal ate C *i upp-ston oi Rar 
tv. ReVf i*i ihe nalmeo. ^ 
a^ftiusl a M{«.ii.itp tied«bii . 
Bankiupt. mdeliteil to t n* p. 
ship loa fii‘, tei amount, i* 

E v parte I 'i volant L 
3. Joint and sepaiafe debts c.i*» 
set off against each othei at 

See Bankrli'i ^8. 

SHIP. 

See Fki unrr (. 

SHIP REGISTRY. 

Bm Rjsgisi ry of Ships. 














